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to withdraw thc suit Pe ae 28 


—- as amended by Act (CIV of 1976), Order’ 38, 
rule 3— Attachment before judgment— Held, not in 
accordance with Order 38, rule 5 ( Ij6tioc nene 
aside b MU b. duque 


——— Order 47, rules 1 and 2 and section 150—Repeal 
of rule 2 of Order 47 by Act LXVI of. 1956 —Powers 
of transferee Court to review order passed by : the 
transferor Court—Sult filed in Sub-Court, Tuticorin— 
Consequent on enlargement of its pecuniary juris- 
diction. suit transferred to Court of District Munsif, 
Tuticorin—Application for amendment of plaint 
allowed by Munsif's Court—Subsequent transfer ; of 
suit to District Munsif’s Court, Tirunelveli—Appli- 
cation in latter Court to review'order in the amend- 
‘ment petition— Transferee Court held to have dein 


dict!on to entertain the application - 
CONSTITUTION OF INDIA (1950), Articles 14 and 
226 | n7 20 


———Articles 145, 142 —Powers of Supreme Court— 
Article 145 cannot control Article 142—Supreme 
Court if can stay operation of High Court judgment 
striking down provisions of an Act—Higb Court if 
has power to direct lower Court to receive plaint 
without full Court-fee and keep it pending indè- 
finitely cow. L 


———Article 226—Notificatiyn Ka. No. 1333 of 
1982 dated 3rd March, 1982, of the Nambiyoor Towr 
Panchayat directing re-auction of the right to collect 
fee from vendors at the weekly market—Appellant 
highest bidder at first auction — Third respondent 
applying for re-auction offering to pay. higher 
amount- Condition 20 of auction requiring appli- 
cant for re-auctlon to make prescribed deposit not 
comr lied with —Re-auction however.ordered for 10th 
May, 1983 —Writ petition filed by appeilant—Interijm 
injunction granted directing stay of re-auction how- 
ever held — Third respondent highest bidder—Autho- 
rities alleging injunction order was received after 
auction was held—Allegation not accepted and con- 
dition 20 held not satisfied—Re-auction set aside . but 
no direction made to accept appellant's bid —Writ 
áppeal filed 2 gig: DAT 


———Article 226—Petitioners employees at branches 
of Co-operative ’ Credit Society—Branches closed 
because of irregularities of: employees resulting in 
-Josses—Scheme of voluntary retirement of empioyees 
drawn by Board of Management .and agreed to- by 
employees—Stock deficit lossto be recovered from 
employees found liable—Cerjain employees retained 
under agreement with Union for period 20th Octo- 
ber, 1982 to 21st December, 1982, to make up accounts 
and: ascertain exact liability of each concerned 
employee—Work not completed —Deputy. -Registrar 
of Co-operative Societies" directing Management -to 
terminates petitioners ` services--Validity of orders— 
Challenged . za Ma 


[o Arüicle 3090 ac 740 


CO-OWNERS —Partition — Suit property purchased 
jointly each co-owner contributing different amount 


CO-OWNERS -(Contd.) 


towards price—Co-owners in possession and enjoy“ 

ment as per agreement. .-,- aM .. 200 
DEED —Construction —Vedaparáyanams during Adi 
Pooram Festival in temple—Whether, amount to .a 

religious trust of à public nature e 270 
dE 


—— —Construction— Will — .Lands set apart for 
teaching Vedas and Sanskrit as’ wel] as for mainten- 
ance of Brahmin Students studying. Vedas and Sans- 


krit in the National Hiah School, Tiruchirapalli 
and their free boarding as  well—Nature of trust 
created . 78 


DEED OF TRUST Provisions for continuance, of 
charities after the death of one of the, settlors . by, _ 
his ‘‘jeshta varsu''—Construction ~~ | 255 


EASEMENTS ACT (V OF 1882), section 18—Right 
of privacy when affected by opening of^a window— 
Not an actionable wrong, unless such right has 
been enjoyed by way of custom by the aggrieved 
person—Two'' própertia$ separated^by “a common 
lane—Plaintiff-obtaining sanction to- put up window 
opening on the lane—Defendants objecting—Suit 
for injunction ^ - ' " - 2 vee 253 


EMPLOYEES STATE INSURANCE: CORPORA: 
TION ACT (XXXIV OF 1948), section 2 (22), 39 (1) 
and (2)—Settlement between management, and, work- 
men stating-that the workmen would be entitled to 
earnings ; under incentive “scheme for ad. -koc 
allowance and that the said amounts will , not 
be reckoned 'for Employees State insurance etc.— 
Binding nature of the agreement— Employees Stat- 
insurance Contribution whether could be clalmed 
on these amounts — Definition of wages e 45 


FACTORIES ACT (LXIII OF 1948), :section 2 (k)— 
Grading,” ‘cleaning, ‘sorting: and packing raw 
materials—Held to be “manufacturing process" 
—Workers engaged by -piece-rate contractors, 
workmen within the Act 2 eres i 


GUARDIANS-AND WARDS ACT (VIII OF 1890), 


sections 4 (2), 25 and 47--Requirements of 
section 25 : | 381 


- ^ 


HINDU LAW-Joint family property —Power of the 
manager to alienate —Alienation for inadequate consi- 

eration—Efféct—Sale whether valid—Duty of the 
alience E 66 


HIA 


——-Maintenancé to wife—Decree for restitution 
of conjugal rights not complied with—Order for 
divorce passed —Husband expressing readiness to live 
with the wife and maintain her—Claim for mainten- 
ance ‘by wife whether sustainable . "E 


HINDU MARRIAGE ACT (XXV OF 1955), section 5 
(ii) —Marriage solemnised in contravention of clause 
—Whether can-be :taken tó be valid—One of such 
spouses, whether | can. claim maintenance -against 
the other - LN em t ; H a - 9998 . 90 
HINDU MINORITY AND GUARDIANSHIP ACT 
(XXXII OF 1956), sections 4 (b) and 6 (e)—Father 
natural guardian of minor both as to person and 
property—Custody however different from guardian- 
ship—Welfare of child paramount consideration in 
heciding question of custody—Custody of infant 
child restored to mother : m er 38] 


GENERAD INDEX 29 


INDUSTRIAL DISTIPUTES ACT (XIV OF 1947), 
section 2 (a) (i) —'Appropriate Government’—Defini- 
tion—Dispute as to bonus between Mill and its work- 
men—Conciliation Proceedings~Settlement effect- 
ed—Mili agreeing to pay bonus at 12 per cent. and 
to recover the excess paid as advance— Settlement 
arrived at before the Conciliation Officer not appo- 
inted by Central Government—Mill whether Gcvern- 
ment undertaking—Petitioner — Union not formed 
then—Twenty other Unions representing the workmen 
of the mil] parties to the settlement— Petitioner whe- 
ther bound by settlement — Conciliation — Officer 
whether competent to conciliate the dispute .... 228 


—+-—Sections 10 and 11-A—Dismissal of workman 
on ground of misconduct —Requesr for reference to 
Labour Court—Failure of Govsrnment to consider 
question of punisbment— Consequent refusal of 
Government to make a reference—Interference by 
writ Court—Nature and extent of gartedieilor 


———Section 25-J (2)—Lay off and rettenchment— 

Dispute to be decided in accordance with chapter V— 

P State Áct to give way to the Industrial pp 
C sha 2 


— —--Section 33 (2)—Scope and ambit of — ... 218 


—- ——Section 33 (3) — Protected watchman— Defini- 
tion of a or TT i 218 
INDUSTRIES DEVELOPMENT REGULATION 
ACT (CENTRAL ACT LXV OF. 1951)— Chapter 
IIT-À —Scope and applicability * .. 228 


LAND ACOUISITION ACT (I OF 1894) —Refer- 
ence under section 18— Enquiry by Land Acquisition 
Officer—Compensation awarded at the rate of Rs 
2.600 per acre, solatium of 15 per cent, and interest — 
Quantum agitated by land owner before the Sebord- 
jnate Judge— Award confirmed—Appeal to High 
Court for enhanced compensation—Appeal allowed 
awarding compensation attherate of Rs. 274 v 
cent oes 


— — —Sections 4 (1) and 6—Land acquired for public 
purpose—Absence of notice to the person really in- 
tetested—Principles of natural! justice, if violated— 
Legality of such acquisition —Omission of real owner's 
name in section 4 (1/  notification—Impact on 
section 6 declaration i ya 1 


— — —Section 6 (1)—Acquisition proceedings —More 
than one procedural error committed by State— 
Errata issued beyond prescribed time—Order liable 
to be quashed .. 350 


LIMITATION ACT (IX OF 1908), section 3 ... 26 


LIMITATION ACT (XXXVI OF 1963), section 5— 
AADpHcabibity to proceedings under the Rent SURE 
et FE 


— ——Section 5 (section 5, IX of 1908 Act and. 32 
(before it was repealed by Act LVI of 1974) —A ppli- 
cability. . 214 


— ——Section 29 (2), sections 3 and 4 to 24 and 
Article 113 of Schedule I—Merger of Pondichery 
territory with Indian Union—Applicability. of local 
law of limitation in Pondichery territory —Suit on 


LIMITATION ACT (1963)—(Contd.). 


mortgage—Period of limitation is 


30 years— 
Residuary Article 113 is not applicable. . 324 


— —-. Article 123 and Explanation —Proper interpre- 
tation \ .. 286 


— ——Schedule J, Article 136—Money decree —Pro- 
viding for realisation In execution in the first instance 
of ths amount from the deeree in another mortage 
su— Direction not one with reference to payment of 
money as envisaged in col. 1 of Article | 36—Direction 
only an equitable one—Does not have the effect of 
directing enforcement in execution of the decree at a 
future date—Commencement of period of limitation 
—Scope and effect of clauses (2) and (3) . of the 
decree s . 360 


MEDICAL TERMINATION OF PREGNANCY ACT 
(XXXIV OF 1971)—Petition to High Court by girl 
detained in a Welfare Home praying to terminate her 
pregnancy— Ordered ` - 9 


MOHAMMEDAN LAW AND HINDU LAW— 
Woman converting to Islam from Hinduism and 
marrying a person belonging to a Muslim backward 
éommunity—Wife regarded socially as member of 
such community— Selection to Government post— 
Cizim of benefits of backward community regarding 
over age etc —Whether can be upheld 237 


MOTOR VEHICLES ACT (IV OF 1939), section 60— 
Scope and applicability — Temporare permit granted 
to ply a stage carriage for four months from 2nd May, 
1979 to 1st September, 1979—Vehicle checked on 19th 
May, 1979 by the Motor Vehicles'Inspector who found 
it was overloaded— Charge memo. served and' show 
caus» notice issued— Transport- Authority holding 
charge of overloading proved—Imposition of fine of 
Rs. 150—Expiry of permit on the date of the order — 
‘Effect—Appeal to State Transport Appellate 
Tribunal— Overloading held proved but order as to 
fine set aside—Writ petition by permit-helder RE 


r 


finding as to overloading ` 


— —— Sections 94 and 95—Pillion-rider of a~scootert 
aged 15 years dying in accident caused by a collision 
with a lorry—Driver of iorry rashinnd negligent— 
Lorry insured under third party risk—Right to claim 
compensation the heir of the deceased—Insurance 
Company is liable to bear the entire compensation 
— Gompensation for loss of expectancy of life, along 
with loss of dependency allowed isl 321 


——— Section 110-A. l .. 19 


NATURAL JUSTICE—Disciplinary proceedings— 
Conviction of Government 'servant by Criminal 
Court- Appeal by  accused— Order set aside— 
Government servant restored to his old post—Fresh 
cherge memo issued by Department on the -same 


grounds—No jurisdiction to proceed by Rp 


allg — Charge quashed m 


NEGOTIABLE INSTRUMENTS ACT (XXVI OF 
1881)— Purchaser of Bank draft filing suit against two 
bapkers, the bank who issued the draft and the bank 
who encashed the draft, for recovery of the value of 
the draft—Party other than payee intercepting and 


DN 


30 


. NEGOTIABLE INSTRUMENTS ACT(1881)-(Contd.) 


encashing the draft and depositing in uewly opened 
accouut— Account closed later—Jurisdiction of the 
Court at the place of the Bank where the draft was 
obtained—Obtaining draft furnishes part of cause of 
action—Suit competent „m 32 


—-— Sections 13, 20 and 87 —Promissory note written 
on blank without filling date and name of the payee 
—Suit filed without the blanks being filled up —Suit 
whether maintainable— Authority to fill up blanks in 
negotiable instrument when and how to be exercised 
under section 20 — Professional money lender keeping 
Dank promissory note—Note to be encouraged by 
ourt *99 


PARTNERSHIP BUSINESS —Dissolution of —Good 
will of the firm how ascertained— Methods—Super- 
profit method preferred to number of years purchase 
of past profits or earnings—Latter only a rough and 
ready method - .. 139 


PONDICHERRY (ADMINISTRATION) ACT 
(XLIX OF 1962), section 4 and Constitution of India 
4th Amendment—Applicability of French Code Civil 
after merger .. 2324 


PONDICHERR Y BUILDINGS (LEASE AND RENT 
CONTROL) ACT (V OF 1969), section 10 (3) (a) 
(iil) —Small portion of building used for non-residen- 
tial and major portion for residential purposes— 
Requirement of the building for purpose.of husband's 
business—Tests of bona fide UC. $0 


PONDICHERRY CULTIVATING TENANTS 
PROTECTION ACT (IX OF 1971), sections 2 (a) and 
2 (b)—Cultivating tenant ‘cultivation’ and ‘land’— 
Definition of —Kuthakai of cocoanut trees for collect- 
ing the usufruct, whether lease or Jicence—Kuthakai- 
karar, whether entitled to benefits of the Act—Kutha- 


kai’ relating to cocoanut trees, whether ‘includes’ the- 
land also —Test as to who can claim benefits as culti- : 


vating tenant under the Act aes 
Hu eee 3 (4) (a) and (b)—Scope and gc 
ity c 


seen 


PRIVATE INTERNATIONAL LAW—Wife when 
acquires the nationality of her husband e 237 
SUIT FOR PARTITION —Preliminary decree passed 
and Commissioner appointed for dividing the proper- 
ties—Commissioner’s report accepted by the 
Court—Final decree passed—Objection on ground 
Of decree contravening earlier arrangement of the 
parties—Remedy of dissatisfied co-parcener ... 200 


TAMIL NADU AGRICULTURAL LAND 
(RECORD OF TENANCY RIGHTS) ACT (X OF 
1960), sections 16-A and 3 (2)—Suit for declaration 
of rights to enjoy suit property as cultivating tenant— 
Consequential relief of; permanent injunction asked 
for— Question in status as a cultivating tenant not to 
be adjudicated upon by a civil Court—Relief of 
injunction could not be granted on the facts of the 
case we 345 


TAMIL NADU’ BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), as amended by 
Act (XXIII of 1973)—"'Landlord' meaning of—Not 
aecessarily owner of the building we 301 


GENERAL INDEX. 


T. N. BUILDINGS (L. & R. C.) ACT (1960)-(Contd.). 


——— Sections .2, 30—Scope and applicability— 
Residential building —Monthly rent Rs, 500 made up 
of Rs. 400. towards rent and Rs. 100 towards 
amenities—Petition for eviction under the provisions 
of the Act -Not maintainable—Exemption- provisions 
attracted , , i-e Z . (IL 291 


——- Section 2 (6-A)—Married daughter— Whether 
comes under **member of his family” > we 63 


— —-—Sections 2 (6-A) and 10 (3) (a) (iii) —" Member 
of his family" in relation to the landlord— Whether 
would include his foster son*Family"--Defnr 
lon ; TT 


———Section 2 (8) (ii)— Tenant of non-residential 
building, carrying on business in partnership— 
Death of tenant—Legal representatives- Determina- 
tion of l s. 390 


———Section 3-A—Residential premises— Occupa - 
tion by Government tenant—Landlo:d applying to 
Collector, for release of thc rear poruon to enable 
him to accommodate his married daughter— Whether 
entitled to get possesion. we 63 
— — —Section 4— Fixation of fair rent—Decision of 
the Supreme Court in The Guntur Municipal Council v. 
The Guntur Town Rate Payers’ Association, (1971) 2 
S.C.J. 142: A.I.R. 1971 S C. 353, clarified (v 9 


—-—--Sections 10 (/), 10 (3) (a) (iii) and 14 (1) (b)— 
Petition for eviction by landlord—Wilful default in 
payment of rent alleged—Requirement also for own 
occupation for purpose of business of the: landlady— 
Requirement of landlady also for demolition and 
reconstruction—Findings of fact arrived at by the 
authorities —Inierference in, revision by the High 
Court, if and when warranted oe 236 


—-—-—Secdüon 10 (2)(i)—Petition for evic'ion on 
ground of wilful default in payment of rent—Rent 
alleged to have been paid to eounse] on the instruc- 
tions of the landlord—No clinching material In 
proof— Counsel also not examined— Tenant, held 
guilty of wilful default. | 329 


Section 10 (2) (/) —Wilful default in payment 
of renc—Tenant making opening in. a wall and 
carrying out certain repalrs to premises— Consent 
of landlady not obtained— Tenant. deducting amount 
spent from renr—Objection by landlady - Payment 
by tenant deducting twelve months rent amounts -to 
wilful default : 251 





——— Section 10 (2) (i) -Wilful default in payment of 
rent by tenant— Tenement by legal representative— 
Held to be a void tender...No wilfui default in pay 

ment of rent. | ws 390 


—--—Seetions 10 (2) (i), 10 .(2) (ii), 10 (2) (a) 
(iii) and.8 (2) ~Petition by landlady, for eviction of 
tenant—Payment of rent in lump sum for three 
months on one occasion and condonation of delay 
by landlord on that occasion only; not amounting 
to practice to so recelve rent justifying subsequent 
failure to pay rent duly—Tcnant gu:ty of wilful 
default es 399 
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T. N. BUILDINGS (L. & R.C.) ACT (1960)-(Contd). 
—~———Section 10: (2) - (éi)—Sub-letting proof aot 
i j E 


oon 


——— Section 10 (2) (ii) (a) —Owner seeking eviction 
on ground of sub-letting and user of premises for 
different purpose by tenant—Non-residential build- 
ing let out for running of an X'ray Clinic—Terms 
of the lease reduced to writing— Prohibition regard- 
ing sub-letting of the premises— Expiry of the period 
of lease—Tenant allowed to continue in the pre- 
mises—Settlement deed executed by tenant in fevour 
of his wife and children, the X" rav Clinic forming 
an item of the settlement—Landlord: having no 
knowledge about the settlement—Further transfer 
in -favour of third parties—Premises also leased for 
residential: purposes E - æ 366 


———Section 10 (2) (i) (a) and (Db)—Sub-letting of 
entire premises without written consent of the land- 
lord—No materials . made available to infer any 
consent either express or implied—Sub-lessee alleged 
to-use premises for nón-residential purposes— Ten- 
ent, held -to have sub-let the premises without, the 
consent of the landlord ` f 


-——-—Section 10 (2) (zi—Act of - waste—Tenans 
making opening in wall dividing two rooms without 
obtaining consent of the landlady—Whether amount 
to act of waste ~ 


^ v.e -251- 
—----Section 10 (3) (iij) (c) —Landlady partner of a 
partnership business, if can ask for eviction for 
tenant for requirement, of the premises for partner- 
ship ‘business P NT $ .. 399 


~-———Sections- 10 (3) (a) (i) and 10 (3) (a) (iii) 
—Eviction petition by  landlord—Requirement of 
the landlord for own use and occupation-—When to 
be considered bona fide—On condition set,out in 
section: 10 (3) (a).-(iij) being: satisfied application 
cannot be rejected —Demand of landlord for enhanced 
rent at earlier stage does not , make requirement 
mala, fide. 410 


———Section 10 -(3)' (a) (iil) —Essential ingredients 
to’ be satisfied e ENS 22 


=~ —Section 10 (3)(a) (i) —Non-residential building 
—Petition for eviction by' landlord—Requiremen: 


inter alia for own use and occupation— Denial for ` 


landlord's title by tenant—Petition by tenant ‘for 
deciding question of title as a preliminary issue 
turned down— Controller relegating issue for enquiry 
in the main petition—Appeal by tenant — Compeience 
—Appellate authority allowing appeal—superstruc-. 
ture only heid to belong to landlord site belonging 
toa mutt—Tenant of premises paying rent to land- 
lord's vendor—Sale of superstructure with: lease- 
hold rights to landlord—Refusal by * tenant to pay 
rent to Jandiord—Denial if .bona fide ~ ... 301. 


e= —Section 10 (3) (a) (Jii) —Scope: and applica- 
pility —Extraneous matters not to be taken into 
consideration | as 399 


-———Section 10 (3) (c), Proviso—Landlord requi- 
ring premises for the purpose of business he was 
carrying on—Additional accommodation sought to 
have better access from, the main road—Prayer not 
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T. N. BUILDINGS (L. & R.C.) ACT (1960)— (Contd). 


tenable—Business requirement to be made out— 
Absence of evidence regarding expansion or enlarge- 
ment of businees— Requirement as to bona fide not 
satisfied . | we 340 


———Sections 10 (3) (c), 18—Petition for eviction— 
Additional accommodation required for a member 
of the landlord’s family—Petition competent—Tenant 
dispossessed : by order of  eviction—Eviction 
order, set aside on revision—Tenant entitled to 
restitution e 5 


(0) Order directing tenant to 
be made we 3OL 


— —— Section 11 
deposit rent if coul 


——— Sections 11 and 23—Scope and applicability— 
Appeal against order determining arrears of rent, 
whether maiatainable le: ww 592 


——— Section 14 (1) (6)—Petition for eviction of 
tenant —Requírement for purpose of demolition and 
reconstruction —Age and condition of the building. 
when -relevant - we 310 


——- Section 14 (1) (b)— Requirement of building 
for demolition and reconstruction—One well common 
between adjacent buildings—Stil possible to under 
take demolition and reconstruction retaining such 
common wall ow 314 


———Section 23 (1) (6)—‘Order '—Meaning— Appeal 
against the order declining to hold preliminary 
enquiry regarding bone fide denial of the landlord's 
titl2—Maintainability .. 301 


—— — Section 25—Concurrent findings 


: : based on 
evidence not to be interfered with ie i i 


314 
~ —— Section 25—Concurrent findings of fact—Inter: 


Ponce by the High Court sliting in revision —Extent, 
of" 


see ^ 


[s 


——— Section 25—Concurrent finding of fact by -two 
forms—Interference, when in revision by the High 
Court b ! tee 22 

: -) 


--—— Section 25— Court sitting in revision - ca i 
set aside finding of fact. M E 


———Section 25 —High Court exercising revisional 
jurisdiction — Power to interfere - c, 340 
di 


- 


— — — Section 25 (2)— Revision petition against order 
passed by the appellate authority—Delay of 129. 
davs in filing revision—Power of Court to- condone, 
elay - 7 . 


———Section 29—Construction and requitement 
of. S os ^ 106, 
—-—-—Sections 29 and 30- Exemption of certain: 
buildings— Government Order, G.O. Ms. No. Z000 


Home, dated 16th August. 1976, exempting ail the 
buildings owned by the Hindu, Christian and Muslim- 
Religious Public Trusts and Public Charitable Trusts’ 
from all the provisions ‘of the Act—Government 
Order whether ultra vires the Act and the-.Constitu- 
tion—Petition for  issueof writ of. . certiorari. 
rejected Sar 7E 20: 


- 
- ` os 
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T.N BUILDINGS (L. & R.C.) ACT (1960)—(Contd.) 
— — (G.O. Ms. No. 1998, Home, dated 12th August, 
1974—Exemption from operation of the Act of both 
public and private trusts only from the operation of 
the Act—Government Ordcr based under special 
enactment whether prospective or retrospective in 
operation E ON .. 106 
———G.O. No, 2000 of 1976—Whether has retros- 
pective operation . .. 36 


TAMIL NADU CO-OPERATIVE SOCIETIES ACT 
(LIII OF 1961), section 73 sen 92 
—~—~—Section 89—Sratuiory power—Authorities 
executing such power affectiug rights of parties, to 
disclose reasons in passing orders—Effect of failure 
to give reasons .. 61 


TAMIL NADU CULTIVATING TENANTS  PRO- 
TECTION -ACT‘(XXV OF 1955), sectlon 3 (4)—Suit 
for delivery of property—Landwith cultivating tenant 
—Suit decreed—Execution Petition by landlord before 
District Muasif for delivery of property—Trial Court 
holding no jurisdition in view of Act XXV of 1955— 
Petition dismissed —Revision to High Court— 
Held . lower Court was correct we 192 


———Scction 3 (4) (b) —Petition for eviction by 
iandlord for non-payment of lease: rent—Preliminary 
order directing deposit of rent on or before a 
perticular date—Non-payment or deposit of rent— 
Order for eviction passed—Order held to -be valid 
and legal .. 298 
—— —Rule 14 of the Rules framed under the Act— 
Rent Tribunal—Jurisdiction to condone delay —Exis- 
tence of sufficient cause- of concou: procedent 


TAMIL NADU DEBT -RELIEF ACT (XIII OF 
1980), sections 5 and -6 — Issue of discharge by 
Tahsjldar—Power to issue as regards a pledge debt 
as wellas a mortgage debt—Money claim pending be- 
fore Civil Court—Tahsildar cannot give sucha 
certificate e. 40 
— —— Sections 6 and 8(5) and Tamil Nadu Debt 
Relief Act (XXXVIII of 1972), section 8 and pro- 
viso to section 6—Suit for redemption by- mortgagor 
—Scaling down application under Act XXXVIII of 
of 1972—Debt sealed down—Degree passed —During 
pendency of appeal by the defendant Act XL of. 
1978, coming into force—Plaintiff seeking declaration 
of wiping out of the entire debt and asking for decree 
for possession straightaway—Relief ^ sought for 
granted to plaintiff—Power of appellate Court to 
plaintiff—Power of appellate Court to mould and 
enlarge Relief i - - 336 
———And Civil Procedure Code (V of 1998), Order 
21, rules 31'and 38—Money decree obtained before 
the coming into force of the Act— Petition by decree- 
holder for arrest of the judgment-debtor —Dismissal 
of the petition upheld .. 189 
TAMIL NADU ESTATES (ABOLITION OF MINOR 
INAMS AND CONVERSION INTO RYOTWARI) 
ACT (XXX OF 1963), sections 3, 8 (2). (ii) and 44 — 
Grant in favour of a Temple —Recital in Inam Fair 
Register—Grant or iruyaram—Presumption under. 
section 44—Patta in favour of temple under section 
8 (2) (ii) can be issued we 43 
—— —Sections 11 and 19 (A)—Non-ryoti  land— Pre- 
decessor-In-title of petitioner admitted to possession 
by landlord—Land recorded as parał poramboke at 
final settlement enquiry —Petition field 21 years later 
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T.N. ESTATES ETC. ACT (1963)-(Contd) ' ` 


for grant of patta under section 1! after excusing 
delay—Delay not excused and petition rejected— 
Revision to High Court oe 308 


TAMIL NADU LAND REFORMS (FIXATION .OF 
CEILING ON LAND) ACT (LVIII OF 1961) as 
amended by Act XXXVII of 1972), section 2— Lands 
held by religious trust of a public nature—Applica- 
bility of Act a we 78 


———Section 2(1) (ii) —Religious trust of public nature 
— Meaning of .. 270 


———Sections 36-A, 5 (3) and (6)—Landed. 
property bequeathed under a will with charge on 
income for performance of pooja and  neivedeyam 
in temple—No dedication however of the property— 
No question of any trust being involved —Provisions 
of the Act not applicable i 295 


TAMIL NADU PRIVATE COLLEGS REGULATION’ 
ACT (XIX OF 1976), sections 20 and 39— Appellate 
Authority constituted under the Act—Powers of as 
quasi-judicia] authority —Reasons to be given' for 
order—Order liable to be set aside otherwise .. 279 


TAMIL NADU PROHIBITION (SECOND AMEND- 
MENT) ORDINANCE (IV OP.1983)—Ordinance 
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Dr. S. VENEATAR AMAN BA, ML, LL.D. 


The passing year is neither a year of reckon- 
ing-not a year of nothing to” go into history 
unlionoured'and unsung. To the Nations of- 


the World 1983 was to-be “The World Com- `. 


munications Year"; Tothe National Alliance: 
of Young. Entrepreneurs it was to 'be the 
"Small ' Business Year". Pope ‘John’ ‘Paul 
declared 1983 as “a year of redemption" to- 
mark the 1950th- anniversary of-Jesus Christ's 
death. * To the:poor and undeveloped nations 
it was to be a year of -economic aid. . How 
far the special “emphasis. laid or expectations . 
- entertained have borne fruit remains doubtful. 
Like-.the proverbial curate’s’ egg the Year, has- 
been good, only in. patches. - 


The cause, of world peace "has iden no Td 
The yawning gap between the rich and the 
poor nations continues to yawn. The armament 
race ‘between ‘the super-powers “has: escalated 
to alarming . roportions. "The world‘ is now 
nearer the : brink than ever before.- While.. 
India’ s election to the ‘Security’ Council for a 
two-year term and -the award ‘of the Nobel 
Prize for Physics to Dr. S. Chandrasekhar 


are gratifying, the failure of the super-powers . 
to- agree on limitation of nuclear weaponry, - 


the military intervention by the United: States: 
in Grenada, the. Soviet Union’s breaking off 
the talks at Geneva’ with the United- States 
on limiting medium range missiles in Europe 
at the. 111th plenary session (the talks having 
begun in November, 1981) and the increas- 
ingly' menacing posture$' of each of the super-: 
powers “against. the other are profoundly. dis- 
turbing: " 


M Ailine of: Artie: race: alain —Kiplisig- 
wished to fill *the^unforgiving; ‘minute with: 
sixty seconds worth of- distance run".  The- 
super-powers seem to believe that non-stop 
preparation for the Armageddon is alone ser- 
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vice to- humanity. - “When the: war-mongérs Of 


| One super-power clamour for an overwhelm- 


ing first strike it. produces a' strident echo on 
the-part of the other. :super-power. ‘At the 
recent Conference of the CHOGM in ‘Newe 
Delhi, it was stated: ‘The. total military: 
spending’ -in-1981 was’ 650 billion dollars 
(Rs. 6,50,000 crores). and the “provisional: 
figures for 1982 indicated an-increased to about « 


-680 billion dollars and that-meant that-iiore 


than-one million dollars is spent for ‘military’ 
purposes during each month of 1981 more: 
than what is required to -feed- 2000 badly 
nourished babies.in the poorest countries for- 
an entire.year. At an-interview in-New York' 


. on 21st November, George P; Schültz; Secre- - 


tary. of. State ‘is reported to have said that the? 
policy- of the.U: S. for: decades now- his been”: 
based.on the-idea that we simply do-not accept ' 
a. nuclearzwat and we have been successful 7 
preventing it. The. only reason the- U.S. 
had nuclear weapons is to see that, they are’: 
not used’: The statement is naive and can’cut’ 
both ways. Mr. Shridat‘S. Ramphal; Secre?: 
tary General of the CHOGM, neatly elucidates: 
the. position when. -he says: - “The super-' 
powers’ concept. of an. ordered world. is - one 
ordered by themselves alone". If an annihila-. 
tory war has not already erupted it may be be-' 
cause each’ super-power has realised that^*a-. 
first strike capability cannot be achieved ;;or, ‘it: 
may be because the U,S. has agreed to sell 
to the U.S.S.R. some millions of food grains 
and the latter therefore naturally would not. 


attack its food-supplier; or it may be that the. 


super-powers. have realised the interdepen-i: 
dence of the two power blocks: by. agreeing 
to-a: 5000 kilometre pipeline being laid across 
the very heart of .Europe for supply of.gas.: 


" Whether:and how far these factors have operat- 
- ed to' control the 


Pup from. going 
berserk.is anybody's guess. « At'one time it 
was thought that the U:N: and the Security . 
Council. should be stréngthened so that. they. 
may develop into a World State comprising 
a federation: of-free nationalities. ‘This, how- e 
ever, has.not materialised. The ony course 
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open seenis to be to bring the super-powers 
to their senses by sustained pressure of public 
opinion all over the world. , As Pierre Tru- 
deau, the Prime Minister of Canada stated 
recently: A collective effort by all nations 
io save mankind from a possible nuclear holo- 
caust is urgently needed. | 


The Supreme Court and public esteem.— 
There was in early days an aura shout the 
judicial system creating an impression of there 
being something mystique about it in the minds 
of the people. Those -days seem to have 
gone and the Courts have now to earn reve- 
rence. . Justice has to suffer the respectful 
though outspoken comments of ordinary men 
(Law, Men of Law and Education by 
H, R. Khanna, 1981, p. 39). In fact it is 
often-asked: “Where is now the reverential 
awe; Once paid to the sages of law". It is 
therefore gratifying that the Chief Justice of 


India, Chandrachud, CJ., expressed satisfac- . 


tion at a two-day Seminar on “Erosion of 
Judiciary and Remedial Measures" that the 
Supreme Court has struck terror in the hearts 
of public authorities as a poor man now 
knows that it is his protector and the authori- 
ties have to behave. At the same time the 
learned Chief Justice is reported “to have 
observed that "the Judges  miust rise in the 
esteem of the people sinking their differences. 
They must stop sniping at each other and 
should observe a code of personal conduct as 


this was the greatest threat to the judiciary” 


(See The Hindu, 27th February, 1983). 
References ‘to infighting among Judges of the 
Supreme Court have now and then been made. 
It looks as if the tendency has not disappeared, 
No doubt it used to be said even" in early 
times that “When Judges call their colleagues 
“my learned brethren, they do-not mear it". 
That, however, was only a quip. ^ In our 
Supreme Court, without names being men- 
tioned, strong criticisms: have been voiced 
during the last decade by some Judges against 
others in respect of judicial activism. In the 
Judges Transfer case also this trend has been 
noticed. Recently Sri V. R. Krishna Iyer 
(former Judge Supreme Court) is reported 
to have said “The.Court has no’ purse 
or güns but it commands the’ confidence- of 
the community at large: ‘That is the surest 
sign of strength although the conduct of many 
Judges sitting and retiring is indication of an 
‘effort to liquidate this precious asset. The 
conduct of some of the Judges past and pre- 
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sent shocks those who still regard the robes 
with aura" (The Hindu, 12th September, 
p. 6). While Chandrachud, CJ., has refer- 
red to infighting among Judges, a former Chief 
Justice of India, Sri M. Hidayatullah, has 
referred to .some Judges using objectionable. 
epithets against Judges of earlier days. He 
said: “But what galls one is the opprobrious 
way in which some Judges refer to their pre- 
decessors. Those who had English Univer- 
sity education are specially described as hav- 
ing ‘Oxbridge mentality’. Their work is des- . 
cribed as ‘judicial feudalism’, ‘forensic colo- 
nialism’, ‘robed populism’. These harsh re-: 
marks come very hardly from ‘Judges with, 
well-known crimson populist pronouncements., 
The difference is that the Oxbridge mentality 
as has been termed, looks with indulgence at, 
such pronouncements for we have no feelings; 
of inadequency" (Highways‘and Bye-lanes of 
Justice: Justice B. D. Pal First Memorial 
Lecture by Shri M. Hidayatullah, p. 9). 
The appeal made by Chandrachud, OJ:, that.. 
Judges should observe a code of personal con- , 
duct ha$ come none too soon. 


| 


A noteworthy decision of the year —The deci- 
sion of the Supreme Court in National Textile 
Workers Union v. Ramakrishna’, is a highly 
significant one. ‘Though a majority judg- 
ment (3 to 2) it marks a great stride forward. 
in labour and developmental jurisprudence. 
The decision unfolds the wide scope of public . 
interest litigation as including the interests of 
the employees of a company and boldly, 
enunciates that the employees of a company; 
have locus standi to appear and be heard in: 
a petition for winding up of the company, both 
before the petition is admitted and an order. 
for advertisement is made as also after the. 
admission and advertisement until an order is. 
made for the winding: up of the company:; 
In so holding the Supreme Court brushed aside 
the view held earlier treating as of no conse: 
quence the absence of a provision in the Com- 
panies Act conferring such a right on thei 
workers of the company. -The Supreme Court 
rested its conclusion solely on the implications 
of the audi alteram partem rule. At the dawn 
of Independence, socialism was only a slogan 
to be realised at some remote future. lActual- 
ly, however, it has been steadily evolving into 
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a social reality permeating every nook and 
corner of the O ogoni order. 


V 


The decislon isa landmark decision in debout 


jurisprudence where.workers would no longer. 


be an- exploited class but equal partners in 
and contributors to the production. process. 

Article 43-A of the Constitution introduced by 
the 42nd Amendment embodies the concept of 
what mighf be termed industrial democracy, 
and contemplates workers’ participation in. the 
management of industry. The Supreme 
Court recognised that Judges should be res- 
ponsive and responsible to Part IV. of the 
Constitution as one of the nation’s appointed 
instrumentalities in the transformation of thé 
socio-economic order, Bhagwati, J., speaking 
for the majority said: “The constitutional 
mandate is therefore clear and undoubted that 
the management of the enterprise should not 
be left entirely in the hands of the suppliers 
of capital but the workers should’ also be en- 
titled to participate in it, because in a socialist 
pattern of society, the enterprise which is a 

centre of economic power should be controlled 
not only by capital but also by: labour. ~ Tt is 
therefore. idle to contend, thirty-two years after 
the coming into force of the Constitution and 
particularly after the introduction of Article 
43-A, in the Constitution that the” workers 
' should have no voice in the determination of 
the question whether the enterprise should con- 
tinue to run or be. shut down under an order 
of the Court. It would indeed be strange that 
the workers who have contributed to the build- 
ing of the enterprise as a centre of economic 
power should have no right to be heard when 
it is sought to demolish that centre of econo- 
mic power (p. 153). The learned Judge 
points out how “even in highly developed 
countries like the U.S. and England’ maximi- 
sation of social welfare is held to be the legiti- 
mate goal of a company and sharehoiders 
should: ‘be regarded riot as ‘proprietors of the 
company but merely as suppliers of capital 
entitled to no-more than a reasonable return 
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and the company should be responsible not 
only to shareholders but also to the workers, 
consumers and other. members of the commu- 
nity and should be guided by considerations of 
national economy and progress" (p. 148). 
After expounding the concept of a company 
in these terms, Bhagwati, J., added: “It is- 
not only ^the shareholders who have supplied 
capital who are interested in the enterprise 
which is being run by a company but the work- 
ers who supply labour are also equally, if not 
more, interested because what is produced by 
the enterprise is the result of labour as well 
as of capital. In fact the owners of capital 


.bear only, limited financial risk and otherwise 


contribute nothing to production while labour 
contributes a major share of the product. 
While the „former invest only a part of their 
moneys, the latter invest their sweat and toil; 
in ‚fact their life itself. The workers there- 
fore have a special place in a socialistic pat- 
tern of society. They are not mere vendors 
of toil, they are not a marketable commodity, 
to be purchased by the owner of capital. They 
are producers ‚of wealth as much as capital, 
nay, very much more, They supply labour with- 
out which ‘capital is impotent and they are, at 
the least. equal partners with the capital in the 


‘enterprise’ (p. 148): Rejecting the argumeit 


based on the earlier view held in this country 
following English precedents that the workers 
of the company had no locus standi to appear 
and be heard, Bhagwati, J., observed: “We 
cannot allow the dead hand of the past to 
stifle the growth of the living present. Law 
cannot stand still; it must change with the 
changing social concepts and values" and con- 
cluded "The rule enunciated In re Bradford 
Navigation Company®, does not commend it- 
self to us and though it has been followed by 
a single Judge of the Bombay High Court, in 
In re Edward Textiles Limited’, we do not 
think it represents correct law" (p. 153)... 





2. (1869) L.R. 9 Eq. 80. 
.(1968)..38 Comp. Cas, 284. 


;4 THR WADRAS LAW JOURNAL 


It is now for the legislature to implement and 
exploit the vistas opened up by the Supreme 
Court judgment in such manner as would lead 
to a new era of social development. 


f 


State as litigant.—Cicero put it pithily when 
he: said plus exemplo quam peccato nocent— 
they do more harm by their evil example than 
by their actual sin. “The State is today the 
largest litigant: This is inevitable because the 
State is concerned with almost every depart- 
ment of the citizen’s life consequent on the 
country adopting the socialistic pattern of 
society and becoming a welfare State. While 
deploring the backlog of arrears and accumu- 
lations in Court, the Government itself is 
becoming increasingly a major contributory by 
reason often of pusillanimity on its part and 
adoption of postures of indifference in respect 
to litigation in which the State is involved. 
More than two decades ago what should be the 
proper altitude the State should take in dis- 
putes with private individuals was lucidly ex- 
plained in a décision of the Kerala High Court 
Abubacker v.' Union of Indiat. There it was 
observed: “The State under our Constitution 
undertakes economic activities in a vast and 
widening sector and inevitably gets involved in 
disputes with private individuals. ^ But the 


state is no ordinary party trying to win a 


case against its own citizens by hook or by 
crook, for, the State's interest is to meet honest 
claims, vindicate a substantial defence and 
never to secure a technical point or over-reach 
a weaker party to avoid a just liability or 
secure an unfair advantage, simply because 
legal devices provide such an opportunity. 
The State is a virtuous litigant and looks with 
unconcern on immoral forensic successes so 
that if, on the merits, the case is weak Govern- 
ment shows a willingness to settle the dispute 





4, A,LR, 1972 Ker. 103 at 107, 


[1984 


regardless of prestige and other lesser moti- 
vations which move private parties to fight. in 
Court. The lay-out on litigation costs and 
executive time by the State and its agencies 
is so staggering these days because of the 
Jarge amount of litigation in which it is involved 
that a positive and wholesome policy of cut- 
ting back on law suits by the twin methods 
of not being tempted into forensic show- 
downs, where a reasonable adjustment is pos- 
sible and even offering to extinguish a-pend- 
ing proceeding on just’ terms giving the legal 
mentors of government some initiative and 
authority in this behalf is needed". ` Surely 
this is wholesome advice. ^ Since then on 
many occasions, Courts have made.sharp criti- 
cism of the attitude of the executive authori- 
ties towards Court orders and directions. 
Quite recently in a Special Leave Petition pre- 
ferred by the State of Maharashtra, an interim 
order was made by the Supreme Court direct- 
ing the State Government to decide a certain 
question after hearing the parties and adjourn- 
ing the special leave petition for four weeks 
to enable the State Government to decide the 
question. Further adjournments were granted 
at the request of the government from to time 
but the State Government had taken no steps 
in the matter. "When the special leave peti- 
tion came before the Court again the Advo- 
cate on record for the State of Maharashtra 
circulated a letter and stated that he-had receiv- 
ed a telex message from the Government of 
Maharastra to the'effect that "in view of the 
Assembly Session, the Government was not 
able to take any decision?" and he was ins- 
tructed to request the Court to grant an ad- 
journment. Considering this as a deplorable 
state of affairs, the Court observed: “It is.a 


matter of deep concern and regret that despite 


specific directions given by this Court from 
time to time and despite numerous adjourn- | 
ments granted at the instance of the Govern- l 

ment of Maharashtra over a period of twenty- 
one months, the Government has not bothered 
to give any attention to this~matter whatso- 
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ever. We do not know whether the parties 
have: been heard by the State Government as 
directed by us and, if so, why the decision is not 
being divulged. We are unable to understand 
that the State Government is unable to take any 
décision in the matter ‘in view of the Assembly 
Session’. - The fact - that the Legislative 
Assembly isin session is no reason or justifi- 
cation for the Executive to  negléct to dis- 
charge its imperative functions. We do not 
believe that the entire administration of the 
State of Maharashtra has come to a grinding 
halt'on account of the fact that the Legislative 
Assembly is in Session. And we do believe, 


and would like to take: this opportunity 16 ~ 


‘give clear and strong expression to our view 
that the State Government has hit üpon a 
totally - untenable excuse in order to explain 
away its indifference to a matter which has 
been hanging fire for 21 months. This Court 
received inquiries from time to time from the 
Secretariat of the: Parliament in connection 
with questions put by members of the Parlia- 
ment regarding pendency of arrears_in -various 
Courts and the reasons for delay caused in dis- 
posing of Court cases. The special leave 
petition before us is a speaking example of 
how delays occur in administering justice. 
We hope that, if and when, any Hon' ble 
Member of the State Legislaturé puts a-ques- 
tion as to law's delays, the State’ Government 
in fairness to this Court will cite the career 
of this unfortunate special leave petition as 
-a telling example". See State of Maharash- 
trà v. G. A. Pitre’, Res ipsa loquitur. Com- 
fent. is needless.” pst 


Five Year Law Course.—Right from early 
times study of law and legal education have 
been the subjéct of comments, sometimes 
sarcastic and sometimes critical. We read of 





"5. (1980) 2S.C.J. 204 at 205. 
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Mephistopheles in - the’ role of Dr. Faust 
answering the student who queries: “I doubt 
i I would . be happy taking law", thus:'. Pu 

A hesitation that I. comprehend, . 
. Knowing. the subject, I myself would pause. 
They have statutes, clauses, rights in such 


a smother 
_ As spreads from place to place the. legal 
‘taint 


Arid ties one ealon to another , 
. Worse than- a slow inherited complaint 
, Sense becoming nonsense, charity a nui- 

sance; 

And ennio learn to curse the Jawyer's 
| nuances. 
To, freeborn rights the laws by nature taught 
These learned gentry never gave a thought. 
Nani Palkhivala gently refers to ‘the incom- 
pleteness of the lawyers equipment in the 
Tlustrated Weekly by pointing out: | a 

The law the lawyers: know about 

Is property and land. i 

But why the leave are on the trees, 

And why the ‘waves ‘disturb the seas, 

"Why honey is the food’ of bees, 

Why’ winter comes when the rivers freeze, ` 
_ Why faith is more than what one sees,’ 
And hope survives the world’s disease, - 

And charity is more than these . ` 

The do not understand. _ 


According to Sir John 1 Morris, LJ.,: "The 
lawyer does not deal only with words and 
facts and events and Situations, but abóve all 
witli men and men's minds and méti's happi- 
ness. The lawyer is ill-equipped who only 
knows the rules of his craft and can only speak 
the language of his art. It is'an immense 
advantage at the Bar to be provided: with à 
wider background in the humanities for choice” 
(The Equipment of a Lawyer. (1952) 
30° Canadian Bar’ Review 88). ‘Zt is 
also said: “A - knowledge of legal tech- 
nique alone is ‘not enough to make a good 
lawyer.’ Technical’ knowledge and technical 
khow-how is just as necessary to a lawyer as 
it is to dn engineer!'Or an architect, but: by 


6 THE MADRAS 
itself it is not enough. . Law is a form of 
social and political economy. The study of 
law is actually the study from; a special point 
`of view of what experience has shown to be 
the behaviour best suited to good economic and 
social relation"of men within a political frame- 
work". Holmes süggests: “Law should be 
presented to the student with its sociological 
implications. He should be taught history, 
economics and sense of contintity in the law 
of past, present and future." To ‘Arthur T. 
Vanderbilt “the great objective of a law school 
is to teach the law as it is in’ books, as it is 
infact, how it came to be as it is, and how 
un it ought to 'be." 


The law syllabus in this country at the begin- 
ning comprised a few subjects, the theoretical 
part being confined to Jurisprudence and the 
other subjects being what, were - ordinarily 
needed in regard to Court litigation of those 
days. Any student could take to the law 
course provided he was a graduate. No spe- 
cial background conducive to the study of law 
like history, sociology,, political science, psy- 
chology, etc. was required. In course of 
time, graduate requirement for study of law 
was relaxed by:some Universities and ‘students 
who had passed ‘the Intermediate Examination 
were allowed to study law with;one year; pre- 
paratory course. With no other restriction 
on admission, the law course had become an 
asylum to students who could not’ get admis- 
Sion to, any other course of study, to students 
who had no taste, for law and were prepared 
to quit if anything better materialised and io 
those just drifting into it with the view of 
improving their chances of getting into gov- 
ernment service. Arthur Van Mahren, a 
Professor at the Harvard Law School, writing 
about Legal Education in India remarked, 
that the Law Colleges in India were like the 
waiting rooms at a railway station. Some 
Universities, in response to the wind of change 
roaring down the ancient corridors sought to 
adapt the legal curriculam. to the changed and 
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rapidly changing social and economic condi- 
tions in the country with the conviction that 
we cannot fashion’.a twentieth century service 
from a-nineteenth century, mould. The Andhra 
University, for instance, in the early fifties 
itself overhauled the syllabi in the different 
subjects and also introduced reforms in legal 
education by introducing subjects. like Inter- 
national Law, Administrative Law, Company 
Law,. Taxation Law, Insurance Law, Penology 
and Criminology, etc. .‘Another factor contri- 
buting to,the quality of the law graduate going 
down is the. dilution in the standards, of 
English at the under-graduate level, due to 
ideological and other: considerations. . The 
study of law books.and journals which were 
for the most part in English and use of the 
Law Library gradually ceased to be meaning- 
ful. ‘After taking into consideration all these 
shortcomings in the; existing system of legal 
education and the needs of a welfare State 
demanding properly equipped . lawyers who 
could play an effective role in the restructuring 
of society and of serving the weaker sections 
of. the people, the Bar Council of India has 
adopted. a well-thought out scheme of integrated 
legal education consisting of a five year coursé 
after 2 person passes the 12th standard., It is 
useful to remember that the concept. of legal 
education should, þe such as not merely to Tead 
to a professional legal career but should also 
keep in view the academic juristic side of, law 
and the fact that legal training is needed for 
several other careers as well. In this connec- 
tion one may recall what Bayliss Manning, 
Dean of the ‘Stanford Law. School, has 
observed: “There is no such thing as the 
career of the lawyer; there are instead many 
kinds of careers for many different kinds of 
law trained, men. The house of law has infi- 
nite " chambers—in some of those chambers 
men will be making statutes, in others i. 
will "be litigating, in others , negotiating, i 

others counselling, in others serving as exe- 
cutives and officials,-in others collecting and 
compasing intellectual viii on data, Some 


you 


of ‘these aétivities reqiiire some ‘kind of train- 
ing, sohe ‘require, others. y "The Làw Com- 
mission. in its. "Fouriginth. Report (1958), iden- 
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tified and, spelt out the - major, ‘defects in the tion, 


system c of légal edücátion ` in, ‘vogue i in ur. 
country, “namely, Gy failure ‘to organise ‘legal 
education imparted to ‘the studeiits. asd & social ` 
science, (4) irrelevance “ot _ the _ legal, 
education imparted to the demands ` of. 
a ' professional career, (sit) detriozation’ of 
standards at the under-graduate level resulting 
. from mass admissions and lack of motivation ` 
on the: part of students, and :(iv)-poor exa- 
mination system., , The scheme. adopted by the : 
Bar Council;is, by and "mt a to al these , 
matters, : T Par.. P 


` 
` 

ʻ 
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Dp har 22 
The, scheme iS; oriented. towards a REN 5 
legal education. it, provides for, an integrated. 
degree;-course; spread. over fivé years after a. 
person passed the twelfth, standard.; The first 
two. years from: the preparatory part; of-the law-: 
course.' The third year is. really. the first -of: 
the law proper part of the) course.::*;One who . 
fails to complete.the pre-law part examina-. 
tiótis '' “may? ‘nevértheless ste ep ‘into tlis^third: 
year” Ale’ cati complete: ‘those’ ‘examinations’ 1 
béfófe he'gets “thé law’ degree. ^' "The: Law ! 
College is the placé-where oe nae ‘tegrated 
course is tó be operated." s. nd | 


$ S + 
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There aré'‘sevén' subjects to be studied: in ithe. 
pre-law or preparatory part of the course. 
They “are: (1) Genéral English ' of Graduate 
Standard ‘which will include’ the’ stüdents béing ' 
introduced to the’ teachhical legal térms, (2): 
Political Science, (3) ‘Economics, (4) History, 
(5) Sociology, (6y ‘Legal language: includiriz ' 
legal writing, and (7)  History- of Courts, 
Legislation and Legal Profession in India. 
During the next three years the subjects to be 
taught are: (1) 'Contracts (General and Spe- 
cial), (2) Torts, (3) Family Law (Hindu 
and Mahomedan Laws, Indian Succession Act 
and Indian Divorce Act), (4) Law of Crime 
and Criminal Procedure, (5) Constitutional 


- 
(^ 
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IE ( 
Law, (6) Property. Law anid Easements, (7); 
Evidence, (8) "Legal Theory, (Jutisprudence), 
(9) Civil Procedure, Limitation and Arbitra- 
(10), "Administrative law and, (11 ) 'Püb- 
lic. International Law. ‘There . are also 25. 
optional subj ects instruction in Six of which 
must be offered dürig the cóursé" ánd the 
student must pass in.them also.  These'sub- 
jects are left to be prescribed by. the Univer- 
sities ‘at’ their option. The 23 optional sub?“ 
jects are: “(1)’ Equity, (2) "Company Law, 
(3): Labour Law, (4) Taxation, (5)'‘Inter=" 
national Organisation; (6) Bankruptcy, (7j" 
Law ‘of Co- -operation and ‘Public Control of” 
Business! (8) Legislative Drafting, (9) Mili! 


Lah l tary Law; "(10) Insuránce, (11) “Trusts and" 


other’. -Fiduciary Obligations, ^ (12)" Trade’ 
Marks" Copyrights and. Patents, (BY Anter=" 
national ‘Economic "Law; (14) Criminology: 
. and Criminal Administration; (15) Interpre*: 
tation: of: Statutes and’ "Principles: of- "Legislá* 
tion, (16) Legal Remedies, (17) Privaté 
International Law," (18). ‘Comparative ' Là, 
( 19) Law' and Social Change, (20) L'aw"re-' 
lating to “Land Révenue, "Land Reforms ‘and | 
Rural “Development: ' (21) Law and Póverty; , 
(22) Law and Planning, -(23) "Law: rélating ' 
to Local Self-Government. In the final-yéar ^ 
of „the course, by way of ‘Practical training Six . 


months’ ‘instruction is to ‘be imparted’ in Legal | 


' Method, Legal Research, "Córiyeyancing (Sale . 
deed, Mortgage deed, Léase deed, _ Promissory” 
note, Power of ae and will); erat ae 
Such i in outline i is the. five year course in law. 
Considerable thinking. has gone into "the" pře- 
sent’ Scheme. ‘One sighificdnit point is that the” 
entrants Will ‘have’ to’” make’ up their minds 
about jointing the law course even at the > 
higher secondary level. If it can be done 
in regard to courses like engineering and 
medicine there is no reason why it cannot be 
done in regard to law. This will bring down 
considerably admissions to the law course 
— which will be restricted to earnest and genuine* 
Students. The success of the scheme will 


8. 


turn Jargely on the availability of competent 
teaching personnel particularly in the moder- 
nised, law-oriented ` topics in the - non-legal 
subjects. Tt is to be fervently hoped that the 
five year scheme will usher in a new era of 
lawyers and judicial institutions and an era of 
discipline ‘and dedication, among the stidents, 
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Sea 1 and the Wealth béneath the Waves.— 
A particularly intriguing fact is that the 
make-up of the ocean has remained constant 
down the aeons of time, down to the modern 
one. This fact has led scientists to believe 
that the ocean contains the Secret of life. Ber: 
that as it may, the modern man’s interest in the. 
ocean stems from the discovery that the oceans- 
have apart from oil vast valuable . mineral 
deposits of- copper, nickel, aluminium, man- 
ganese etc. Covetous eyes have been cast on 
the abundant wealth- beneath the . waves in 


view of the:fast and rapid depletion ;of such.; 


minerals -available. on the earth's surface. It 


is also-believed that the volume of animal. 


protein. that can be tapped in the form of fish 
and prawn cannot reach its limits for, several; 
centuries if-it is developed and expoited along 
scientific lines. 


India’s ‘coastline extends to , 6000" kilometres 
including the mainland, Andaman, and Nicobar’. 
islands and Lakshadweep. According to the 
new international regime set up by the Law 


of Sea Convention the off-shore area has been 
extended to two, million square kilometres. 


There. are now ten major, twenty intermediate 
and 300 minor ports, constituting an impres- 
sive infrastructure for ocean problems., The 


* , 
t > - ‘ - 
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Law of the Sea Convention thas recognised., 
India as a pioneer among the developing, 
cOiintries, "as à pioneer in the estraction of 
polymetallic nodules from the sea bed. The, 


Centr's policy on Ocean ‘development has iden- * 


' tified the following operationol areas—optinial 
use of the living resources such as fish and sea 


| weeds, exploitation of non-living deposits such” 


as hydrocarbons and metals ‘and tapping of 
the renewable enegy "potential through tak- 


ing advantage of témperature differences be- 


tween different depths òf the sea. I 
TEL 


At long last 120 delegations signed the. U. N. 
Law of the Sea-Convention at a Conference : 


held in Montego Bay (Jamaica) Gn’ 10th: 


December, 1982. The United States, Britain, 

West Germany, Italy, Belgium and Japan 
among 22 countries declined to sign the treaty: 
The treaty which regulates all uses‘of ocedns ° 
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ta 


and-their resoufces will:remain' open for. two : 
years and will not come- into force until 12’ 
months after being ratified by sixty countries. . 
The treaty was under negotiation since Decem- . 
ber, 1973 and was adopted in New York by a: 


vote of 136: to 4 with 17 abstentions. 
President of.the:. Conference, Mr. 
Koh wanted the United ‚States to. be. excluded 
from future talks on- conflicting mining claims 


-alleging- that "Washington | was out to wreck the 
The United States_and its allies were, 
they 


, pact. 
also warned of grave consequences if 
cia sea bed mining on their own. 


What is needed so far as India is concerned 
is a multi-pronged strategy towards utilising the. 
type of wealth the .sea «can, offer. through the , 


implementation, of scientifically -Significant un 


— 


commeriall viable and feasible projects. 


The: 
Tommy . 


1j 


A NOTE ON TAMIL NADU WAKF 
BOARD REPRESENTED BY SECRE- 
TARY v. SYED IMAM, (1983) 1 M.L.J. 
299. m , E i o Wis 
By : a 

MOHAMED YOUSUFF AMEER JAN; B.COM ;- B.L.; 
Advocate, Tiruchirapalli. V Nm 


Rather a disturbing judgment has been render- 
ed recently by a Division Bench of our High 
Court in the above case. It has been held 
that the dedication made by a non-Muslim for 
purposes recognised by Muslim Law as pious, 
religious, -or charitable will not- become 
“Walt” under section 3 (1) of the Wakf-Act. 
It is humbly submitted‘ that the above -judg- 
ments runs counter, to the opinions of Muslim 


æ e 


Jurists-and decisions. _ . 
The law of Wakf is an important branch of 
Mohamedan Law. It is "inter-woven -with 
the entire religious life and social economy” 
of Muslims. The word “wakf” literally means 
detention.. According to Abu Yusuf, it is the 
detention of a thing in the implied ownership 
‘of Almighty God in such manner that its pro- 
fits may .be ‘applied for the benefit of human 
beingst. Further according , to the learred 
jurist mere declaration is enough to constitute 
a wakt. . M ! 
Under the doctrines .finally :evolved under -he 
Hanafi School the. conditions required for the 
validity of a wakf are. (a) the walif must 
possess the requisite capacity to dedicate the 
property; (b) the property to'be made wakf 
must be tangible; (c) the property“ must be 
declaréd wakf by thé owner; (d) dedication 
must’ be; irrevocable,-permanent and uncondi- 
tional; and (e) the object of the wakf must 
be charitable in the general sense capable of 
gaining favour with the. "Almighty?, Justice 
‘Ameer Ali in Vidya Varuthy v. Balwsamy 
Jyer®, has held that wakf means-“tying up of 
property. in the ownership of God and devo- 
tion of the profits for the benefit of- human 
beings" .^ ^ ee "E 

Fyzee lists out. 3 dominant characteristics of 


wakf:' (a) motive must .be religious one; . 


1. Wakf Laws and Administration in 
India by S..Athar Hussain and S. Khalid 
“Rasheed (2nd Edn.), 1973. Page 9i. 

2, Ibid., page 10. E i 
3. (1921) 48 I.A. 302: 41 M.L.J. 346: 
I.L.R. 44 Mad. 831: 65 I.C., 161: 15 E. 
IBAT R: 1922 P: C. 1233.2" 

1-2 ' a 
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-Cb)- t must: be a permanent endowment; and 
(c) the usufruct is to be ultilised for the bene- 
fit. o£ mankind*, S d i 

Thus it will be séen: MuslimJurists have never 
Jaid down that'a wakif! mist ‘be~a-Muslim: 
According : to -Mussalman Wakf ' Validating 
Act of -1913,. wakf ; means "The permanent 
dedication,by a person, „professing the. Mussal- 
man faith of any. property for any, purpose” 
recognised by.the' Mussalman.Law as religi- 
ous, pious or charitable". This definition has 
been adopted by Mullah. The Privy Council 
in Ma Me.v. Kalandar Ammal, has held that 
the definition’ of wakf, as per Act of 1913, is 
not an exhaustive One. uw $ B aa 
The question whether a grant by-a Hindu in 
favour of the Muslim Community can be a 
foundation of a wakf was left open by the Privy 
Council in Muhamed Raza v. Syed- Yadkar 
Hussain and others*. Justicés Ameér, Ali and 
Thyabji have expressed their view that even a 
non-Muslim can create a wakf. Their opinion 
has been followed in’ Modisha and others v. 
Abdul 'Goffar Khan’. Justice Mudholkar (as 
he then was) and Justice Deo have held in the 
above case that. “as a general rule all persons 
who are competent to make a valid gift are 
also competent to constitute a valid- wakf. 
Any person of-whatever creed:may create 
a` wakf, but the objects for which detention 
is to be made should be lawful according to 
the-creed of-dedicator as well as.the Islamic 
Doctrine". Similarly a Division Bench of 
the Patna. High Court has held that a non- 
Muslim can create a wakf (Mst: Mundaria 
Sundar Prasad*), Our High Court also has 
held .that even a non-Muslim can create a 
wakf. Chief Justice Ramachandra Iyer, while 
rendering the judgment on behalf of the Bench 
in Kassimiah Charities v. Secretary, Madras 
State Wakf Board?, after giving the defini- 
tion of wakf according to ‘Ameer Ali, has. 





. 04. ., Outlines;of Mohamedan Law.by,Fyzee 
(4th Edu); pages28l., op oo :-- 

5. 40 M.L.]..201: 14 L.W. 253: 48 
LA. 27: A.L:R.41921. P.C. 22. 


6. 51.I.A. 192: 20 L.W. 3: 'A.I.R. 
1924 P.C..109. ' >, TE MGE 

7. ALIR. 1956 Nag..36. 

8. '‘A.T.R. 1963 Pat. 98. . _ 

© 9. (1963) 2 M.L.T].,346: 76 L.W. 629: 
I.L-R. (1964)! 1. Mag.) 1883 À:L.R.4.1964 
Mad: 160 Sie ease Cw a v 
ee a ee NUR EM REX 
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held that’ even a--non-Muslim can create a 
wakf. j E d | l zz P 

After the enactment of Wakf Act; 1954, our 
State passed an amendment to the Wakf Act 
under Madras Act, XIX of 1961. The pre: 
amble of this Act reads as follows: 


“An Act for extending the operation of the 
Wakf Act, 1954, to any wakf created by a 
any person professing any religion, other than 
Islam, in the State of Madras". et 
Section 2 of the above Act XIX of 1961 reads 
as follows:— ` | 
Section 2. The term “wakf in Central Act 
XXIX of 1954 to include endowment.—The 
term “wakf” defined in clause (1) of sec- 
tion 3 of thé Wakf Act, 1954 (Central Act 
XXIX of 1954) (hereinafter refered to as the 
said Act) shall include, all property given or 
endowed by any person professing any religion, 
other than Islam for the support of— 

(i) Mosques, - Idgahs, Imambaras, Dargahs, 
Khankahs .or Maqbaras:: ! 
(ii) Graveyards of persons professing Islam, 
and `: | 

(iii) Choultries ': or Musafarkhanas for the 
‘benefit of persons professing Islam, and the 
term “wakif” defined in the clause aforesaid 
shall include any person aforesaid. . 


Under section 1 (3) of the Act XIX of 1961, 
the date of operation of the Act was to be 
appointed by .a Natification. But so far no 
Such notification .bas been issued, al- 
thoùgh the Act was given assent-to by the 
Governor on 21st April, 1961, itself. This 
amendment is a fore-runner to section 66-C 
of the Wakf Act of 1954. There is a vital 
difference between the definition of Wakf as 
per Act IX of 1961 and section 66-C, while 
under section 66-C, a non-Muslim can give or 


“donate for the support of an anterior wakf, - 


1 


tion for the existence of. an anterior wakf. 

“Section 66-C has been enacted with a view 
to extend the principles of Madras Amend- 
ment to other States as well. 
Kailasam (as he then was) has clearly held 


in ‘Syed Anwar Batcha Sahib v. Jamia Mas- : 


jid Mosque’, that the definition of wakf ' is 
amended so as to include all the dedications 
specially for the benefit of Muslim Community 
whether by a person professing Islam or not. 
iChief Justice Chandra Reddy also along with 


10. (1966) 1 M.L.J. 379: 79 L.W. 293. 
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under the Madras definition, there is no stipula- ` 


In fact Justice - 
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‘Justice Venkatadri has held in Madras ‘State 
Wakf Board v. B. A. Jammal Mohammed", 
that "after the amendment of the Wakf Act, 
1954, by section 66-C of the Amending .Act 
of 1964, the scope of definition of wakf under 
setion 3 of the Act has become considerably 
enlarged”, 

Justice Ramanujam in Tamil Nadu Wakf 
Board v. S. Syed Inam Saheb”, has drawn 
support for ‘his decision from a Bench ruling 
reported in Madras State Wakf Board v. 
Khaji Mahideen Sheriff®. Y humbly submit 
that Madras State Wakf Board v. Khaji Mohi- 
deen Sheriff, the decision misses the defini- 
tion of wakf.. Further the decision in Kas- 
sunah Charities v. Secretary, Madras State 
Wakf Board'*, and that in the other High 
Courts have not at all been considered by 
Ramanujam, 'J. 


Justice Ramanujam has further held that a 
grant in favour of Fakkirs cannot be wakf 
I humbly submit it is riot justified. The ob- 
jects of wakfs must be pious, .charitable and 
religious. Building rest house for Fakkirs or 
spending for the Fakkirs, who visit the Darga 
cannot be held to be against the pious, religi- 
ous or charitable purposes recognised by Mus- 
lim Law, Public utilities have been recognised 
by Muslim Law as charitable. , 


Even assuming that the object is not a pious 


and religious one, the doctrine of cy-pres can 


be and should be ‘applied in cases of wakf 
whose objects have failed!5. 

Hence I. respectfully submit that the view 
laid ‘down in Tamil Nadu Wakf Board v. S. 
Syed Inam Saheb, may require further consi- 
deration. 





11. (1966) 2 M.LJ. 104: 79 L.W. 241. 


12. (1983) 96 L.W. 128: (1983) 1 M. 
L.J. 299. 
i3. (1974) 1 M.L.J. 253: 87 L. W. 


375: A.I.R. 1974 Mad. 225. . 

(1963) 2 M.L.J. 346:.76 L, W. 
629. 

: 15. Mst. Azimannissa Begum.v, Sadar Ali 
Khan, (1927) 102 I.C. 129: A.I.R. 1927 
Bom. 387; Sujjada:. Shab v. Peejada Khaja 
Syed Shaw, 63 I:C. 677: 1919 M.W.N. 662; 
Mt. Rugia Begum v. L. Suraj Mal, A.T:R. 
1936 All. 404; Abdul Rauf v. Shamshul Haq, 
1967 AlMW.R. 625: 1968 All. L. J. 998: 
A.I.R. 1969 All. 35. p 


L 
— 


S. Ratnavel Pandian, ' 
S. A. Kader and : 
K. M. Natarajan, JJ. .- 


_ Roshan Beevi v. 
ee . `. Joint Secretary.to the 
Government of. Tamil Nadu 


Public Department (Law 
ane . and Order). 


oth November, 1983. : 


W.P. Nos. 5016, 5244, 6192, 
6193 and 6800 of 1983. 


(A) Customs Act (LII of 1962)—Person 
when said to be under arrest—Pawer of cus- 
toms officials to detain any person, for any 
period and at any place for purpose cf en- 
quiry, interrogation, or investigation — Such 
detention, if arrest. — « 


(B) Constitution of India (1950), Article 22 
— Detention by ‘Customs Officer for purpose 
of enquiry—Detenticn beyond 24 hours before 
producing before Magistrate, whether violative 
of the Article. : 


(C) Words and Phrases—' Arrest. and 
tody—Terms if synonymous. 


The following questigns were framed for 
- consideration in this case: ` 


(1) When is a person said to be under arrest? 


(2) Are the terms "custody and arrest" synon- 
ymous? i 


(3) Are the customs officials vested with 
powers under the Customs Act, 1962, to de- 


cus- 


tain any person for any period and at any 


place for the purpose of an enquiry, interroga- 
tion or investigation, and does such detention 
amount to ‘arrest’ of the said person? 


(4) Is detention of a person by customs offi- 
cers for the purpose of enquiry or interroga- 
tion or investigation beyond 24 hours without 
producing him before Magistrate, violative of 
Article 22 of the Constitution of India? 


Meaning of the term ‘arrest’; The term 
‘arrest’? is not defined either in the procedural 
Acts or in the various substantive Acts, though 
section 46 of the Code of Criminal Procedure 
lays down the mode of arrest to be effected. 
From the ‘various definitions it is clear that the 
word ‘arrest’ when used in its ordinary and 
natural sense means the apprehension or res- 


M NRG 


traint or the deprivation of one's personal 
liberty. The question whether a person 
is under arrest or not depends not on ..the 
legality of the arrest, but on whether he has 
been deprived of his, personal liberty to go 
where, he. pleases. -When „used, in ,the legal 
sense in the procedure.connected with criminal 
offences, an arrest consists in taking into cus- 
tody another person under authority empower- 
ed by law, for the purpose of holding or 
detaining him to answer a criminal offence. 
The essential elements to constitute an arrest 
in the above sense are: there must be an intent 
to arrest under the authority, accompanied by 


‘a seizure or detention of the person in the 


manner known to law which is so understood 
by the person arrested. 


3 
The word ‘custody’ is not defined in any enact- 
ment. It is clear that the meaning is to be 
taken with reference to the context in which it 
is used. The interpretation that the two 
terms, ‘custody’ and ‘arrest’ are synonymous, 
is an ultra legalist interpretation which - if 
accepted or adopted would lead to startling 
anomaly resulting in serious consequences. ` ` 


Mode of arrest.—The modality of arrest as 
contemplated under section 40 of the Criminal 
Procedure Code, is that while making an arrest, 
a police officer or other person making the 
same: (1) should actually touch the body 
of the person to be arrested; or (2) should 
actually confine the. body of the person to be ` 
so arrested. These kinds of modality of 
arrest. are not necessary in the case of the 
person to be arrestéd submitting to the 
authority of the arrester either by word or by 
action. In other words if the person to be 
arrested submits to the authority or control 
of the arrester, the Jatter need not actually 
touch or confine the body of the person to be 
arrested. Conversely, if he does not so sub- 
mit himself to the, authority of the arrester, 
any of the two conditions mentioned above 
viz., the touching or confining of the body of 
the person to be arrested should be satisfied. 


The, question of production of a person be- 
fore a Magistrate within 24 hours as envisaged 
in Article 22 (2) of the Constitution of India 
would arise only if'that ‘person is arrested 
and detained in custody. For invoking: Arti- 
cle 22 (2) of the Constitution ‘two require- 
ments must be satisfied: (1) the person should 
have -been arrested; and (2) should -have 


$ 


been confined in custody.  :At the stage 
of enquiry ‘or investigation, or interrogation 
held under section 107 or’ 108 of the Customs 
Act, the person required or summoned for such 
enquiry or examination is not arrested nor has 
be ‘become an accused. Therefore needless 
to mention that once a person is arrested either 
by a customs officer under section 104 (1) of 
the Customs Act or ‘by a police officer "under 
the provisions of the concerned Act or by any 
other person authorised to arrest, - Article 22 
(2) of the Constitution of' India will. come 
into play and, the person arrested should be 
produced before a Magistrate without giving 
room for any complaint that Article 22 (2) 
is violated. D$ i E M 
M. M. Abdul Razack, K. A. Jabbar, M. Adbul 
Nazeer. and P.-M. Jwmmakhan, for Peti- 
tioners. °° po^ : 
The Advocate-General and P. Rajamanickaim 
(Public Prosecutor), for.Respondents Nos. 1 
and:2. . DUE 6 SOT HA e 
R. Thiagarajan, Senior Central Government 
Standing Counsel, for Respodent No.-3. 
RS. EE E 
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Reference answered 
‘accordingly. 
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S. Mohan, J. `? r 
^ V. V. Ramakrishnan v. 
| T. R. Anantanarayanan. 
7th July, 1983. DIE WIE 
x. Ms eee ibs s Qd 
C.R.P. No. 174i of 1983. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960) (as amended by Act 
XXIII cf 1973), section 10 (3) (ii)-and (c) 
—Landlord running a lodge in the first floor 
of’ building —Tenant running a hotel in the 
ground floor Petition for eviction by the land- 
lord against the tenant—Petition ordered — 
Appellate authority affrming order of eviction 
——Revision by the tenant, dismissed. 7 


‘Though section 10 (3) (a) (ii) of Madras 
‘Act. XVIII of 1960, „would insist ^ that' the 


landlord must actually carry. on the. business, z 


üt is ‘too late in the day-to contend that there 
Must be,an actual business run oni. the date 
of the petition. It has been held in various 


decision that bona fide preparation to com- 
mence a business would be enough. In this 
case the landlord had admittedly: made .an 
application for running a hotel business. That 
act would be necessary. Added to this, uten- 
sils and ‘other. materials, which are necessary 
for running. a "hotel, were available with the 
brother-in-law of the làndlord, who had closed. 
his own business. His experience and know- 
ledge were also to be utilised. It mattered 
very little whether the landlord proposed: to 
start the business independently or jointly with 
his brother-in-law.: In other words, there 
was a preparation for commencement of busi- 
ness. If that be so, section 10 (3) (a) (i) 
would squarely apply. aa 


This is not a 'case. of proposed new business, 
Since aS already stated it is an allied business 
to what the landlord is presently carrying on. 
In other words, the.landlord is carrying ‚on 
lodging business and he propóses to run the 
hotel. business. It being an allied business, 
it is an additional requirement under section 10 
(3) (a) (iñ) of the Act. It is for this rea: 
son^both the Courts have taken the concur- 
rent view that the petition is well maintain- 
able. | M ees 


oot 


K.J. Chandran, for Petitioner. 


The Advocate-General and V. V. Lakshmi- 
narayan, for Respondents. 


R-S.. 





Petition dismissed. 
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A NOTE ON, “SRI MAHALIAMMAN 
TEMPLE,-etc.. v. VIJAYAMMAL", 
(1983) 2 M.L.J. 442 (D.B.). . 


By 


P. V. Srinivasa DEVAR, B.A., B.L., 
Advocate, Municipal Standing-Counsel, Tiru- 
pan. 2 A 


‘acts: Arumugam Pillai 
dated 29th August, 1932, bequeathing life 
estate in respect of “A” Schedule properties 
in favour of his wife, Sadaichi Ammal and the 
remainder to the Temple (Defendant No. 1) 
and also bequeathed life estate in “B” Sche- 
dule properties to his widowed daughter-in- 
Jaw, Vijayammal (Plaintiff). Arumugam 
died in 1946. Sadaichi died in 1957. 


The question was whether the lifz-estate 
bequeathed by Arumugam by the Will in 
favour of his wife, Sadaichi and his daughter- 
in-law, Vijayammal, got enlarged into full 
ownership under section 14 (1) of the Hindu 
Succession Act -(XXX of 1956), herzinafter 
referred to as “the Act". It. was held that 


the life-estate in both the cases got enlarged, 


relying on Tulasamma v. Sesha Reddy’. 
Their Lordships observed that “unless ihe 


testamentary disposition is to a perscn, who- 


had no pre-existing right in the property, the 
disposition, itself will come within the pro- 
visions of section 14 (1)” of the Act. 


The point is, whether the Supreme Court Jaid 
down; either as ratio decidendi or as obüer, 
that a wife’s right to maintenance during her 
husband’s lifetime was a right attached to 
his estate, so as to form the pre-existing right 
for the purpose of section 14 (1) of the Act. 
A. careful analysis of the judgment in Tula- 
samma’s case’, leads us to a negative answer. 


In that case, a Hindu died intestate in 1951 
in a state of jointness with his step-Erother. 
The widow obtained a decree for maintenance 
and sought to execute. A compromise was 
effected in which the suit properties were 
allotted to her for her life, in lieu of mainte- 
nance. Thus it was a case of (i) a woman 
widowed prior to Hindu Women's Rights to 
Property Act and (ii) the husband died in- 
testate. 


- 


MENT 
i. (1977),9 S.C.C. 995 (19771.39: 
C.R. 261: A.I.R. 1977 S.C. 1944. - 
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> 
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executed a Will, 


i 


Analysing the nature and incidence .of the 
right to maintenance of a, Hindu widow, the 
Supreme Court found that she was entitled 
to an equitable.charge over the property of her 
deceased , husband, though a charge is not 
created by contract, decree or award. Her 
right vis-a-vis the estate is not a right to pro- 
perty but a'right against property.” Her right 
is a jus ad rem (a right to a thing) though 
not a jus in rem (a iight against all man- 
kind—a complete and perfect right). Such 
"right to maintenance is undoubtedly a pre- 
existing right" (Tulasamma's case?, also see 
Lakshman v. Satyabhama Bai?). 


A. Hindu woman's right to maintenance during 
coverture stands apart from such a right in 
a widow. In Tulsamma's case?, their Lord- 
Ships observed that a Hindu woman's right, 
to maintenance is a personal obligation, so 
far as the husband is concerned’*. Hence 
it is not a right to a thing. Their Lordships, 
with a seal of approval, cited Jayanti Subbiah 
v. Alamelu Mangamma*; .Naradabai v. 
Mahadeo Narayan’. 


When a Hindu wife has only _a personal 
right but no right attached to property, during: 
her hüsband's life-time, can such a right be 
a pre-existing right. within the meaning of 
section 14. The Supreme Court answered. 
negatively in Karmi v. Amru’. In that case, 
by the Will of Jaimal, his entire estate 
devolved on his wife, Nihali for her life and 
thereafter it was to go to his collaterals. 
Jaimal died in 1938 and Nihali in 1960. 
Nihali executed a Will in 1958 in favour of 
her grand-daughter in respect of her husband’s 
estate. The Supreme Court held, “The life- 








2. (1977) 3 S.C.C. 99: (1977) 3 5. 
C.R. 261: A.I.R. 1977 S.C. 1944 at 1960. 

3. (1977) I.L.R. 2 Bom. 494. 

4. (1904) I.L.R. 27 Mad. 45 at 48: 
12 M: E T. 270. 

5. (1880) LL.R 5 Bom. 99 at 103 and 
104. See also “Hindu Law" by Sri N. R. 
Raghavachariar, section 208; “Hindu Law” 
by Sri; D. F. Mulla, section 554; "Hindu Law 
and Usage" by Mayne, Chapter XVIII, para. 


1971 S, 
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87. 
6. 1971 S.C.D. 274: A.I.R. 
C. 745. | 
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estate given fo her: under the- Will cannot 
become an absolute estate under the. provi- 
sions of Hindu Succession Act". This deci- 
sion was -not cited ‘or corisidered,-much less 
overruled. - -It is because the scope of enquiry 
in the two cases is- quite different. In T'ulsa- 
sammas case’; the husband’ died -intestate, -but 
it was not so im Karmi’s case". - ‘There is not 
even a single case, where the- Supreme Court 
held -that the: life estate granted by the hus- 
"band to his wife would be enlarged by section 
14'(1).' Life-estate should be distinguished 
from widow's estate (Ramaswami O aT v. 
Ramaswami Gounder?.) ^ 


For: further- clarification, it may be noted that 
the Act does not interfere with the testamen- 
tary powers ‘of a Hindu. Section 30 of the 
Act extends such power.to the interest in the 
joint family property. , A Muhammaden can- 
not by Will:dispose of more than a third of 
his estate. “Hindu - Personal Law :is differ- 
ent and a Hindw cán defeat the law of suc- 
cession by-a Will. The preamble to the. Act 
reads that it was “to amend and codify. the 
Jaw: relating to Intestate Succession.’ 


If we-accept the proposition, that the, vut to 
maintenance of, a. Hindu wife,against her hus- 
band during: his life-time isa : pre-existing © 
right'in' her husband's, estate, a.-Hindu hus- 
band. can never grant.à life-estate to his wife, 
either by-will or by-gift to take: effect; in prae- 
senti. It is. because’ section ‘14 of, the Act 
applies ‘to acquisitions. before and. ` after - 
commencement of the Act, A gift of life- 
estate by husband, which ‘takes effect im- 
mediately, will get enlarged into full owner- 


a a 





7. 57 3 8. C. TF $9: (1577) 3 S, 


C.R. 261: ALR., 1977 S.C, 1944. 
° N ea S.C.D; 274:: ALR: 1971 S. 
C, 

9. (19072 d ML. 417: 88 LW. 1245 
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Ship - the next moment...“ This leads 
us-to- irrational consequences. . Section 14 of 
the Act seeks to abolish the limited estate,:a 
disability imposed by Hindu Law, and con- 
fer full ownership to women, based on the 
constitutional concept of equality. Tt- does 
not seek to interfere with the disposing capa- 
city of a Hindu husband, either by. will, or 
otherwise. 
ae ay T a T fa E 

In the result, ^ dnderstood, -the a in 
Karmi's: ‘case and. the rile'in -T ulsamma's 
case", operate "in different spheres, : The 
Supreme ` Court did not either mix up thé 
‘situations or day down, a single rule appli- 
cable to both casés ^ i: 


The next. aspect in Sri Mahaliamman Tem- , 
ple’s case, is the right of the dau ghter-in-law, 
Vi j jayammal: 


(i) If the €— held. by -Arumugam -was 
self-acquired, his son Manickam or Vijayam- - 
mal. could not. have any pre-existing right 
attached to that property. `The grant of life- - 
estate to Vijayammal will not- get enlarged. 


(ii); Tf. that’ property was ancestral or “oiy 
acquired, the widow, Vijayammal. had a right 
“fo maintenance, and, á -equitable charge" over 
“the | share” óf-her deceased husband: in , ‘the 
estate. She gets. the ‘full’ benefit of thé rule 
in Tulasainma’s. case™. 
opined that -the “question, whether the property 
.[Was-self-acquired or ancestral, was immaterial. 


To sum up, it is most humbly. submitted ‘that 
‘the decision ‘in: -Sri- Mathahamman Tempie 
may have to be reconsidéred 
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1 rag SCD, 274; AL L R 1971 
tr, (97 à S.C, C, 63: ALR.: 1977 
S. 
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But: their Lordships ' - 
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BOOK REVIEW. - E P Ue wecye 


A CONSTITUTION ; WHAT. IT IS AND WHAT- IT 
siGNIFIES by P. Jaganmohan Reddy, ` (Publi- 
shed by Andhra ery Press, wae : 
Price not - stated. ) Eu. 


The book under review is the reproduction of 


a lecture delivered by Mr. Justice Jagan- 
mohan Reddy under the auspices of the 
Andhra University as its Prof. S. Venkata- 
raman Endowment lecture. The endowment 
represents the “grateful homage" of the old 
students of the professor. The book under 
review bears the impact of Justice Reddy's 
varied experience and deep and unpretentious 
learning. `. 


-— 


The book davis: -with a yery useful and suc- 
cincf ‘survey of the. written Constitutions of 
several countries which have them. 'A Cons- 
titution, the author says, “is a collection of 
principles” according to: which the powers of 


the Government, the rights of the people, and’ - 


the relations between the. two are adjüsted. 
The objects. of a Constitution, the author 
‘points out, are.to limit the arbitraty action 
of the- Government, to guarantee the rights of 
tlie "governed, "and: to define the operation of 
the sovereign. power. > ‘A Constitution is thus 
clearly a limitation . on-the' exercise of the 
executive and legislative power. 'A Cons 
titution giving absolute power or freedom to 
those that govern would be a. contradiction in 
terms. : 


Written C onstitutions came into vogue in the 
18th century and the pride, of place. goes tó the 
Constitution of the United States. The basic 
concepts. that influenced. the. framers of. the 
Constitutions have been derived from Mills 
ethics, Herbert. Spencer's theory of economic 
liberty, "Kant's equality, - and Marx's revoiu- 
tionary E These are briefly - touched 
upon. 3 : i 


The- author examines the theory of socialism 
which speaks of individuals. rights and the 


} - 
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Obligation of the State. to maintain. equality 


in the sense of ensuring- equal opportunities 
for all.. Reference is. made to the Magna 
Carta. of 1215 which. represents’ a Jandmark 
in the opposition to absolute powers of Gov- 
ernment. The Constitution of the’ United 
States is noticed in this context. It may be 
of interest to the reader to know that there 
is provision’ in that Consttution to suspend 
the writ of habeas corpus in an emergency. 
The relevance of this lies in what 
from the author when he takes up the Indian 
Emergency ánd the decision of the Supreme 
Court in the Habeas Corpus case. 


Even in.a' monarchy where there is no 
written Constitution, as in Britain, there are 
of equality 
and freedom available to the subject as stated 
by A. L. Goodheart 


e the present book. 


-— 


On one side- of the spectrum are countries 


like U.S.A. whose’ Constitution has under- 
gone comparatively. few changes, and on the 
other is France which was making a fine 


art of. constitution-making. 


desiring. to have the latest. copy of the French 
Constitution “was told’ in a book shop that it 
does not “sell periodic literature.” See 
page 36. Here is a lesson for us too. Ger- 


many made fewer such attempts and the orie 


now in.force was enacted in 1949. One 
feature of this Constitutionis that there is a 
prohibition from’ amending the constitution so 
as to alter its basic structure. See page 38. 
The British Dominions and-Colonies have 
their Written democratic’ consttiutions. A 
commion -feature of all them is that they 
nne an pm judiciary. ^ l 


3^7 


The dont countries haye writtén cons-. 


titutions. "The Constitution of the U.S.S.R. 
contained à provision to the effect that he 
who. does not work shall not eat. 


Y 


follows - 


in his English Law. 
and the Moral Law referred to at page 29. 


The frequent- 
changes- led to a situation when a person. 


- 


This piovi-" 


- to suffer. 


14 


A 


sion was deleted in 1977. Impressive are 


the rights set out at page 43' as being available | 


to a Russian citizen. But as shown by tlie 
case of the harmful scientific theories not 
being allowed to be questioned, Russia had 
The instance of Lysenko cited at 


. page 48 demonstrates the cnosequences. `The 


I 
~ 


theory of Lysenko was that plants had cer- 
tain inherited characteristics. Prof. J. B. S. 
Haldane who found it difficult to accept this 
theory could not challenge it.- The result 
was his dissociation from the . Communist 
party and his migration to India. The 


other countries like East Germany, Poland. 


etc., have similar constitutions in which the 
State is supreme. 


ruling party i.e., communist party: " 


The. third-world countries have Constitutions 
and their main featurés have been analysed by 


- Louis ‘Henkin and there is a quotation from: 


his book at page 52-53. Some of them, 
which had constitutions, had to yield to mili- 
tary dictatorships as in Pakistan, Bangladesh 
and Burma nearer home and some of the 
African and other countries. elsewhere. 
Columbia which had a provision for declara- 
tion of emergency has been out of it only 
for two out of 35 years. "A | 


The provisions in the Indian Constitution as 
far as they relate to the imposition of Emer- 
gency is considered at page 56. The author 
appears to be of the opinion that that these 
powers,.which were considered to be neces- 
sary, by the alien rulers and under which the 


- constitution-makers themselves suffered, could 
, have been left out. 


_ The Golaknath: case, 
'A.I.R. 1967 S.C. 1643, the Bank Nattonali- 
sation case, A.I.R. 1970 S.'C. 564, and the 
Privy Purse case, A.I.R. 1978 S.C. 530, 
care then considefed.. They gave rise 1o 
constitutional amendments on the plea ‘that 
they blocked the enactment of social welfare 
measures, (page 57). The author feels that 
this was only a lame excuse. - 


In Keshavananda’s case, A.I.R. 1973 S.C. 


1461, the validity of these amendments came 
in for challenge. It was held that Parlia- 
ment had no power to alter the ‘basic structure 
of the ‘Constitution. The sequel was' the 
Supersession of three ‘Judges who did not 
"accept the official viewpoint. The imposi- 


THE WADRAS LAW JOURNAL és 


The State is in effect the 


[1984 .- 


tion of the emergency following the Allaha- , 
bad verdict against the validity of the Prime 
Ministers election is then adverted to at 
pages 59-60. The impact of the emergency 
restrictions on the guaranteed freedoms came 
in for debate-in the Habeas Corpus case; 
‘A. I. R. 1976 S.C. 1207. ‘The -majority 
held in effect that the interned citizen had no 
rights to question.his detention and that the.. 
conscience of the Court ‘itself stood suspend- °° 
ed along with: -the suspended rights. See 
page 61. Khanna, J., dissented from this 


view and was superseded when his turn for 


Chief Justiceship arose soon thereafter. 


Thé author.deals with the abortive attempt 
to get Keshavanada's case reconsidered and 
expresses himself frankly against the criticism 
that it is the decisions of the Supreme Court 
which.stand in the way of the implementation 


of welfare schemes. The lack is attributed 


by him to other political and administrative 
deficiénces. (Page 67). . : 


There is a discussion of the relative merits 
of the Presidential form of Government briefly 
and the author is of the view that even that 
form of Government carries its own fetters 
and cites the American «experience. 


The problem of defections of ‘the legislators ` 
elected on one party ticket to another is 
gone into. It is opined’ that if the matten 
were to be brought before the Court, it couid 
lead to the unseating and. disqualifying of 
the legislator, even under the present law. . 
So far it has not been explored by any politi- : 
cal activist. - The trend of encouragement 
received’ by public interest litigation, which is 
commended by the author, is.likely to lay the 
problem before the Court ere long, if only 
there is an awareness of the public on this 
point. The apathy of the electorate to^ such : 
problems and the electorate being swayed by 
personalities and a sort of hero-worship is 
traced to the majority being illiterate and 
Article 45 remaining as yet a distant dream.’ 
The author goes into the frequent amend- 
ments to the Constitution of India as if it is 
a measure like the Rent Control Act. 


The decision of the Supreme ‘Court in Maneka 
Gandhi case, A.I.R. 1978 S.C. 597;.comes 
for favourable notice. Tt was held therein 
that the expression "law" in "procedure 
according to law" does not mean statute law 


1j 


and that that the restrictions on fundamental 
rights would have to satisfy the test of Arti- 
cle 14. .On the public interest litigations 
which are mostly initiated by letters addressed 
to individual Judges of the Supreme Court, 
his suggestion is that that such letters should 
go through the-registry and should be posted 
"at the instance of the ‘Chief Justice before 
appropriate Benches. Else the litigant will be 
in a position to choose his Judge which no 
member of the public has a right to do. 


The majority decision in the Judges case, 
'A.I.R. 1982 S.C. 148, that the -executive 
has power to override the ‘Chief Justice 
of India in matters , relating to appoint- 
ment of Judges, is criticised. Reference has 
been made to the correspondence between the 


then Chief Minister of Madras and Sardar) - 


Patel on the validity of the Chief Justice of 
India returning the name proposed by the 
Chief Justice of Madras and approved by the 
State Government for “appointment to the 
High Court and to another name being pro- 
posed by the Chief Justice of India on his 
own.) Sardar Patel defended the action ‘of 
_ the Chief Justice of ‘India and ‘pointed out 
that if the Chief Justice of India was expected 
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to approve every proposal then it would be 
point less. for him to be consulted and that the 
constitution would not have provided for any 
Such empty formality. It is gratifying to note 
how a seasoned administrator looked, at the 
problem. : The author asks for tolerance cf 
dissent in the same way as it iS accommodated 
in domestic life. 


The theme of the book as summed up by the 
author is that democracy could succeed only 
in. proportion to the abiding faith of the 
people in freedom and liberty, in their cherish- 


ed rights and social values, in the keenness 


of their anxiety to establish a welfare State and 
in their freedom to choose as' leaders. men 
and women of character, integrity and rea- 
sonable competence.. 


The book is a primer of constitutional philoso- 
phy. Tt would be useful and profitable 


reading for the student of law at any level, 


for the administrator and for the politician. 
We owe a deep debt of gratitude to the 
author and the ‘Andhra University for this 
thought-provoking book. 


w 


V. Setüraman, 
(Retired Judge, High Court.) 


“16 THE MADRAS 


EXECUTION PETITION AND 
NOTICE TO EX-PARTE RESPON- 
DENTS 


By 
M. SRINIVASAN, B.A., 
Vellore, N. A.. District. 


Under Order 21 of the Civil Procedure ‘Code, 
the decree-holder is provided with different 
modes by which he can execute the decree 
obtained against the judgment-debtor. Order: 
21, rule 22 mentions the manner in which 
notice should be sent when an applica- 
tion for execution is made. Since about 
two years, it has become the uniform prac- 
tice of the Subordinate Courts to direct the 
petitioner|decree holder|plaintiff to take out 
notice of the execution petition to such of 
the defendants|respondents who have been set 
ex-parte -by the trial Court, either at the time 
of the first hearing of the suit or at a later 
time, when the defendant|respondent absents 
himself after filing the written statement. 
The reason assigned by the Courts for this 
procedure is that there is a circular issued by 
the High Court to thè effect that notice shall 
be taken before the decree is executed. ` 


B.L., Advocate, 


The insistence of taking notice as a. rule and 
procedure, in my opinion will cause great 
hardship to the petitioner in the Execution 
Petition. It will only help to procrastinate 
the proceedings. As a matter of fact, the 
Civil Procedure 'Code and the rules framed 
thereunder prescribe the mode of taking of 
notice only to the contesting respondent |res- 
pondents in an Execution Petition wiz.,,Order 
21, rule 22, Order 21, rule 34 (1), Order 21, 
rule 37 (1) and’ Order 21, rule 66. The 
serving of notice under the above provisions 
is mandatory. But there is no rule or provi- 
„Sion in the ‘Civil Procedure Code, which 
directs the taking out of the notice in other 
respects. The reason for the same is obvious. 
The defendant can always fall back on the 
provisions of Order 9, Civil Procedure Code, 
if he has been set ex-parte in the suit at any 
stage, or even if a decree has been passed 
2x-parte. In case, the defendant does not take 
advantage of the provision it obviously means 
that he has no interest in contesting the suit 
and that he has no objection to a decree be- 
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ing passed. Further the defendant can also 
take advantage of section 5 of the Limita- 
tion Act, if he files a petition to set aside the 
ex-parte decree beyond the time prescribed 
under the Civil: Procedure Code. 


It is an admitted fact that the practising 
Advocates are’ not informed of any circular 
and the contents of the same passed by the 
High Courts. Even if there were to be such 
an order or circulars, the question is whethen 
they can override the provisions of the manda- 
tory provisions- of the Civil Procedure Code. 


f 


E 


The effect of the new practice and procedure 
adopted by the Subordinate Courts as per the 
Madras: High Court circular in the mode of 
service of notice in execution petitions is 
bound to. cause problems and difficulties for 
the petitioners|decree-holders. ‘After the pen- 
dency of litigation in the trial Court for a 
long time the plaintiff obtains the decree. It 
is common knowledge and experience’ that 
there are caSes which have been pending for 
two or three decades. In most of the cases. 
the decree-holders are not alive to enjoy the 
fruits of the decrees obtained by them, and, 
their legal representatives who step into their 
shoes are driven to face the procedural techni- 
calities before seeing the colour of the coin. 
If notices were to be taken out to the defen- 
dant who has deliberately remained ex-parte, 
there is every likelihood of his filing a peti- 
tion to have the decree set aside on all sorts 
of frivolous. grounds. The result is the 
commencement of fresh litigations which in the 
usual chequred career they are bound to en- 
joy adorning the shelves of the Courts for a 
period of not less than a decade or more. 
The' plaintiff cannot have the benefit of the 
fruits of the decree obtained by him and these | 
can be no finality to the proceedings. 


It is sad that while the High Court and 
Supreme Court are keen on disposal of cases. 
expeditiously, the present enforcement of the. 
High Court circular with regard to the ser- 
vice of notice even on ex-parte judgment- 
debtors (defendants in the suit) would only 
impede the progress and help to increase the 
backlog of undisposed cases. 
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„À CRITICAL NOTE ON SYNDICATE 
BANK v: MRS.. N. C. KALYANI 


RAGHAVAN AND OTHERS, (1983) 2- 


M. L. J. 2. 
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In - this article, my discussion centres. 
round the 3rd category mentioned above 
(č. e.) awarding of interest prior to the insti- 
tution of suit, where. statutory provisions 


' provide for awarding of interest. This dis- 


By 


| m 
. S. MBENAKSHISUNDARAM, Advocate, 
Palayamkottai. | 


A 


Awarding of interest .under section 34 of 
Civil Procedure Code, is a discretionary 
power vested in the Civil Court. The scope 
of this section revolves round awarding of 
interest much after the institution of the suit. 


But at the same time the- power to award. 


interest, prior to the institution of suit 
is not curbed or taken away from the: scope 
of section 34. , oo 


Awarding of interest after the institution 
of the suit is entirely in the discretion of the 
Court.—This discretionary power is not 
excluded either by the fact that there is an 
agreement to paya certain rate of interest 
till realisation or that there is no Contract 
to pay any interest or that the plaintiff does 
not claim any interest. This diseretion of the 
. Court should be exercised on sound judicial 
principles. l 


N 


_ The awarding of interest prior to suit is a 
matter of substantive lawt. The awarding of 
interest prior to the institution of the suit 
arises in any one of the following categories : 


(i) Agreement, express or implied between 
the parties; a 
(jf) Mercantile Usage ; 


1 


(iij) Statutory provisions ; 


'(iv) In 


some. cases where damages are 
claimed. i 





i. Bengal Nagpur Rly: Co., Ltd., v. Ruttanji 
Ramji, (1938) 1 M. L -J. 640: 65 T. A. 66: 
47 L. W. 281 : A. I. R. 1938 P. C. 67 (70); 
Veningen v. Dhunna Lail, (1881) I. L. R. 5 
Mad. 108. E l v 


* 
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cussion has arisen in view of the judgment 


rendered by our High Court in- Syndicate 
Bank vw. Mrs. N. C.-Kalyani Raghavan and 
others*, ; T 


M 


i 


Mr. Justice Swamikkannu in Syndicate Bank 
v. Mrs. N. C. ‘Kalyani Raghavan and. 
others?, has given a verdict that the 
plaintif Bank is not entitled to any 


amount from the defendants (executant of 


the promissory note) by way of interest from 


-tbe date óf **document", till the institution 


of suit. The document isa promissory note 
executed by the defendant in favour of the 
plaintiff for Rs. 85,000; dated 10th October, 
1973. There isa blank space exhibiting in 
the column intended for the rate of interest 
in the promissory-note. The Bank has issued - 
notices demanding the payments of money 
on 12th October, 1978 and 5th July, 1979. 
These. documents’ have been marked as 
Exhibits P-4 and P-8 respectively. The reasons 
given by the learned Judge for not -awarding 


any interest prior to the date of the institu- |` 


tion of the suit is, there is no agreement 
regarding rate of payment of interest. This 
reasoning of the learned Judge requires 
reconsideration in view of the earlier judg- ' 
ment by our High Court in Best and another 
v. Haji Muhammed Sait and others? and by 
the Supreme -Court in -Vithal Dass v. Rup 
‘Chand and others*. 


When the right to claim interest prior to 


^ the date of the institution of suit is vested by 
. Statute on the claimant, there need not be an 


agreement. Even if there is no agreement 
by virtue of the statutory power conferred on 
the claimant, He is entitled to claim interest. 





2. (1983) 2 M. L.J. 


2 us 
3. (.900) 1. L. R. 23 Mad. 18. | 
4. (1967) 2 S. C. J. 1967 


681: A. L. R. 
S. C. 188. : 
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Examples:—By virtue of section 16 (2) of Sale 


` of Goods.Act, an unpaid seller is entitled to 
interest from the date of the tender of goods 


or- from the date on which price is payable. 


2. The beneficiary under section 23 of Indian 
Trusts Act is entitled to recover interest from 
the írustee where the breach consists in 
failure to invest trust property and to 
accumulate the interest or dividends thereon 
and also in certain other cases mentioned in 
that section. | ' 


.3. Similarly even if there is no agreement 
to pay any interest, under section 80 of the 

. Negotiable Instruments Act, the creditor can 

: claim interest on the principal from the date 
on which the sum borrowed, ought to have 
been paid, 


As mentioned in the 3rd example above, in 
the case of a negotiable- instrument, the 
payee is entitled to claim interest at 6 per 
cent per annum from the date at which the 
amount ought to .have been paid. In 
Syndicate Bank v, Mrs. N. C. Kalyani 
Raghavan and others?, the document involved 
isa promissory note, (i.e.) a negotiable 
instrument. Section 80 of Negotiable 
‘ Instruments Act, readsas follows: — ^ 


When no rate of interest is specified in 
the instrument, interest on the amount 
due thereon shall, notwithstanding any 
agreement relating to interest between any 
,' part:es to the instrument, be calculated at the 
~ rate of six per cent. per annum from the date 
at which is the same ought to have been paid 
by the party charged, until tender or 
realization of the amount due thereon, or 
until such date after the institution of a suit 
to recover such amount as the Court directs. 
The explanation following the above provi- 


‘sions, is not necessary for the purpose. of 


this article. Hence, it is left out. - 


The provision of section 80, enumerate 
that ina case where no rate of interest is 
specified in the negotiable instrument, 
interest on the principal should be calculated 
at the rate of six per cent. per annum from 
the date at which the same 
been paid. In a case where no rate of interest 





5. (1983) 2M. L.J. 2. 


—— 


ought to have ^ 


bs 
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is mentioned in a promissory note, section 83 
of the Negotiable Instruments Act, empowers 
the payee to claim interest at 6 per cent. per 
annum. Butthereare two different views 
from which date the interest is to be calcu- 
lated. Our Madras High Court in Best and 
another v. Haji Mohammed Sait and another*, 
Nunna Gopalan v. Vuppuluri Lakshiminara- 
simma”, has held in-the case of a promissory 
note which is payable on demand it falls due 
immediately on the demand being made. It 
has heen held in Best and another v. Haji 
Mohammed Sait and another, that section 80 
governs, alike, the case in which interest, 
but rio rate of interest is mentioned in the 
instrument, and that in which interest is not. 
mentioned and that in the case of a note 
payable on demand, the date of demand, and 
not that of making the note, is the date from 
which interest must be faken to run. So, 
interest can be calculated from the date of 
demand. The date of demand may be even 
prior to the filing of the svit, But other 
High Courts except Calcutta High Court are 
of the view in the case of a promissory the 
note payable on demand, theamount ought to 
have been paid on the date of instrument itself, 
Ganput v. Sopana® ; Nath Sah v. Lala Durga 
Sah’. The above discussion clearly shows 
that all High Courts recognise that section 
90 of the Negotiable Instruments Act 


empowers the payee to claim interest even 


prior to the institution of suit. The only 
difference between the Madras High Court 
and other High Courts is astofrom which 
date the interest is to be calculated. 


Now coming to the case reported in 
Syndicate Bank v. Mrs. Kalyani Raghavan 
and others!?, the suit document s was promis- 
sory pote, dated 10th October, 1973. No 
rate of interest had _been mentioned inthe 
document. The Ist demand had been made . 
by a suit notice, dated 12th October, 1978. 
There the statutory provision, section 80 
of the Negotiable Instruments Act. entitles 
the plaintiff to claim interest at 6 per cent. 


- - — 





6." (1900) I: L. R. 23 Mad. 18. 

7. 51 L. W. 69.:(1940) M. W.N. 52: 
I. L. R. (1940) Mad. 382:191 I. C.40: 
A. 1. R. 1940 Mad. 631. 

. 8. (1928) I. L. R. 52 Bom. 88. 

9; (1936) I.L. R. 58 All. 382. 

10. (1983)2 M.L. J. 2. 
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pet annum from the date of the demand (i.e.) 
even prior to the institution of suit. As 
already put forth, in the ease of a note 
payable on demand the date of demand is, 
the date from which interest must be taken 
to run. Best and anothar v. Haji 
Mohamea Sait and another. The Supreme 
Court has given in Vithal Doss v. Rup Chand 
and others*?, the solution principles in award- 
ing interest prior to the institution of suit. 
*'There should either be agreement provid- 
ing for payment of interest at fixed rate or 
usage of trade having force of law contem- 
plating payment of such interest or a provi- 
sion of substantive law like, section 80 of 
Negotiable Instrument Act or section 23 of 
Trust Aet”. 


19 


The above view of the Supreme Court has 
beer reiterated in State of West. Bengal and 
another v. Apt Kumar Mukherjee, in the 
following words: ‘‘The ordinary rule that 
such intérest for the period prior to the suit 
IS not payable in the absence of a: specific 
Stipulation therefor does notapply whén the 
right is conferred by the statute”. | 


Tn the light of the' above three deci- 
sions, and section 80 of Negotiable Instru- 
ments Act, the reasoning given in Syndicate 
Bank v. Mrs. N. C. Kalyani Raghavan and 
ofhers'*, for not awarding any interest prior 
to the date of the institution of suit requires 
reconsideration. 





11. (1900) I. L. R. 23 Mad. 18. 

-12, (1967)2S$. C. J, 681: A. I. R.1967 
. C. 188, B 4 

13. A. I. R. 1977 Cal. 273. 

14. (1983) 2 M. L.J. 2. 
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MEANING GF  “RETRENCHMENT” 
by - 

T. S. KRISHNAMOORIHY, B. SC, B. L., 
P. G.'D. Advocate. . | ! 

a 

Loss of lien on appointment by abandon- 
ment of service or by overstayal of leave by 
a workman in contravention of standing 
orders applicable to his establishment has 
been held by the Supreme Court to be 
"retrenchment" within the meaning of se, 
tion 2 (o0) of the Industrial Disputes Act, 
1947 (I. D. Act) involving mandatory 
statutory obligations in Delhi Cloth 
and -General Mills | Ltd. v. Shambu 
Nath Mukherjit, and Robert D. Souza v. 
Executive Engineer*. It is respectfully 
submitted that these decisions, which are 
considered in this article. are not in 
consonance with the principles of statutory 
construction, notions. of commonsense and 
the ordinary meaning of the word *'termina- 
tion” occurring in the definition of “‘retrench- 
ment" in section 2 (oo) of the Industrial 
Disputes Act. In the latter case, a valiant 
attempt was made to maintain that the 
Supreme Court has deviated from the concept 
of **retrenchment" as laid down by the Con- 
stitution Bench of the Supreme' Court in 
Hariprasad Shukla’s case*. from that it held 
by lesser benches in State Bank of India v. 
Sundara Money*, Hindustan Steel Ltd v. 


Labour Court?, Santosh Gupte v. State Bank 


of Patiala’ | and Mohanlal v. .Bharat 
Electronics Ltd.", that “retrenchment” with- 
in the meaning of the Industrial Disputes 
Act now *'covers every kind of termination 
except those not expressly included in section 


1. (1977) 4 S. C. C. 415: (1978) 1 
S. C. R. 59i : A. I. R. 1978S. C. 8. 
- 2. (1982) 1 S. C. C. 645 : (1982) 2S. C, J. 
29: A. 1. R. 1982. S. C. 854. 

3. 1957 S. C. J. 83: 1957 S. GOR. 
121 : A. I. R. 1957 S. C. 121. 


4. (1976) 1 S. C. C. 822 : (1976) 3 S.C.R. 
160 : A. I. R. 1976 S. C. 1111. uS 
5. (1976) 4S. C. C. 222:A.1. R. 1977 
S.C 3L. à 
6.' (1980) 3 S.. C. C. 340 : 1980 Lab. 
1. C. 687 : A. I'R. 1980 S. C. 1219. 
7. (1981) Lab: I C. 806:(1981)3 S. C. C. 
225 : A. I. R. 1981 S; C. 1253. 
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25-F or not expressly provided for by other 
provisions of the Act such as 25-FF and 
25-FFF." We are, for purposes of this 
article, taking this legal position as settled: 
even if the dictum of the Supreme Court that ` 
this meaning of retrenchment is in accord — 
with that laid down in Hariprasad Shukla’s 
case, above referred to may be doubted by 
legal jurists. 


Therefore, taking retrenchment as *'termina- ' 

tion for any reason  wbatsoever," the 
question is Whether it would be termination 
of service by the employer if the workman 
abandons or deserts his employment. The 
key word is *''termination." This much is 
recognised when Justice Krishna Iyer in 
Sundara Money’s case®, says : 


* "Termination....for any reason what- 
soever' are the key words....Verbal apparel 
apart, the substance is decisive." Having 
laid. down thus, the Supreme Court went 
on to ciothe that simple word ‘“‘termina- 
tion" with its own interpretative apparel 
and ascribe to it a substance tbat does 
violence to that word and is difficult to 
accept as: having been intended to have 
sucha meaning by the legislators. The 
Short Oxford English Dictionary defines 
“terminates” as “bound”, *limit", ‘““bring 
to end." The same dictionary says, under 
“termination”, “put a termination to, 
bring to a termination, make an end of." 


The foregoing would make it abundantly 
clear that some positive step or overt act on 
the part of the employer isa sine qua nom 
before a workman's employment could be 
said to be terminated by his employer. An 
employment is not simply terminated. It is 
terminated by some body or agency. . The 
Court, however, says that 
** termination? embraces not merely the act 
of termination by the employer, but the fact 
of termination howsoever produced," to 
quote again Justice Krishna Iyer in Sundara 
Money’s case’. 


t must be noted that the case of desertion 
or abandonment of employment by a work- : 


man has peculiar features. It requires no 


8. (1976) 1 S. C. C. 822 : (1976) 3 S.C.R. 
160 : A. I. R. 1976 S. C. 1111. 
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volition on the part of the employer; only ou -tezms thereof. Where one 'such term like 
. the part of the workman. It is an unilateral Model Standing Order 9 (3) referred to 
act of the workman requiring no decision of above says that in. such circumstances a 
and leaving no option to the employer. Now, workman loses his lien on employment, he is 
normally in establishments, Standing Orders bound by the implications thereof and there 
provide for such cases by specifying that in can be no ''termination". In this connec- 
the event of the workman remaining absent tion, it must be noted that generally the 
for more than a particular number of days ` Standing Order such as that mentioned above 
‘he shall lose his lien on his appointment, does not figure -asan actof misconduct 
unless satisfactorily explained. Standing’ warranting an enquiry but automatically 
Order 9 (3) of the Model Standing Orders in entails the consequences mentioned in the 
, Schedule I to the Rules under, the Industrial ‘said Standing Order. The import of the . 
Employment Standing Orders Act, 1946 judgments of the Supreme Court in Delhi 
(the Standing Orders Act) provides: .Cloth. Mills case’, and Robert D..Sonza‘s 
“If the workman remains absent beyond | case!*, would appear to run counter to the 
the period of leave originally granted above legal principle when it holds that how- 
or subsequently extended,. he shall lose soever an employment ends it is” termination 
his lien,-on his appointment: unless he esif the Standing Orders are unilateral 
(a) returns within 8 days of the expiry. of the -directives imposed by the employer on the 
leave and- (b) explains to the satisfaction of workmen. The Supreme Court. in Sundara 
the employer.... his inability to return before Money’s easels observes: ‘*......we hold 
the expiry of the leave". Model Standing -thatthe transitive and - intransitive sensed 
Order No. 7 in Schedule I to the Tamil Nadu (of termination) are covered inthe current 
Industrial Employment Standing Orders context. . Moreover, an employer terminates 
Rules, 1947 says that the workman shall be employment not merely by passing an order 
‘deemed to have left the employment in such asthe service runs. He can doso by writ- 
circumstances, EMEN inz a composite order, one giving employ- 
J : ment and the other ending it." This passage 
It is agreed that such Standing Orders arein was quoted by the Kerala High Court, in 
the nature of a binding contract between the Ramachandran v. Labour Court!*; to hold 
employer and the workmen whether they are . that automatic termination of - service with 
entered into by act of parties and certified loss of lien on overstaying leave as provided . 
under section 4 of the Standing Orders Act by the relevant s Standing Order would 
or they are imposed by statute as is the case amount to *'retrenchment. 
with the Model Standing Orders, . which l 


apply in the absence of certified Standing Moreover, the Supreme Court, in addition, 


Orders. It has been held to be so in 
several decisions including Bagalkot Cement 
. Co. v. R.K. Pathan?, and Workmen v. Fire- 
stone Tyre and Rubber Company of India (P.) 
Ltd . It, therefore, follows thatthe 
parties to the Standing Orders . have mutual 
duties and obligations and suffer correspon- 
ding consequences. Once it is understood 
that Standing Orders are not in the nature of 
commands handed down by a kind of quasi- 
sovereign authority to. -be . obeyed. by its 
subjects, but a full-fledged legal contract, i, 
follows that the parties are’ governed by.th, 


MM Urs e, 
r 


9. (1963) 2S. C:J. 355: A. I.R. 1963 
S. C. 439 l 


10.. (1973) 1 S.C C.. 813 :, (1973) 3 
S. C. R. 587 : A. I. R..1973 S. C. 1227. 
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seems to regard the tenuous circumstance of 
the employer striking off the name of the 
absentee workman as performing an overt 
act of terminating the services of the work- 
man though this is not specifically stated. 
If, however, the employer abstains from this 
symbolic act and merely intends that the | 
consequences of the relevant Standing Order 





11; (1977)4 S.C. C. 415 : (1978) 1 S.C.R. 
591 : A. I. R. 1978 S. C. 8. 

12..1982 Lab. I. C. $11 :(1982) 1 
$. C. C. 645 : (1982) 2 S. C. J. 29: A. L R. 
1982 S. C. 854. . | 

13. (1976)1 S. €. C. 822: (1976) 3 

. €, R. 160 : A. I. R. 1976 S. C. 1111. 
i^ (1982) 61 F. J. R. 10:1982 K.L.T. 
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shail fow without doing anything more 
. whether it would be termination is not 
- specifically answered by the Supreme Court 
in either of the decisions under consi- 
deration. But presumably it would not be 
termination. by the employer unless the 
reasoning of the Supreme Court is carried 
to its logical extreme. It should be noted 
that in the two cases cited there was 


either communication from the management. 


_informing the work man of the termination 
" of his services on. the ground of his 
losing his lien on appointment or. the 
management performed the act of striking 
off the name of the delinquent workman from 
the muster roll. It is respectfully submitted 
that the Supreme Court ought not to have 
held the concept of ' ‘‘retrenchment”’ to 
“include abandonment of service by overstayal 
of leave or other causes simply because the 
word “terminated was misguidedly used. by 
the management or it performed a needless 
act. 


When statutory words are interpreted by 
‘Courts, such interpretation should be intel- 
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it 
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ligible, natural, in &ccord with legislative 
intent and pragmatic. When the anomalies 
like the impracticability of complying with 
the statutory - duties imposed - by the 
Industrial Disputes Act like the payment. If 
wages and compensation to the absentee 
workman, the “last come, first go” rule, 
preference to retrenched workman in case of 
re-employment^etc.; that would follow if 
the construction of “retrenchment” is to be 
understood to include abandonment of 
employment also were pointed out-in Robert 
D. Souza's caset‘ they were brushed aside 
as of no relevance or significance. 


Itissincerely felt that the Supreme Cour 
has unduly stretched ‘the concept of 
“retrenchment” to include abandonment of 
and loss of lien on appointment by workmen ` 
and has given it am unnatural connotation 
been avoided. if tbe- 
Supreme Court had, interpreted the word - 
"termination" in its natural setting, context ` 
and meanirgand not approached tbe task 
ina crusading spirit to aid the “weak” as 
against the mighty and rescue the “dwarf”. 


. from the **Golieth."' 


5 
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15. (1982) 2 S. C. J. 29 : 1983 Lab. 2. € 
$11: A. I. R. 1982 S. C. 854, 
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OUR NEW . CHIER JUSTICE. l lucrative:ipractice ‘Acquiring familiarity with 
l the several> ‘branches of law. He was 
We extend a cordial welcome and Lotes oun - Standing Counsel fof. the Income-tax. Depart- 
respectful felicitations to Sti M. N, Chandur- | Ment at’ Nagpur. He was Vice-Chairman, 
kar, CJ., on his assumption of the ‘office of Maharashtra Bar Council till elevation to the 
Chief Justice of our High Court. | 
"E , some time. He was for a period a Lecturer 

in the - University College: of Law, Nagpur. 


EN 


s Within the last eight. years there have beep- He Was also the Chief Editor of the Maha- 
five Chief Justices in succession in our High 


rashtra Law Journal.- "He was made a Judge 
of the High ‘Court on 28th October, 1967 and 
became a permanent Judge from 7th August, 
1968. He sat as a ‘Judge at the Nagpur 
Bench till June, 1975, after which he shifted 
to Bombay. He became acting Chief Justice 

« of the Bombay High Court from Sth March, 
1983, and was made permanent from 2nd 
February, 1984. He is well versed in Sans- 
krit and tennis is his favourite game. 


Court. The last of them, Sri K. B. N. Singh, 
CJ., had often to be out of station on leave, 
so that he could hardly be expected to con- 
centrate effectively on problems relating to the 
judiciary and administration of justice. Sri 
K. B. N. Singh, CJ., had a satisfactory grasp ' 
of law and an anxiety to do justice if neces- ' 
sary, by getting over the technicalities of’ the 
law. He possessed an affable nature and! the : 
innate courtesy of a gentleman. He was 
popular with the members of the Bar and was Lord Devlin once observed: "The prestige 
fully alive to their ‘difficulties. There are, of the judiciary, their -reputation for' stark 
however, not many striking judgments ren- impartiality to be.kept up in appearance as 


' dered by him on intricate questions of law. well as in fact, i$ not at the disposal of the 


‘practice joining the District Bar. 


„the Bar was rapid 


f 


Government; it is an asset which belongs to 
' the whole nation”.. It has also been remarked 
The new Chief Justice, Chandürkar, OF., hails ' that semantic luxuries are out of place in the 
from a family of lawyers and comes to us interpretation of “bread and butter statutes” 
with a high reputation as a legal luminary. and welfare statutes must necessarily receive 
Born on 14th March, 1926, he is just 58 years a broad and liberal interpretation. In view 
of age. He took his M.A. Degree in Econo- of his long experience as a Judge, much will 
mics and for a brief spell was on the staff be expected from the new Chief Justice by the’ 
of the National College, Nagpur, and later,. Bar as well as the litigant public in regard 
on ihe staff of the Hyslop College. In 1952 to the tone of' judicial administration and the 
he took the LL.B. Degree from the Univer- quality of justice rendered as well as in re- 


sity College: of Law, Nagpur, and started gard to expeditious - disposal of cases. The 


enrolment as advocate in 1954 he confined. his of cases has become . formidable requiring 


practice to the High Court. ' His progress at emergent treatment. It is true that arrears 


a, 


post of Assistant Government Pleader for. 


‘After problem. of arrears and delay-in the disposal . 


and soon he built up a are to some extent inevitable due to disparity ' 


f. 


n 


` 
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between institution and disposal, increased 
legislative output and increasing consciousness 
of their rights by the citizens, particularly the 
weaker sections and the broadening of locus 
Standi in ‘public If how- 
éver, steps -are taken to keep the High Court. 
functioning with the full sanctioned comple- 
ment of Judges and ad hoc Judges, if proce- 
dure ‘is simplified cutting at technicalities, and 
guide lines designed to 


interest litigation. 


check indiscriminate 
citation of case law are set, it may be that 


arrears could be graually reduced. The 
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judiciary must also not be treated as an arena 
for the exercise of political or other patronage. 
Apart from the problem of arrears, appoint- 
menis to the judiciary at all levels in a manner 
conducive to efficiency and quick disposal of 
cases call for attention. Likewise the need 
to make legal aid more purposive and less 


prone to misuse. The new Chief Justice will 
have a tenure of about four years and' we are 


sure that the impact of his personality will be 
felt in regard to all these matters. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 


Present :—A. P. Sen and E. S. Venkata- 


ramiah, JJ. l 
M. Karunanidhi 


v. , 
H. V. Hande and others 


ri 


e "Appellant 


Respondents, - 
R. Rangasami Petitioner 
v. ; l 
C. R. Rajappa and another 
i Respondents. 
A. Chinnadurai Petitioner 
v. 
V. Penumal Nainar and others 
Respondents. 
R. Periasamy Appellant 
v. ; ' 
T. P. K. Jayaraj and others l 
i Respondents. 
A. Chandrasekharan Appellant 
Us. P 
P. S. Manian and others 
Respondents. 


(A) Representation of the People Act 
(XLIII of 1951), section 117 (1)—Scope 
—Aadras High Court (Election Petiticns) 
Rules (1967), rules 8, 12—Election petition 
—Deposit of security for cost—Proper mode. 


The first part of sub-section (1) of section 


117 provides that at the time of presenting an 


election petition, the petitioner shall deposit 
in the High Court a sum of Rs. 2,000 as se- 
curity for the costs of the petition, and the 
second is that such deposit shall be made in 


the High Court in accordance with the rules . 


of the High Court. The requirement regarding, 


*C.A. No. 38 (N.C.E.)' of 1981; Spl.L. 
P. (Civil) Nos. 1580 and 5178 of 1981; C. 
A. No. 4216 (N.C.E.) of 1982 and C.A. 
No. 1170 of 1981. 

31st March, 1983. 


` .(SUPREME COURT) 


tion Petitions Rules. 
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the making of a security deposit of Rs, 2,000 | 
in the High Court is mandatory, the 
non-compliance of which must entail dismissal 
in linine of the election petition under sub- 
section (1) of section 86 of the Act. But the 
requirement of its deposit in the High Court 
in accordance with the rules of the High Court 
is clearly directory. [Para. 19.) 


A literal and mechanical interpretation of rule 
8 would lead to manifest absurdity. Inasmuch 
as rule 8 does not lay down the procedure 
regulating the manner of deposit of cash, the 
matter falls to be governed by rule 2 of Order 
31 of the Madras High Court (Original Side) 
Rules, 1956, by reason of rule 12 of the Elec- 
Although Order 31, 
rule 2 does not in terms apply, still by virtue 
of rule 12 of the Election Petitions Rules, 
that is the procedure to be adopted for deposit 
of Rs. 2,000 in the High Court in cash, i.e., 
by crediting the amount on the strength of a 
pre-receipted challan prepared by the Accounts 
Department on the basis of a lodgment sche- 
dule. -That was the only procedure applica- 
ble and when the amount was so deposited 
with a pre-receipted challan issued by the’ 
Accounts Department to the credit of the 
Registrar of the High Court and the Reserve 
Bank :of India made the endorsement “Re- 
ceived in-Cash”, it must be regarded that the , 
payment was made in the High Court and the 
pre-receipted challan bearing the endorsement 
of the Reserve Bank of India must be treated 
as the receipt of the Registrar in terms of rule 
8, the Reserve Bank acting as an agent of the 
High Court. 2 [Para. 23.] 


(B) Representation of the People Act (XLIII 
of 1951), sections 81 (3), 83 (2), 86 (1), 
123 (6) — Election petition alleging corrupt. 
practice under section 123 (6)—Photograph 
of costly banner erected by respondent filed 
with election petition—Copy of such photo- 
graph, however, not furnished te respondent— 
Effect—Petition if liable to be dismissed.. 


In an election petition challenging the election 
of the respondent on the ground of commission 
of corrupt practice under section 123 (6), it 
was alleged that the respondent had failed to ^ 
disclose certain items of expenditure in the 
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statement of election expenses filed by him. ,S.C.J. 387; (1973) 2, S.O.C. 530: (1974) 
The allegation related to an expenditure of '1 S.C.R. 294: A.I.R. 1973 S. C. 2464; 
about Rs. 50,000 in erecting fancy banners Aeltemesh Rein v. Chandudal Chandrakar, 
throughout the constituency and it was alleged. (1981) 2 S.C.C. 689: (1981) 3 S. O. R. 
that a photograph of one such banner was filed 142: A.I.R: 1981 S.C. 1199; Ch. Subbarao 
along with the petition. Admittedly, though v. Member, Election Tribunal, Hyderabad; 
the petitioner had filed with.the election peti- ' (1964) 6° S.C.R. 23: A.I.R. 1964 S.C. 
tion a photograph of one such banner, a copy. 1027; Jagat Kishore Prasad Narayan Singh v. 
of the photograph was not annexed.to ihe: Rajendra Kumar Poddar, (1971) 1 S.C.J. 
copy of the petition furnished to the respon- 667: (1971) 1 S.C.R. 821: A.I.R. 1971 
dent. ij (S8. O. 342; Satya Narain v. Dhuja Ram, 
20. ue 7 .. (1974) 4,5.C, C. 237 ~ (1974) 3 S.'C. R. 20: 
Held, the photograph was an integral'part of A TR. 1074 SiC. 1185; Kamalam v. Dr. V.A 
the election petition and hence there was total. Syed Mohammad, (1978) 3 S.C.R. 446: 
non-compliance with the requirements of sub- (1978) 2 S. C. C. 659: (1978) 1 S.C. ]. 366: 
section (3) of section 81 of the Act by failure’ A I.R. 1978 S.C. 840; Sharif-ud-din v. 
to serve the respondent with'a copy of the ' Abdul Gani Lone, (1980) 1 S. C. C. 403: 
photograph along with the election petition. ` (1980) 2 S: C. T. 86: (1980) 1 S.C.R. 1177: 
Therefore the election petition must be dis- a I.R. 1980 S.C. 303. 
missed summarily under section 86 (1). 


[Paras. 41, 43.]. The Judgment of the Court was delivered by 
Ha ' Sen, J.—These appeals by special leave and 
E ; _ the connected special leave petitions from ihe 
Sahodra'ui Rai v. Ram Singh Aharw:v,. judgments and orders of the High Court of 
(1968) 2 S.C.J. 650:.(1968) 3. S,C:R. I3: Madras raise the same question and therefore 
À.I.R. 1968 S.C. 1079; N. P. Ponnuswami' ‘they are disposed of by this common judg- 
v. Returning Officer, Namakkal, 1952 $.C.J. ment. In Civil Appeal No. 38 (NCE) of 
100: (1952) 1 M:.L.J. 775: 1952: S. C-R., 1981, there is a further question involved.' 
218: A.I.R. 1952 S.C. 64; Wolverhampton . ! MN 
New Water Works Company v. Hawkesford,, 2. The facts are more or less similar in all 
(1859) 6 C.B. (N.S.) 336: 141 E.R. 486; these appeals, except that in Civil Appeal 
Jagan Nath v. Jaswant Singh; 1954 S.C.3:. No. 38 (NCE) of 1981 there are certain addi- 
257: (1954) 1 M.L.J. 480: 1954 S.C.R. ` tional facts. It will suffice for our purposes 
892: A.I.R. 1954 S.C. 210; State of U.P: -to set out the facts giving rise to that appeal. 
v. Manbodhan Lal Srivastava, 1958 S.C:]: =.. 0 s. 
150: (1958) M.L.J. (Crl.) 85; 1958 S.C.R., `3. At the last general election to the State 
533: A.I.R. 1957 S.C. 912; State of U.P.“ Legislative Assembly of Tamil Nadu from the 
v. Babu Ram Upadhya, (1961) 2 S. C. R.- ‘Anna Nagar Assembly ‘Constituency No. 8 
679: A.I.R. 1961 S.C. 751; Raza Buland’ held in May, 1980, the appellant, M. Karuna- 
Sugar Co., Ltd. v. Municipal Board,: Ram- ' nidhi, leader of the Dravida Munnetra Kazha- 
pur, (1965) 1 S.C.R. 970: A.I.R. 1965."gam Party, contested as a candidate of that 
S C. 895: Montreal Street Railway. Company party and secured 51290 votes. As against 
v. Normandin, (1917) A.C..170: A.I.R. this, the respondent Dr. H. V. Hande spon- 
1917 P.C. 142; K. Kamaraja Nadar v. sored as a candidate by the All India Anna 
Kunju Thevar, 1958 S.C.J. 680: (1958) 2 Dravida Munnetra Kazhagam secured 50591 
M.L.J. (S.C.) 52: (1958) 2 An. W. R.. votes. On Ast June, 1980, the appellant. 
(S.C.) 52: 1959 S.C.R: 583: A.I.R. 1958. M. Karunanidhi, was, consequently declared 
S.C. 687: Chandrika Prasad Tirupathi v. Siva elected by a margin of 699 votes. The last 
Prasad Chanpuria, 1959 S.C.J. 962: (1959) date for filing an election petition to challenge 
2 S.C.R. (Supp.) 527: A.I.R. 1959 S.C. his election was 16th July, 1980. On 14th 
827. Om Prabha Jain v. Gian Chand, 1959 July, 1980, the. respondent, Dr. H. V. Hande, 
S. C. J. 1030: (1959) 2 S.C.R. (Supp.) filed an election petition under section 81-read 
516: A.I.R. 1959 S.C. 837; Budhi Nath v. with section 100 of the Representation of the 
Manilal Jadav, (1961) 22 E.L.R..86; Charan People Act, 1951 (for the sake of  brevity 
Lal. Sahu v. Nandkishore Bhatt, (1974) .1 hereinafter referred to as ‘the Act’), challeng- 


Cases referred to:— 


_—_ 
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ing the election of the appellant ont L various 
grounds. The election petition was "dccom-: 
panied by a pre-receipted" challan prepared’ by 
the Accounts. Department of: the, High: Court 
on the basis of a lodgment schedule initialed 
by the Assistant Registrar- IT, .| High Cort, 
showing that.a sum .of. Rs. 2 000, had’, been 
credited on 11th July, 1980, to the, account of 
of the Registrar, High Court, : Madras, „in. the 
Reserve Bank of.India, Madras, as Security 
for costs along with the 7 lodgment PREO 
signed by the Assistant , Registrar.II.. 


í 


4. The respondent pleaded, inter alia; in, para- 
graph 18 of the petition, that thé appellant was 
guilty of corrupt practice under, sub- section 6 ) 
of section 123 of the, Act by. incurring ^ ‘or 
- authorising expenditure in contravention of 
section 77. It was alleged that he had failed 


to disclose certain items of expenditure in his. 


statement of election expenses, filed’ by him in 
connection with the eléction as detailed ‘in 
sub- -paragraphs ` (a). to (e) of paragraph 18 
of the petition. ; Thé allegati in: "para- 
graph 18 (b) related to an expenditure ` of 
about Rs. 50,000 in erecting fancy banners 
throughout the constituency and it was alleged 
that there were such fancy banners tabout 50 in 
. number, the cost of ‘each banner ‘being’. not 
fess than" Rs. 1,000. ` It- was averred in para- 
graph 18 (b) that a photograph’. of ‘one such 
banner was filed’ along 
Admittedly, though ‘the respondent had filed 
with the election petition a photograph of one 
such banner, a copy of the ‘photograph’: was 
not annexed to the copy of the parition furni- 
shed to the appelant: » "emu sta ch 
5. On 30th October; 1980: the-appellant filed 
his written statement." -He ‘pleaded, inter ‘alia, 
that the election petition was: Jiable! to be 
dismissed in limine under sub-section ( 1) of 
section 86 due to nori-compliarice with the 
requirements of sub-section ' (1) of'section 117 
of the Act read' with rule:8 of the Madras 
High Court (Election Petitions) Rules, 1967, 
for the reason that there was no deposit of 


Rs. 2,000 in cash in the High Court as: secu- ` 


tity for costs, and al$o for non-compliance 
with the requirements of- sub-section (3). of 
section 81 of the Act as the copy of- thé elec- 
tion petition served on the appellant was not 
accompanied by a copy of the photograph of 
the alleged fancy banner annexed to'the peti- 
tion, as alleged in: paragraph! I8: (5) of the 
petition. The appellánt accordingly ‘raised’ a 


with: the" petition. 


3 


preliminary objection as 46 the maintainabi- 
lity of the election DEO E 


6... The: "High Court, by its order dated Ist 
December, 1980, overruled both the- prelimi- 
nary objections. In regard to the objection 
based on sub-section (1) of section 117 of 
the Act read, with rule 8 of the Madras. High 
Court: (Election Petitions) Rules, 1967 (for 
short ‘thé Election Petitions Rules’), the High 
Court held.that a sum 'of Rs. 2,000 as secu- 


‘tity amount had been deposited by the res- 


pondent in the Reserve Bank of India to the 
credit of the Registrar, High Court, at the 
instance of the High Court, and in accordance 
with the procedure followed for.deposit of 
amounts in Court. . In reaching that cohclu- . 
sion, the High- Court relied upon the lodgment 

schedule ` presented” by K. Subramaniam; 
counsel for the 'respondent/ which had been 
prepared in the Registry by the Assistant Regis- 
trar IT, and: the challan iw triplicate prepared 


- by the Accounts Department of the High 


Court and'signed by the official referee specify- 
ing- the amount and the date within which it 
had to be deposited. It held that the require- 
ments of sub-section (1) of section 117 of the 
Act read with rule 8 of the Election Petitions 
Rules: for the making of.the deposit of 
Rs. 2,000 as sécurity for costs.'in, the High 
Court were mandatory but the ‘manner of 
making: ‘such. deposit: was directory and as the 
amount. of: Rs; 2,000 had, in fact, been deposit- 
ed to thé ‘credit ‘of the Registrar, High Court, 
within: the’ time allowed therefor, there was 
substantiai compliance with the requirements 
of sub-section (1) of section 117 of the Act. ' 
As repards the objection based on the non- 
supply ofna copy of the photograph of the 
fancy batinér adverted to in paragraph 18 (b). 
the High Court relying upon the decision of 
this | Court, in Sahodrabai Rai v. Ram Singh 
Aharwar*, held that the banner could not be 
treated. to be an integral part of the election 
petition but was -merely a piece of evidence 
as to the nature and, type of fancy banners 
erected ,."by ` the appellant and therefore 
failure to supply a copy of the photograph to 
the appellant did not amount to a breach of 
the. provisions contained in sub-section (3) of 
section 81 of the Act. These findings were 





“or t 
12 71968) 2 S. CJ. 650: (1968) 3 S.C. 
R. 13: Aid. Ri 1909-5, C, 10/9, 
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reached by the High Court on the basis of 
the affidavits filed by the parties and the 
material on record. The High Court had 
also before it a report from the Registry as 
to the procedure followed with regard to Court 
deposits: idi IUE et 


"Any person desirous of paying money into 
Court shall present a  lodgment schedule, 
duly vouched by the concerned section 
regarding the quantum and the time-limit. 
and initialled by the Officers of Original 
Side or Appellate Side as the case may be, 
. to the Accounts Department for the issue 
. of a Challan to enable the party to make 
the payment into Reserve Bank of India, 
Madras to the credit of the case concerned. 
On the presentation of the Lodgment Sche- 
dule to the Accounts Department a Challan 
- in triplicate specifying the amount and 
the date within which it should be paid will 
be issued by the Accounts Department to 
the person, desirous of making such pay- 
ment, who will deliver the Challan to the 
Bank. The Bank in turn after deposit 
deliver one part of the Challan duly signed 
to the person making the payment. On the 
production of the Challan, the "Accounts 
. Department will make necessary credit - €n- 
tries in the ledgers and the receipt regis- 
ters. The remaining two parts of the Chal- 
lan are sent by Reserve Bank of India, 
Madras to Pay and Accounts Office, which 
in turn sends one part of it to this Office. 
Sometimes it takes about one or two months 
to receive the said Challan from the Pay 
, and Accounts Office. In cases where advo- 
cates do not produce one part of Challan in 
Accounts Department, credit entries are 
made on the strength of the Challan from 
Pay and Accounts Office and the pass book 
from the Reserve Bank of India, Madras. 


Official receipt for such deposits are issued 
under the signature of the Assistant Regis- 
trar (Original Side) for Original Side 


Deposits and of the Deputy Registrar for. 


Appellate Side Deposits to such of those 
parties who produce one part of the Chal- 
lan and make a request for official receipt 
to that effect. 


It is also sabmitted that Accounts Depart- 
ment will not receive cash without specific 
orders to that effect, : 


. has recorded its 


[1984 


This is the procedure that is being followed 
by the accounts section of High Court with 
‘regard to Court Deposits.” 


7. It is against this order of the High Court 
that this appeal was filed. The appeal was 
first heard in April, 1981, and this Court by 
its order dated 2nd April, 1981, remitted back: 
the issue with regard .to the alleged non-com- 
pliance with the requirements of  sub-sec- 
tion (1) of section 117 read with rule 8 of 
the Election Petitions Rules to the High Court 
for a decision afresh, as it was felt that the 
point raised was primarily a matter of evi- 
dence, but the parties had unfortunately not 
led any evidence on the point. It accordingly 
directed the High Court to record the evi- 
dence that may be adduced as regards the 
practice and procedure followed by the -High 
Court in regard to the making of an election 
petition under section 81 of the Act and the 
manner in which the security amount of 
Rs. 2,000 was deposited in the High Court in 
compliance with the requirements of sub-sec- 
tion (1) of section 117 of the Act read. with 
tule 8 of the Election Petitions Rules. 


8. After the issue was remitted, the High 
Court allowed the parties to lead their evi- 
dence both oral as well as documentary and 
findings dated 20th July, 
1981. The High Court adhered to its earlier 
view that on a construction of sub-section (1) 
of section 117 of the Act, the factum of mak- 
ing of deposit of Rs. 2,000 as security for 
costs in the High Court was mandatory but 
the manner of making such deposit was direc- 
tory and further held that although there was 
no strict or literal compliance with- the require- 
ments of rule 8 of the Election Petitions Rules, 
there had been substantial compliance with the 
requirements‘of sub-section (1) of section 117 
of the Act, in that the requisite amount of 
Rs. 2,000 had actually been deposited to the 
credit of the Registrar, High Court, in the 
Reserve Bank of India on 11th July, 1980, 
that is, before the election petition was filed 
on 14th July, 1980, and the same was avail- 
able for payment of costs. In the connected 
cases also, the High Court reached the same 
conciusion after taking evidence of the respec- 
tive parties. 


9. It appears from the evidence adduced in 
all these cases that after the general elections 
to the State Legislative Assembly of Tamil 


1] 


Nadu, the then Chief Justice Ismail, C]., 
nominated K. S. Natarajan (P.W. 4) Assis- 
tant Registrar II, to deal with all election peti- 
tions filed under section 81 of.the Act. The 
evidence of P.W. 4 shows that he met the 
Officer in charge of the Accounts Depart- 
ment of the High Court and ascertained: the 
procedure to be followed for making the secu- 
rity deposit of Rs. 2,000 in cash in the High 
Court. He was informed by the officer in 
charge that the party filing the election peti- 


tion should bring the lodgment schedule duly. 


fled and that P.W. 4 should initial it and 
then the lodgment schedule had to be taken 
to the Accounts Department. He was told 


that the Accounts Department would prepare, 


a challan in triplicate and hand over the same 
to the party for depositing the money in the 
Reserve Bank of India in the name of the 
Registrar, High Court, and that the duplicate 
challan must: be filed along with the election 
petition. He deposed that the same proce- 
dure was adopted in all the cases. The lodg- 
ment schedule, Exhibit P-2B, prepared by 
K. Subramaniam (P.W. 6), counsel for the 
respondent, had been initialled by him and 
that he had also put the date 14th July, 1980, 
by which date the deposit had to be made. 
K. Subramaniam (P.W. 6), counsel for the 
respondent, stated that the respondent had 
given him the amount of Rs. 2,000 in the first 
week of July, 1980, and accompanied by an 
authorised representative of the respondent, 
he took the lodgment schedule Exhibit P-2B 
to K. S. Natarajan (P.W. 4), Assistant 
Registrar TI, who initialled the same and indi- 
cated the date by which the deposit was to be 
made. He then took: the lodgment schedule 
to the Accounts Department where S, Setu- 
raj (P.W. 1), working as challan issuing 
clerk, prepared the challan in triplicate. There- 
after. he took'the-challan in triplicate to the 
Reserve Bank of India and deposited the 
amount of Rs. 2,000 in cash in the name of 
the Registrar, High Court, and the duplicate 
copy of the challan was handed over to him. 
The duplicate copy of the challan, Exhi- 
bit P-2C, bears the seal of the Reserve Bank 
of India, with the endorsement ‘received in 
cash’ and is dated 11th July, 1980. The 
duplicate copy of the challan Exhibit P-2C, 
was filed along with the election petition. 


10. At this point, it is necessary to refer to 
the entries of the duplicate copy of the chal- 
lan, Column 1 of the challan bears the head- 
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ing “By whom paid and name (or. designa- 
tion) and address of the person on whose be- 
half money is paid" and the entry reads 
"Registrar, High Court, Madras" and bears 
the seal of the High Court. Column 2 reads 
“On what account with authority, if any" and 
the entry bears the name of the counsel for 
the election petitioner and mentions that the 
amount ‘was deposited as security deposit for 
the election petition. Column 3 bears the 
heading “Amount” and the amount deposited 
in each case is entered as Rs. 2,000. The 
last column bears the heading “Head of ac- 
count" and gives the head as "P.D.Alc; 
Registrar, High Court, Madras". A bare 
reading of the challans would show that the 
amount of Rs. 2,000 as security for costs was 
received by the High Court and credited to its 
own account. When the High Court asked 
the counsel for the election petitioner to cre- 
dit the amount in the Reserve Bank along 
with the pre-receipted challan, it must be deem- 
ed that the Reserve Bank was acting as an 
agent of the High Court. All the challans 
bear the seal of the Reserve Bank of India 
with the endorsement “received in cash." : 


11. Artide 329 (b) of the Constitution pro- 
vides that no election to either. House of Par- 
liament or to the House or either House of 
the Legislature of a State shall be called in 


. question except by an election petition present- 


ed to such authority and in such manner as 
may be provided by or under any law made 
by the appropriate Legislature. The Repre- 
sentation of the People Act, 1951 is a law made 
by Parliament under Article 327 of the Con- 
stitution to provide for adjudication of disputes 
regarding such elections. Part VI of the Act 
is headed “Disputes regarding elections" and 
Chapter II in that Part deals with presenta- 
tion of election petitions to the High Court. 
Section 80 provides that no election shall be 
called in question except by an election peti- 
tion presented in: accordance with the provi- 
sions of Part VI.- Section 80-A provides that 
the Court having jurisdiction to try an elec- 
tion petition shall be the High Court. In 
N. P. Ponnuswami v. Returning | Officer, 
Namakkal, this Court re-stated the principle 
that the right to vote or stand as a candidate 
for election is not a civil right but is a creature 


|. 1952 S.C.J. 100: (1952) 1 M.L.J. 
775: 1952 S,C.R, 218: A.F,.R. 1952 S.C, 
64. 
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of statute or special law and must be subject 
to the limitations imposed by it. The Court 
having regard to the non obstante clause in 
Article 329 (b) held that the Act having fur- 
nished a complete Code for challenging an 
election, the election must be challenged-in the 
manner provided. "The Court relied upon the 
dictum of Willes, J., in Wolverhampton New 
Water Works Company v. Hawkes/ord*, which 
has become classical. It is now .. well-recog- 
nised that where a right or liability is created 
by a statute which gives a special remedy for 
enforcing il, the remedy provided by that sta- 
tute only must be availed of. ` DS 


12. As observed by this Court in Jagan Nath 
v. Jaswant Singh?, an election contest is not 
an action at law or a suit in equity but is a 
purely statutory proceeding unknown to the 
common law and that the Court possesses no 
common law power. It also added that: 


"It is a sound principle of natural justice 
that the success of a candidate who has won 
. at an election should not be, lightly intér- 
fered with and any petition seeking such 
interference must strictly conform to the re- 
quirements of the law." ^ is I 


At the same time, the Court added a note of 
caution : | 


"It is always to be borne in mind that though 
the election of a successful candidate is not 
to be lightly interfered with, one of the 
essentials of that law is also to safeguard the 

` purity of the election process and also to see 
that people do not get elected by flagrant 
breaches of that law or by corrupt practices. 

, In cases where the election law doesnot 
prescribe the consequence or does not. lay 
down penalty for non-compliance with cer- 
tain procedural requirements of that law, the 
jurisdiction of the tribunal entrusted with the 
trial of the case is not affected.” 


13. There are two questions that fall for 
determination. The first is whether the elec- 
tion petition filed by the respondent under sec- 
tion 81 read with section 100 of the Repre- 
sentation of the People Act, 1951 was liable 








1. (1859) 6 C.B. (N.S.) 336 at p. 356. 

2. 1954 S.C.J. 257: (1954) 1 M.L.J. 
480: 1954 S.C.R, 892: A.I.R. 1954 S.C. 
210, 
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to be dismissed in limine under sub-section ( 1) 
of section 86 on the ground that there was 
non-compliance with the requirements of sub- 
section (1) .of section 117 of the Act read 
with rule 8 of the Election Petitions Rules. 
The. second is whether the election petition is 
also liable to be dismissed under sub-section 
(1) of'section 86 of the Act inasmuch as the 
copy of the election petition furnished to the 
appellant was not accompanied by a copy of 
the photograph of the fancy banner referred to 
in paragraph 18 (b) of the petition as re- 
quired by sub-section (3) of section 81 of the 
Act. 


14. In view of the arguments addressed to 
us, it is necessary to set out a few of the rele- 
vant provisions which bear upon the, points 


raised. - Section 81 deals with presentation of 


election petitions. It runs: 


“81. (1) An election petition calling in ques- 
. tion any election may be presented on one 
‘or more of the grounds specified in sub-sec- 
tion (1) of section 100 and section 101 to 
the High Court by any candidate at such 
election or any elector within forty-five days 
: from, but not earlier than, the date of elec- 
tion of the returned candidate, or if there 
are more than one returned candidate at the 
election and the dates of their election are 
different, the later of those two dates. 


. Explanation.—In this sub-section, ‘elector’ 


- means a person who was entitled to vote at 


the election to which the election petition 
relates, whether he has voted at such elec- 
tion: or not. 


re 


. (8) Every election petition shall be accom- 
-panied by as many copies thereof as there 
are respondents mentioned in the petition, 
and every such copy shall be attested by the 
petitioner under his own signature to be a 
true copy of the petition.” 


Section 82’ which is the next section lays down 
who shall be parties to an election petition. 
We need not refer to this section in detail 
Since ‘we are not concerned with it. Section 
83 is however material and it provides what 


shall be the contents of an election petition. 


It’ reads; 


I]: - |, KARUNANIDHI 0;.H..V.sHADDE (Sen, F-) ^ co | q- 
“83.—(1) An election petition— - - vje p. 16^ 'Rule-8 of the Madras High Court (Elec- ' 
e CEP aaa ee i; tion Betitions);: Rules,..1967, framed by the. 
(a) shall contain a concise ' statement of High iCourt under Article 225 of the Consti- 
the material facts on which the petitioner tution which is also important for. the purposes 
relies ; NEN , Of these cases provides as follows: ^ >. < 
(b) shall set forth full particulars of. any , 
corrupt practice that the petitioner. alleges, . 
including as full a statement as possible of ,;, 
:the names of the parties alleged to have... 
committed such corrupt practice and the , 
date and place of the commission ‘of each. ; 
such practice; and m de 


Goart í - 

“8. An,- Election Petitioner before pre- 

-senting his Election Petition shall deposit 
in the High Court jin cash a sum of two., 

thousand rupees towards- security for costs 

as, provided for under section 117; of the 
Act and’ shall produce the receipt of the .. 
YS MN Asc Registrar for the same at the time of pre- -z 
(c) shall be signed by ue Mm ine sentation ofsthe petition.” - 2E 
. . t , * ^ in e dg l P f : ! 
bra e d culi of 1908) “for, ‘Rule’ 12 of fhe Election Petitions Rules is also ^ 


* x à 


f . fik C 3 : ae 
the verification of pleadings: =” it relevant and’ reads’: . 


Provided that where the petitioner alleges-« "121!' "Subject to the foregoing rules and to . 
any corrupt practice, the petition shall. - the extent they are not inconsistent with the ` 
also be accompanied by an affidavit.in the:- provisicns' of the- Act; the Rules of'the High - 
prescribed form in support of the allegation Court, 1956 '(Original Side) shall, as far as 
of such corrupt practice and the particulars. ^ practicable, be observed in all Election Feti- 


thereof. ^ . + tions-and all applications taken in respect .. 
: ' i e ; of thém." " l gators. j - 
(2) Any schedule or`annexure to the pet- tn co, u 


| the petitioner, |. ':; v5 ^ 
x peg E pud ae asthe 17. Taking up the contentions in the order 
petition.” . ; . in which they were advanced, we ‘shall first 
i RO .- . -Qdeal:with the submission that there was non- 
15. The next chapter which is Chaptér.III compliance with the mandatory requirements ` 
deals with the trial of election petitions, but .of.sub-section: (1) of section 117 of the Act ` 
here we are concerned .only with sub-section” read with rule 8 of'the Election Petitions 
(1) of section 86, which interdicts that the Rules framed by the High Court, which is 
High Court shall, in certain circumstances, common: to all these cases.. The factum of . 
dismiss an election petition in limine. Sub- .deposit of Rs. 2,000 in each of these cases on 
section (1) of section 86 provides as follows: . s n ed reu pai 
: d -na DY the Accounts Department of the Hi ourt 
86 (1). The High Court shall Tui in the Reserve Bank of India to ike credit 
an election petition which does not comp'Y''of the Registrar, ` High ` Court, Madras as 
with the provisions of section .81 or section - Security .for- costs well within the period of 
82 or section 117. l l ' -` limitation for filing the election petition is not ` 
Explanation.—An order of thé High Court; in dispute and the controversy turns on the 
dismissing an election petition under this. question, whether the deposit of the security, 
sub-section shall be deemed to, be an order , amount wasin accordance with the’ Rules of 
made under clause (a) of section 98." `` ` the High Gourt. .There.are different sets of 
| | _, . .. Rules;framed by different High Courts ‘under, . 
Sub-section (1) of section 117 which is im- Article 225 of the Constitution regulating the ` 
portant for our purposes is in these terms: . . practice and procedure to be observed in all «: 
TAE. S (TORTOR TN. .*  . ,, matters coming before the High Court in exer- 
117. Security for — zm cise, of .its jurisdiction under section 80-A of 
(1) At the time of presenting an elec- the Act. .The words “in accordance with the 
tion petition, the petitioner shall deposit'in rules" mist therefore connote "according to., 
the High Court in accordance with the Riiles ^" the procedure prescribed by the High Court". © 
of the High Court a sum of two thousand ‘The mode ‘of-makifig deposit must necessarily 
rupees as security for the costs of the: peti-.. be an internal matter of the concerned High 
n^ e * 4 0 ee Coulee s row : 


x 


— 


-r 
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18. In support of this appeal, learned coun- 
sel for the appellant contends that the provi- 
sions.of sub-section (1) of section 117 of the 
Act are mandatory, non-compliance of which 
will entail dismissal of the election’ petition in 
limine under sub-section (1) of section 86 of 
the Act. It-is urged that no distinction can 
be drawn between the requirement as to the 
making of a security deposit in the High 
Court under - sub-section (1) of section 117 
and the manner of making such deposit and 
sub-section (1) of section 117 ‘cannot be dis- 
sected into two parts, one part being treated 
as mandatory and the other as directory. It 
is further urged that the words “in accord- 
ance with the rules of the High Court under 
sub-section (1) of section 117” were as much 
a mandatory requirement as the requirement 
that the election petitioner shall, at the time 
of presenting an election petition, deposit in 
the High Court a sum of Rs. 2,000 as secu- 
rity for the costs of the petition. There is 
therefore no warrant for the view taken by 
the High Court that the factum of deposit of 
the security amount of Rs. 2,000 in the High 
Court was mandatory and not the manner in 
which the security deposit was made. It is 
also urged that rule 8 of the Election Peti- 
tions Rules framed by the High Court under 
Article 225 to regulate the mode of making 
deposit-must be read as forming part of sub- 
section (1) of section 117 by incorporation 
and therefore the only manner prescribed is 
by making deposit in cash with the Registrar. 
When a statute requires that something shall 
be done in a particular manner or form ex- 
pressly declaring what shall be-the consequence 
of non-compliance with it, the requirement 
must be regarded as imperative. Having re- 
gard to the definite stand taken by the respon- 
dent that he had complied with the require- 
merits of rule 8, it is not permissible to fall 
back on the provisions contained in Order 31 
of the Madras High Court Rules relating to 
deposit of suitors’ money. The last submis- 
sion is that in view of the finding reached by 
the High Court that there was no strict or 
literal compliance of rule 8, the election peti- 
tion must be dismissed. Even if the rule of 


substantial compliance applies, it is clear on 


evidence that there has been no compliance at. 


all much Jess any substantial compliance. 
There is intrinsic evidence to show that there 
has been tampering with the documents. We 
are afraid, the contention that there was no 
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compliance of sub-section (1) of section 117 
of the Act cannot prevail in-the light of the 


,Well-settled principles. 


The submissions advanced by learned 
counsel for the appellant cannot be accepted 
as they proceed on the assumption that no 
distinction can be drawn between the require- 
ment as to the making of a deposit in the 
High Court under sub-section (1) of section 
117 and the manner of making such deposit. 
There was considerable emphasis laid by 
learned counsel that sub-section (1) of sec- 
tion 117 cannot be dissected into two parts, 
one part being -treated as mandatory and the 
other as directory. The contention is wholly 
misconceived and indeed runs counter to seve- 
tal decisions of this Court. It is always im- 
portant to bear the distinction between the 
mandatory and directory provisions of a sta- 
tute. Sub-section (1) of section 117 is in 
two parts. The first part of sub-section (1) 
of section 117 provides that at the time of 
presenting an election petition, thé petitioner 
shall deposit in the High Court a sum of Rs. 
2,000 as security for the costs of the petition, 
and the second-is that such deposit shall be 
made in the High Court in accordance with 


the rules of the High Court. The requirement 


regarding the making of a security deposit of 
Rs, 2,000 in the High Court is mandatory, the 
non-compliance of which must entail dismissal 
in limine of the election petition under sub- 
section (1) of section 86 of the Act. But 
the requirement of its deposit in the High 
Court in accordance with the rules of the 
High ‘Court is clearly directory. As 
Maxwell on the [Interpretation of Statues, 
12th Edn. at p. 314 puts it: “An absolute 
enactment must be obeyed or fulfilled exactly, 
but it is sufficient if a directory enactment 
be obeyed or fulfilled substantially. The rule 
of construction is well-settled and néed not 
burden the judgment with many citations. 


20. It is well-established that an enactment 
in form mandatory might in substance be direc- 
tory and that the use of the word “shall” does 
not conclude the matter. The general rule 
of interpretation is well-known and it is but 
an aid for ascertaining the true intention of 
the Legislature which is the determining fac- 
tor; and that must ultimately depend on the 
context. The following passage from Craw- 


1] 


ford on ‘Statutory Construction’ at page- 516. 
brings out the rule: 


“The question as to whether a statute is- 


mandatory or directory depends upon the - 
intent of the legislature and not upon the: 
language in which the intent is - clothed. 
The meaning and intetition of the legislature 
must govern, and these are to be ascertained, 
not only from the phraseology of the provi- 
sion, but also by considering its nature, its 
"design, and the consequences which would, 
follow from FEE it the one way or* 
'the other. x E 


The passage was quoted. with approval by the 
Court in State of Uttar Pradesh v. Manbo-. 
dhan Lal Srivastava’: State of U.P. v. Babu 
Ram * padhya? and Raza Buland Sugar Co. ,r: 
Ltd. v. Municipal Board, Rampur’. The 


Court i in Mánbodhan Lal’s caset, where Arti-.. 


cle 320 (3) (c) of the Constitution was held 
to be directory and not mandatory, relied upon ’ 
the following observations of the Privy Council 
in Montreal. Street Railway C RD V. 
N ormandian’ : 


“The question whether provisions in a 
. Statute are directory or imperative has very 
frequently arisen in this country, but it has 
been said that no general rule can be laid 
down, and that in every case the object of 
the statute must be looked at. The cases 
on the subject will be found collected, in 
Maxwell on Statutes, 5th Ed., page 596 
and following pages. -When the provisions 
of a statute relate to the performance of a 
public duty and the case is such that to hold 
nul and void acts done in neglect of this 
duty would work sérious general incon- 
veniencé, or injustice to persons who have 
. nO control over those entrusted. with ` the 
duty, and at the same, time would, not pro- 
, mote the main-object of the: Legislature, it 
has been the practice to hold such  provi- 


= - - — —— ~te 


L 1958 S.CT. 150: 71958), M. L. J. 
(Crl.) 85: 1958 S.C.R. 533: A.I.R, 1957 
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-sions to be directory only, the neglect ^ of - 
‘them, though punishable, not affecting the | 


validity of the acts done.” 


21: 
tion was that the reduction in rank after de- 


9 


In Manbhodhan Lal's’ case’, the conten- ` 


4 


partmental inquiry was invalid for non-com- . 


.pliance with the requirements of Article 320 


(3) (c) of the Constitution which read literally 
made it obligatory for the Government of 
India or a Government of a State to consult 
the Union Public Service Commission or the 
State Public Service Commission in all dis- 


 ciplinary matters affecting a person in service 


of the State. In turning down the conten- 
tion it was. observed by this Court: 


“The use of the word “shall” in a statute, | 


though generally taken 
sense, does not necessarily mean that in every 
case it shall have that effect, that is to say, 
that unless the words of the statute are 
.punctiliously followed, the proceeding, or 


in a. mandatory. 


the outcome of the proceeding, would be 


invalid." 


Following. the principle laid down ls the 
Privy -Council in Montreal Street Railway 
Company's case?, the Court held that ‘Arti- 
cle 320 (3)-(c) itself contemplates three 


grounds,'and the word “shall” appeared in. 


almost every: paragraph and.every clause or 
sub-clause of that Article. .If it were held 
that the provisions .of 
were mandatory in terms, the other clauses or 
sub-clauses of that ‘Article would have to be 
equally held to be mandatory. If they 
were so held, any appointments made to the 
public services without observing strictly the 
terms of these sub-clauses in clause (3) of 
Article 320 would adversely affect the person 
so appointed to a públic service, without any. 
‘fault on his part arid without his having any 
say in the matter and this could not have been 
contemplated by the makers of the Constitu-. 
tion. The Court held that if the Article were 
construed as mandatory, it would cause seri- 
ous: general inconvenience: and injustice to 


persons who had no control over those entrust- . 


ed with the duty. As the Privy Council itself 


‘Article 320 (3) (c). 


pointed out, id DE whether provisions - 


J T 


—— 
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in a statute are directory or mandatory can- part of -sub-section (1) of section 117 and ` 
not be decided by laying down a general rule the only manner prescribed is by-making de- ` 
and in every case the object of the .statute posit.in cash with the Registrar and obtain 
must be looked at. _ | ; . his.receipt therefor. It was urged that it is ; 
5 P ae "* > _ -" paradoxical to say that deposit of money into 
22. In Raza Buland Sugar Co, Ltd/s case’, the Réserve Bank to the edit of the Regis- i 
tlie question for consideration was whether the’ trar, High Court, Madras is a sufficient. com- 
whole of sub-section (3)' of section 131 of -pliance of sub-section (1).0f section 117 when | 
the U:P. Municipalities Act, 1916 was manda: rule 8 provides that the money should’ be de- 
tory, or the part of it requiring publication in posited, in the High Court-in cash, and that | 
the manner. laid ‘down im sub-section (3X - of. is the only mode prescribed under sub-sec- | 
section, 94 was merely directory. Per majo“ -tion (1);of section 117. We are afraid, we 
rity, the Court held that sub-section (3) are unable to accept this line of argument. 
„of section 131 could be divided into two parts: A litera] and mechanical interpretation ‘of 
—the first one providing that the proposal and rule 8 would lead to manifest absurdity as.it 
draft rules fora tax intended to*be imposed would-imply that in every case the election” 
should be published for'the objections of the petitioner shall have to pay to the Régistrar^ ` 
public, if any, and the second laying down a sum of Rs. 2,000 in cash towards security 
that the publication must be in the. manner for. costs as required by sub-section (1) of. 
laid down in sub-section (3) of section 94. section 117 of the Act and obtain a receipt. 
Considering the object of-the provisions. fot from him-therefor. Rule 8 is silent as to 
publication, namely, to enable the public to how the cash is to bes handled. It cannot 
place its view point, the Court found it neces- ordinarily be expected that the Registrar of.a | - 
sáry to hold that the first part of the section High Court would:accept the amount of secu-'| 
was mandatory, for to hold otherwise-would rity deposit in cash. .The procedure adopted 
be-to render the whole procedure prescribed py TT. Assistant Registrar in directing that the 
for the imposition ` of. tax ` nugatory. The money be deposited to the credit of the Regis- 
second part of the’ section was however held trar of the ‘High Court in the. Reserve Bank 
to be merely directory. In‘ that case, ther? of India was: in conformity. with the require- 
was no regularly published. local Hindi news- ments of rule 8 of the Election Petitions Rules. 
paper. but the publication was made in Hindi Tnasmiuch.as rule 8 does-not lay-down the 
in a.local paper which ‘on the evidence séem-''procedure.regulating the manner of deposit | 
ed to have:.good 'circülation, in Rampur. -of cash, the mattei: falls to be governed by |. 
There was, in. the “circumstances; substantial tule 2 of Order.3]. of the Madras, High Court 
compliance. with the .provisions of sub-sec- (Original Side) Rules, 1956, by reason. of 
tion. (3). of section 94 of that Act. ... rule 12 of. the "Election Petitions Rules. 
ir RB darn d e ee. " ' Although Order 31, rule 2 does not in terms 
23. There was-quite some discussion at the apply -because Order 31 relates to "Payment 
Bar aš to the- legality. and:, propriety of the into Court of moneys to the credit of civil 





~ = - z - 4 —- - m - 


procedure adopted in the Madras-High Court, 
as'to; the making of a"security deposit under 
sub-section” (1) of section 117 of the Act. 
‘The objection is to, the manner of such deposit 
"being made’ on the strength of pre-receipted 
challan “prepared: by: the "Accounts Depart- 
ment -on-the !basis-of the, lodgment schedule 
into ‘Reserve Bank of India to the credit of 


| the. Registrar, High-Court, Madras. -It., was - 


submitted’ that: this- was in contplete violation 
-of rule 8; of the: Election: Petitions Rules, It 
is said that rule 8 must be read_as forming, 


~~ 
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~< .7' When the amount was so deposited with: *à 


Court deposits and account of suitors'-money", 
ànd though no lodgment schedulé can be pre- 
pared’ under rule “2 ‘except in pursuance of 
a decree .or order passed by the High Court 
t.e.. in relation to some proceeding pending, 
or disposed of, by the High Court, still by 
virtue of rule 12 of Election Petitions Rules 
that is the procedure ;to-be adopted. for de- 
posit of Rs- 2,000 in the High: Court in cash 
i.e., by crediting the amount on the strength 
of pre-receipted challan prepared by: the Ac- 
counts Department on: the basis of-.a lodē- 
ment schedule. "Phat was the only procedure 
applicable and there was nothing. wrong in-the 
pracedüre: adopted. - int making, the?" deposit. 
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pre-receipted challan issued by the Accounts 
Department to the credit of the Registrar of 
the High Court and the Reserve Bank of 
India made the endorsement “Received 
Cash”, it must be regarded that the payment 
was made in the High Court and the  pre- 
receipted challan bearing the endorsement of 
the Reserve Bank of India must be treated as 
the receipt of the Registrar in terms of rule 8, 
the Reserve Bank acting as an agent of the 
„High Court. We are informed that the same 
practice and procedure has been followed dur- 
ing the relevant period in all the election peti- 
tions filed in the Madras High Court and there 
was no separate receipt of the Registrar except 
in one case where the election petition was not 
tried. We need not dilate on the point any 
further. lt must accordingly be held that 
there was due compliance with the require- 
ments of sub-section (1) of section 117 of the 
Act read with rule 8 of the Election Petitions 
Rules. 


24. The matter is no longer -res integra. 
The submission runs counter to the decision 
of this Court in the well-known case of K. 
Kamaraja Nadar v. Kunju Thevar’. That was 
a case under the old section 117 of the Act as 
it stood prior to its amendment by Act XLVII 
of 1966. It reads: 


“The petitioner shall enclose with the peti- 
tion a Government Treasury receipt show- 
ing that a deposit of one thousand rupees 
had been made either in a Government 
Treasury or in the Reserve Bank, of India 
' in favour of the Secretary to the Election 
' Commission as security for the costs of the 
petition.” ` m F 


In that case, the petitioner enclosed a Govern- 
ment Treasury receipt showing a deposit of 
Rs. 1,000 as security for costs in the State 
Bank of India, Ranchi Branch, but it did not 
show that the deposit had been made in fav- 
our of the Secretary to the Election Commis- 
sion. A question arose whether the election 
pétition was liable to be dismissed summarily 
under section 85 or sub-section (3) of sec- 
tion 90-as the requirements of section 117 of 
ihe Act had not been complied with. The 
Court anaylsed- section 117 and observed that 
it consisted of three parts, viz.: (1) The 
Government Treasury receipt must show- that 





1. 1958 S.C.. 680: (1958) 2 M.L.J. 
(S.C.) 52: (1958) 2 An. W.R. (S.C.) 52: 
1959 S.C.R. 583: A.I.R. 1958 S.C. 687. 


m 


KARUNANIDHI 2' H. V. HANDE (Sen, F.) 11 


such deposit had actually been made in a Gov- 
ernment. Treasury or in the Reserve Bank of 
India. (2) It must show that it had been 
made in favour of the Secretary to the Elec- 
tion Commission. And (3) it must further 
show that it had been made as security for the 
costs of the petition, The question then arose 
whether the words "in favour of the Secre- 
tary to the Election Commission" were manda- 
tory in character so that if the deposit had 
not been made in favour of the Secretary to 
the Election Commission as therein specified, 
the deposit even though made in a Govern- 
ment Treasury or in the Reserve Bank of 
India and as security for costs of the petition, 
would be invalid and of no avail. This Cqurt 
held that these words in section 117 were 
ditectary and not mandatory in their character 
and that the essence of the provision contained 
in section. 117 was that the petitioner should 
furnish security for the costs of the petition 
and should enclose along with the petition a 
Government Treasury receipt showing that a 
deposit of Rs. 1,000 had been made by him 
either in a Government Treasury or in the 
Reserve’ Bank of India to be at the disposal of 
the Election Commission to. be utilized by it in 
the manner authorized by law and was under 
its control and payable on a proper applica- 
tion being made in that behalf to the Elec- 
tion Commission or to any- person duly autho- 
rized by it to receive the same, be he the 


‘Secretary to the Election Commission or any 


one else. If this essential requirement was com- 
plied with, no literal compliance was at all 
necessary with the words “in favour of the 
Secretary to the Election Commission.” 
Though therefore the making of the deposit and 
the presentation of the receipt thereof along 
with the petition was held to be mandatory, 
this Court held that the form in which the de- 
posit should be made was only directory. 
This Court rejected the contention that the 
election petition was liable to be dismissed i» 
limine under section 85 or sub-section (3) of 
section 90 for non-compliance with the require- 
ments of section 117 of the Act and observed : 


"Tt would-be absurd to imagine that a de- 
. posit made either in a Government Treasury 
or in the Reserve Bank of India in favour 
of the Election Commission itself would not 
be sufficient compliance with the.provisions 
of section 117 and would involve a dismis- 
sal of the petition under section 85 or sec- e 
tion 90 (3). The above illustration is 


12 


` sufficient to demonstrate that the words “in 
favour of the Secretary to the Election Com- 
mission’? used in section 117 are directory 
and not mandatory in their character. What 
Is of the essence of the provision contained 
- in section 117 is that the petitioner should 
furnish security for the costs of the peti- 
tion, and should enclose along with the 
petition a Government Treasury receipt 
showing that a deposit of one thousand 


rupees has been made by him either in a. 


Government Treasury or in the Reserve 

. Bank of India, is at the disposal of. the 
Election Commission to be utilised -by it in 
the manner authorised by law and is under 
its control and payable on a proper appli- 
cation being made in that- behalf to the 
Election Commission or to any person duly 
authorised by it to receive the same, be he 
the Secretary to the Election Commission 
or any one else.”- " . > 


25. The same question was dealt ‘with’ in 
‚Chandrika Prasad Tripathi v. Svo Prasad Chan- 
puria. In. that case, security deposit of 
Rs. 1,000 had been made, but not, in terms, 
in the name of the Secretary to the Election 
Commission, instead, the deposit was made 
“refundable by order of the Election Commis- 
sion of India, New Delhi". "The Court held 
that the objection based on the peculiar word- 
ing of the deposit was purely technical. To 
the same effect are the decisions of this Coürt 
-in „Om :Prabha Jain v. Gian Chand? and 
Budhi Nath Jha v. Manilal Jadav®. ` -The 
Court in all thése ‘cases followed the -decisión 
in Kamaraja Nadar’s case*, that Section 117 
„Of the Act should not be strictly or technically 
construed and that -stibstantial compliance with 
‘its ‘requirements should be tredted as suffi- 
‘cient. - MEE EE dm 
26. In contrast; the decisions in Charan Lal 
Sahu v. ‘Nandkishore Bhat? and. Aeltemeshi 
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Rein v. Chandulal Chandrakar!, were cases 
where the petitioners made no security depo- 
sit before filing their election petitions. In 
Charan Lal Sahu’s case*, the petitioner applied 
to the High Court for being absolved from 
making any security deposit or to reduce the 
amount required to be deposited under the 
Act. 


cept in the manner provided by the Act. 
There being no provision to absolve the peti- 
tioner from payment of security for costs, this 


Court held that the Madhya Pradesh High ~ 


Court was right in rejecting the election peti- 
tion under sub-section (1) of section 86 of 
the Act. In Aeltemesh Riem's case’, it was 
stated in the petition -that a security amount 
of Rs. 2,000 was being deposited, but in fact 
no deposit was made. The Madhya Pradesh 
High Court dismissed the election petition. 
On appeal, the petitioner contended that sub- 
section (1) of section 117 of the Act was ultra 
vires Article 329 (b) of the Constitution and 
therefore the High Court was in error in dis- 
missing the election petition on the ground of 
non-compliance. of the provisions ‘of sub- 
section (1) of section 117. This Court re- 
pelled the contention and expressed the view, 
that the words “in such manner” in Article 
329 (b) could not be limited in their opera- 
tion to procedural requirements. The Court 
held: AE P : 


“The provision of law which prescribes 
. that an-election petition shall. be accom- 
panied by the payment of security. amount 
pertains to the area covered by the manner 
_ of the making of the election petition and 
is therefore within the authority of Parlia- 
ment.’ 


Adverting to the dismissal of the: election 
petition by the High Court, this ‘Court held 
that the High Court had no option but to 
dismiss the petition as it was not accompanied 
-by payment of the security deposit for sub- 
section (1) of section 86 of the Act clearly 
‘provides that the High’ Court shall dismiss an 
election petition which did not comply-with the 
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This Court referred to Article 329 (5). 
of the Constitution and held that the petitioner 
had no right to file an election petition ex- : 


- 
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provisions of sections 81, 82 or 117 of the 
Act. ; D ops ee S 


27. - The remaining part of tic case is not, 
free from:difficulty. There are two questions 
that arise, namely: (1) Whether the photo- 
graph referred to in,paragraph 18 (b) was 
a schedule or annexure within the meaning of 
sub-section (2). of section 83 and therefore 
formed an integral part of the election peti- 
tion and thus the failure to furnish the appel- 
lant with a copy of the photograph along with 
a copy of the election petition amounted to a 
non-compliance of sub-section (3) of section 
81. (2) Whether the High Court was right 
in relying upon the decision of this Court in 
Sahedrabai Rai v. Ram Singh ‘Aharwar*, in 
holding , that the photograph was merely a 
document filed along with the election petition 
às a piece of evidence in proof of the allega- 
tion contained in paragraph 18 (b) and there- 
fore there was no need for the respondent to 
supply the appellant with a copy of the photo- 
graph. 


28. To bring out the points in controversy, 
the averments in paragraph 18 (b) may Le 
set out: 


“18. The petitioner submits that the first 
respondent iis guilty of the corrupt practice 
. under section 123 (6) of the Act by incur- 
ring and authorising expenditure in excess 
of the limit. of .Rupees 35,000 fixed under 
- Section 77 ofthe Act. The first respondent 
. has- submitted a statement of election ex- 
- penses disclosing a total of -Rs. 10,125.75 
: only. . A true photostat copy of the Return 
. filed- -by him is filed herewith as Annexure 
~ V.- He has, however, failed to disclose the 
following amount incurred by him in con- 
nection with the election, between the date 
of his nomination: and the date of the de- 
claration of the result thereof. 


(b) The first. respondent, erected fancy 

banners throughout the constituency and the 
- number of such banners is about 50. - A 
*,, photograph: of .one;such, banner is filed here- 
‘+, with. -The.cost'of each such banner will 
: be not Jessethan Rs. Rae The. expendi: 
ior AN oap P gu nos opos » : 
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ture involved in erecting these fifty banners 

It is submitted that 
the first respondent has incurred the .above- 

. said expenditure which added to the amount 
disclosed in the Return of Election Expenses 
exceeds the amount fixed under section 77 
(3) of the Act thus amounting to a cor- 
rupt practice under section 123 (6) of the 
‘Act.” 


Admittedly, a copy of the Sioi was 
not furnished to the appellant along with a 
copy of the election petition. ‘The averment 
contained in paragraph 18 (b) would be in- 
complete without a copy of the photograph 
being supplied with. a copy of the election 
petition. The averment therein is that the 
appellant committed a corrupt practice under 
sub-section (6) of section 123 of the Act by 
incurring or authorising expenditure im con- 
travention of section 77. It is alleged that 
the appellant had set up fancy banners 
throughout the constituency and the number 
Of such banners was about 50, the cost of 
each such banner being not less than Rs, 1,000 
and therefore the expenditure . involved 
in erecting these 50 banners was not less than 
Rs. 50,000, but that the appellant had not 
disclosed the amount in the return of the 
election expenses- and thus committed.a cor- 
rupt practice under sub-séction (6) of section 
123 of the Act. 


29. It is not possible to conceive of the 
dimension of the large fancy banner unless one 
has a look at the -photograph. The photo- 
graph filed with the election petition gives 
a visual description of the fancy banner, the 
cost of. which at a mere look would show that 
the expenditure in setting up.each such ban- 
ner would be Rs. 1,000 or more. The photo- 
graph depicts two election banners. One of 
them is a huge fancy banner or.a hoarding 
on the left side of the road and the other ou , 
the right is a smaller election banner. ‘The 
fancy banner depicts two groups, and the ap- 
pellant is present in both. On the left hand 
top there is. a large picture of the appellant 
with the late Sri Annadurai and at the right 
hand .below „there is ;a -smaller -picture of: the 
appellant with Smt: Indira Gandhi. The 
fancy~banner -shown-in the photograph: -con- 
tains an. election .slogan'in ‘Pamildppealing 
io the- electorate to vote for the. appellant: 
This has been translated for us into English. 
and it reads: 
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“TO f 

The Electorate in Anna Nagar Constitu- 
ency. 


I request you to mark on the Rising Sun 

and ensure success to enable service to you. 

Always your affectionate, 

= Kalaignar M. Karunanidhi. 

Polling Date 

315.00" 
It is true that: paragraph 18 (b) must be read 
in conjunction with the opening part of para- 
graph 18. Though the words “in connection 
with” do not appear in paragraph 18 (b). 
these words are there in paragraph 18 and 
therefore it must be taken that the fancy ban- 
ners were set up in connection with the elec- 
ton. Nevertheless, without being furnished 
with a copy of the photograph, the averments 
in paragraph 18 (b) would be incomplete as 
regards the allegation of the corrupt practice 
committed by the appellant. 


30. We are driven to this conclusion by the 
mandatory requirement of sub-section (3) of 
section 81 of the Act, which is in two parts. 
The first part of sub-section (3) of section 
81 provides that every election petition shall 
be accompanied by as many copies thereof as 
there are respondents mentioned in the peti- 
tion, and the second part relates to the manner 
in which such. copy shall be attested by the 
petitioner under his own signature to be a true 
copy of the petition. It has already been 
stated that mandatory provisions must be ful- 
filled exactly whereas it is sufficient if direc- 
lory provisions are substantially fulfilled. In 
Ch. Subbarao v. Member, Election Tribunal, 
Hyderabad’, this Court held that (1) if there 
is a total and complete non-compliance of the 
provisions of sub-section (3) of section 81. 
the election petition might not be “an election 
petition presented in accordance with the pro- 
visions of this Part" within the meaning of 
section 80 of the Act and (2) by the expres- 
sion "copy" in sub-section (3) of section 81, 
it was meant not an exact copy but only one 
so true that nobody can possibly misunder- 
stand it being not the same as the original. 
In Ch Subbarao’s caset, there was not attesta- 
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tion at the foot of the copies that they were 
true copies. It was held that the absence in_ 
the copy of a note to the effect that it was 
a ‘true copy’ could not detract the copy from 
being a true copy. The- facts and circum-- 
stances of the case therefore showed that there 
had been a substantial compliance with the re- 
quirements of sub-section (3) of section 81 of 
the Act. The wider question whether sub- 
section (3) of section 81 or a part thereof Is 
mandatory or directory was left open. On 
the facts of that case the Court held that if 
there was substantial compliance with the re- 
quirements of sub-section (3) of section 81, 
the election petition could not be dismissed. 


31. It was submitted on behalf of the appel- 
Jant that there was total and complete non- 
compliance of the requirements of sub-sec- 
tion (3) of section 81 and therefore the elec- 
tion petition was liable to be dismissed in 
limine under sub-section (1) of section 36. 
The argument to the contrary advanced on 
behalf of the respondent was that the photo- 
graph filed along with-the election petition 
had to be treated as a document in proof of 
the allegations contained in paragraph 18 (b) 
and not as a` part of the election petition.. 
The submission is that there is a distinction 
"between a schedule or annexure to the peti- 
tion referred to in sub-section - (2) of sec- 
tion 83" and “a document which is merely 
evidence in the case which is annexed to the 
election petition" and to such a document 
sub-section (3) of section 81 is not attracted. 


32. The preliminary issue and the appeal 
turn on a short point of construction. ‘The 
question that arises is whether the words 
"copies thereof" in sub-section (3) of .sec- 
tion 81 comprehend the election petition pro- 
per or do they also include a schedule or 
annexure annexed thereto. The controversy 
whether the photograph was a schedule or 
annexure in terms of sub-section (2) of sec- 
tion 83 or merely a document only in proof 
of the allegations in paragraph 18 (b) must 
turn on a construction of sub-section (3) of 
section 81 read with sub-section (2) of sec- 
tion 83: It now appears to be well-settled 
by Sahodrabai’s case’, that sub-section (2) of 
section 83 applies only to a schedule or 
annexure Which is an integral part of the 
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election petition and“ not to a document which * denia: petition. -was'`- -filéd together with a 
is produced as evidence. of the averments of pamphlet as- annexure ‘thereto. A transla- 
the election petition. ‘In dealing with sub- tion. in. English of the pamphlet was incor- 
section x. of section, 83 of the Act it was, „porated. in the body of the election petition and 
observed : `- 7 jt wag stated that it “formed part? of the peti- 


“We are quite dear that sub- section (2)- of 
7 section 83 has reference.not to a document 
which is produced -as evidence of the aver* 
ments of the election petition but to aver- 
ments of the election petition which are put, 
not in the election petition but in the accom- 
panying . schedules or annexures. We can 
give quite a number of examples from which 
- jt would be apparent that many of the’ 
- averments of the election petition are capa- 
ble of being put as schedules or annexures 
For example,-the details of the corrupt prac- 
tice there in the former days used to be set 
‘out separately in the schedules and which 
. may, in some- cases, be so done even after 
the amendment of the present law. Simi- 
larly, -details of the. ‘averments too com- 
pendious for being included in the. election 
petition may be set out in the schedules or 
annexures to the election petition. ‘Ihe 
law then requires:that even though they are. 
outside the election petition, they must | 
signed and verified, but such annexures or 
- schedules are then treated: as. integrated 
- with the election ‘petition .and copies of them 
must be -served- on the’ respondent if the 
"requirement regarding service of the elec- 
tion- petitionis to be wholly complied with. 
- But what-we have said here does not apply > 
to documents Which are merely evidence in - 
the case but which for reasons. of- clarity 
` and to Jend force to the petition are not 
kept back' but produced or filed with the 
- election petitions: - They are in no sense an 
- integral part of thé averments of the peti- 
tion but are only evidence of those averments 
- and in proof thereof. ‘The. pamphlet there- 
^fore must be treated as-a document and 
- not as a part of the.election petition in so 
far as: 'averments are. concerned.” 


De 


tion. A preliminary. ‘objection was raiséd' 
that a copy of the pamphlet had nót been. 
annexed to the copy of the petition. served on 
the returned candidate and therefore the elec- 
tion petition was liable to be dismissed under 
sub-section (1) of section 86 of the Act. The 
Madhya Pradesh High Court sustained the pre- 
liminary objection and dismissed the election 
petition. On appeal, this Court held that the 
words used in sub sub-section (1) of section 81 
are only "the election petition" and. there was 
no mention of-documents accompanying the 
election petition. Since the election petition. 
itself reproduced the whole of the pamphlet in 
translation in English, it could not be said that 
the averments with regard to the pamphlet. 
were themselves a part of the petition and 
therefore the pamphlet had in fact been served 
on the returned candidate although in a trans- 
lation and not in the original. The Court 
then stated that even if it were not so, sub- 
section (2) of section .83 of the Act has refe- 
rence not to a document which is produced as 
evidence of the averments of the election peti- 
tion but to averments of the election petition 
which are put, not in the election petition, but 

in the: “accompanying | schedules Or annexures. ` 


: Tt Was observed thai the details of aver- 
Pon may be too “compendious for being 
included in the petition ‘and may be set out 
in . the schedule or annexure. to the: election 
petition. The Court ‘then gave examples, on 
which it would be apparent that many 
of the averments of the election „petition are 
capable of being put~ as schedules or anne- | 
xures. Jt then "went on to say that such 
-annexures or schedules are treated as inte- 
-grated with the election petition and copies of 
them must be served on’ the returned candi- 


- date if the requirement regarding service of 


33. aT he High Court: Tests its. ‘conchision or 
the decision of this. Court in Sahodrabai’s 
caset, -but that decision, in our opinion, is 
inapplicáble to the facts and circumstances of 
the present gasè, ., In. Sahodrabai's. case, am 





e + - - - - 
æ US ` , -pe ~ 5s t -7 p = 
e" i ; M x. 


Z ` - 


Aj. (198) 2 2 S.C. TE 650: ALL. R. 1968 
8. Č 1079.. . SU E eee : 


the election petitionis to be wholly: complied 
with. - But that this rule was not applicable 
to docameats which are merely an evidence in 
_the case’ but which, for ‘reasons of clarity :: and 
to lend force to a petition, are not kept: ‘back 
but are produced or . filed - with the - election 
_petition. The- Court" added :. & ud 


“They are in:no. sensé-an peus part: of 
. the avérments . of thé! petition .butz are. only 
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evidence of those averments and in proof 
thereof.” 


Tu that view of the matter the Court held that ` 


the pamphlet in question had to be treated as a 
document and not as a part of the election peti- 
tion so far as the averments were concerned. 
It said: : 


"It would be stretching the words of sub- 
section (2) of section 83 too far to think 
that every document produced as. evidence 
in the election petition becomes a part of 
the election petition proper. In this 
cular case we do not think that the pamphlet 
could be so treated.” 


35. It follows as a necessary “corollary that i 
the pamphlet had not been incorporated in 
the body of the election petition, the decision 
of the. Court in Sahodrabai’s case’, would have 


been otherwise. That precisely is the case 
here. i 
36. In this connection, we may next refer 


to the decisions of this Court in Jagat Kishore 
Prasad Narayan Singh v. Rajendra Kumar 
Poddar? and Satya Narayan v. Dhuja Ram’. 
In Jagat Kishore Prasad Narayan Singhs 
case?, there were serious discrepancies between 
the original- election petition filed in the Court 
and the copies supplied to the contesting candi- 
- dates. This Court dismissed the election 
petition on the ground of non-compliance of 
sub-section (3) of section 81 as.the copies 
furnished to the contesting respondents were 
not true copies and there was divergence be- 
tween the allegations made in the petition and 
the allegations made in the copies, and that 
such divergence was bound to mislead the con- 
testing candidates and prejudice their defence, 
particularly i in a case where the returned candi- 
date is charged with corrupt practice. That 
js because he. must know the nature of the. 
' charge against him, so that he may prepare his 
dafence. It was obbserved: 
quires that a true copy of an election petition 
should be served on the e ondene: That 
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requirement has not been either ned or subs- 
tantially complied with.” 


37. ‘The next case in point is Satya Narayan’ 
v. Dhuja Ram, where the election petition 
was not accompanied by the requisite number 
of spare copies for service on the respondents 
and no schedules-were filed along with the- 
petition. When the petition came up for 
scrutiny, the Deputy Registrar of the High 
Court asked the election petitioner to remove 
the defects. Before the date  refixed’ 
the spare’ copies were filed and the de- 
fect removed. The question before-the Court 
was whether the petition was liable to be dis- 
missed im limine under sub-section (1) of sec- 
tion 86 of the Act for non-compliance of sub- 
The importance of 
the decision in Satya Narayan’s caset, lies jn 
the fact that the Court laid down that the 
first part of sub-section (3). of section 81 
which required that the election petition 
should be accompanied by as’ many copies 
thereof as there were respondents mentioned 
in the petition, was mandatory in character 
and non-compliance with it was fatal to the 
petition in view of sub-section (1) of sec- 
tion 86. : 


38. The decision in Kamalam (M) v. Dr. 
V. A. Syed Mohamad, may also be referred — 
to. What had happened in that case was 
this. The signature of the election petitioner 
by way of authentication appeared at the foot 
of the copy of the affidavit but there was no 
Such signature separately appended at the foot 
of the copy of the election petition. "There was 
a preliminary objection raised that since the 
copy of the election petition had not been 
attested by the petitioner under her own signa- 
ture to be a true copy, there was no com- 
pliance: with sub-section (3) of section -81 ~of 
the Act and hence the petition was liable to be 
dismissed in limine-under sub-section .(1) of 
section 86° of the Act. In repelling the con- 
tention, the Court observed that the: second 
part of sub-section (3) of section 81 had been 
complied with upon the view that the copy 
of the petition and the affidavit filed along 
with it as required by law constituted one 
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_ single document and the signature in original of 
the petitioner in proof of the affidavit satisfi- 
ed the requirements of sub-section (3) of sec- 
tion 81 of the Act. In explaining as to what 
constitutes an election petition for purposes of 
ed (3) of section 81, it was observ- 
ed: 


“Now, the first question which arises is as 
to what constitutes an election petition for 
the purpose of section 81, sub-section (3). 
Is it confined only to election petition pro- 
per or does it also include a schedule or 
annexure contemplated in sub-section (2) 
of section 83 or a supporting affidavit re- 
ferred to in the proviso to section 83, sub- 
section (1)? To answer this question, we 
must turn to section 83 which deals 
with contents of an election petition. 
Sub-section (1) of that section sets out 
what an election petition shall contain and 
provides that it shall be signed by the peti- 
tioner and verified in the manner laid down 
in the Code of Civil Procedure, 1908 for 
the verification of pleadings. The proviso 
requires that where the petitioner alleges 
any corrupt practice, the election petition 
shall also be accompanied by an affidavit 
in the prescribed form in support of the 
allegation of such cortupt practice and the 
particulars thereof. The context in which 
the próviso occurs clearly suggests that the 
affidavit is intended to be regarded as part 
of the election petition. Otherwise, it need 
not have been introduced in a section deal- 
ing with contents of an election petition nor 
figured as a proviso to a sub-section which 
" Jays down what shall be the contents of an 
election petition. Sub-section (2) also by 
analogy supports this inference. It provi- 
des that any schedule or annexure to an 
election petition shall be signed by the peti- 
tioner and verified in the same manner as 
an election petition. It is now established 
by the decision of this Court in Sahodrabai 
Rai v. Ram Singh Aharwar', that sub-sec- 


tion (2) applies only to .a schedule or 


| annexure which is an integral part of the 
election petition and not to a schedule or 


annexure which is merely evidence in the. 


case but which is annexed to the election 
aS 
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petition merely for the sake of adding 
strength to it.” l ] 


39. The test to be applied in determining 
whether the photograph referred to in para- 
graph 18 (b) is an integral part of the elec- 
tion petition or was merely a piece of evi- 
dence in proof of the allegations contained : 
therein, depends on whether it is a part of 
the pleadings. Upon the view that the photo- 
graph was not merely a document accompany- 
ing the election petition but was a part and 
parcel of the  pleading contained in  para- 
graph 18 (b), it is unnecessary for us to deal 
with the submission based on Order 7, rule 14 
of the Code of Civil Procedure, 1908. Our 
attention was drawn to the passage in Sahodra- 
bai's caset, at p. 18 of the report. "The Court 
observed that under Order 7, rule 14 where a 
plaintiff sues upon a document in his posses- 
sion or power, he is required to file only one 
copy of the document and not as many copies 
as there are defendants and therefore a copy 
of the document is not expected to be delivered 
with the copy of the plaint to the answering 
defendants when summons is served on them, 
and that it would be too strict a reading of 
the provisions of sub-section (3) of section 81 
and sub-section (2) of section 83 to lay down 
that the election law provides anything differ- 
ent. These observations cannot, in our opi- 
nion, be read out of context. ‘The decision 
in Sahodrabai's caset, was that since the elec- 
tion petition itself reproduced the whole of the 
pamphlet in a translation in English, the pam- 
phlet filed along with the petition had to be 
treated as a document and not as a part of the 
election petition and that being so, the Court 
observed that it would be stretching the words 
of sub-section (3) of section 81 and sub- 
section (2) of section 83 too far to think that 
every document produced. as evidence in the 
election petition becomes a part of the elec- 
tion petition proper. «~ 
40. We would add for the sake of complete- 
ness that we have been referred to the decision 
of this Court in Sharif-ud-din v. Abdul Gani 
Lone, but that decision is not directly in point. 
One of us (Venkataramiah, J.) had occa- 
sion to deal with the corresponding -sub-sec- 
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tion (3) of section 89 of the Jammu and 
Kashmir Representation of the People Act, 
1957 which reads: 4 RE" 


“Every election petition should be accom- 
panied by as many copies thereof as there 
_ are. respondents mentioned in the petition 


and every such copy shall be attested by. the’ 


petitioner under his own signature to be 
' true copy of the petition.” 


In that case, both the copies of the election 
petition contained the endorsement “Attested 
true copy, Piyare Lal Handoo,, Advocate". 
The question arose whether there was a suffi- 
cient compliance with the provisions of sub- 
section ` (3) of section 89 of that Act. The 
Court pointed out that sub-section (3) of sec- 
tion 89 consists of two parts. The first part 
requires that every election petition shall be 


accompanied by as many copies thereof as there’ 


are respondents mentioned in the petition 
and the second part réquires that every such 


copy shall be attested by the petitioner under , 


his own signature to be a true copy of the 
petition. The first part of the section has 
been held to be a’ mandatory requirément by 
this Court in Satya’ Narayans case’, ‘The 
Court held the second part also to be manda- 
tory and observed: / 


-"Tt is true that sub-section (3) of section 
-89 of the Act was surely procedural in cha- 
‘racter and‘ that ordinarily ' prócedüral law 
should not be given that primacy by ‘Courts 
as would defeat the ends of justice. But 
if a law even though it may be procedural 


in- character insists that an act must be done - 


in a particular manner and further provides 
that certain consequences ‘should follow if 
the ‘act is not done in that manner, the 
Courts have no option but to enforce the 
law as it is." ` 
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Upon that view it was held that the attestation 
of the.copies by counsel for the election peti- 


. tioner as true copies Was not a sufficient. com- 


pliance with the provisions of sub-section (3) 
of section 89 of that Act as it required attes- 
tation by the election petitioner himself. 
decision is an application of the rule that 


mandatory provisions must be fulfilled exactly. 
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41. Itis obvious that the photograph, was a 
part of the. averment contained.in paragraph 
18 (by. In the absence of the photograph ` 
the averment contained in paragraph 18 (b): 
would be incomplete. The photograph refer- 
red to in paragraph 18 (b) was therefore an 
integral part of the election petition. It fol-j 
lows that there was total non-compliance with 
the requirements of sub-section (3) of sec&on 
81 of the Act by failure to serve the appel- 
lant with a copy of the election petition.. In 
Ch. Subbarao’s caset, the Court held that.if| 


there is a total and complete non-compliance 


with the provisions. of sub-section (3) of sec- 
tion 81, the election petition could not be treat- 
ed an “election petition presented in accord- 
ance with the provisions of this Part” within 
the meaning of section 80 of the Act. Merely 
alleging that the appellant had put up fancy 
banners would’ be-of no avail unless there was 
a description of the banner itself together with 
the slogan. | s 


42. The -conclusion is irresistible that the 
"Words "copies thereof" in sub-section (3) of 


section 81 read in the context of sub-section 
(2) of section 83 must necessarily refer not 
only to the election petition proper but also to 
Schedules or annexures thereto containing 
particulars of any corrupt practice alleged 
therein. That being so, we are constrained 
to reverse the judgment of the High Court 
insofar as it holds that the photograph of the 


fancy banner adverted to in paragraph 18 (5) 


could not be treated to be integral part of the 
election petition but was merely a piece of 
evidence as to the nature and type of fancy 
banner erected by the appellant and: therefore 
failure to supply a copy of the photograph to 
the appellant did not amount to a violation of 
the provisions of sub-section (3) of section 


l 81 of the Act. 


43. ' For these reasons, -all the appeals and ' 
special leave petitions except Civil Appeal No. 
38 (N.C.E.) of 1981 must fail and are dis- 
missed." Civil Appeal No. 38 (N.C.E.) of 
1981 partly succeeds and'is allowed. The 
judgment of the High Court holding that the 
amount of Rs. 2,000 having been deposited 
to the credit of the Registtar, High Court in 
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the Reserve Bank of India on the strength of 
pre-receipted challans issued by the Accounts 
Department on the basis of a lodgment sche- 
dule, there was substantial compliance of the 
requirements of sub-section (1) of section 117 
of the Act, is upheld. But the judgment of 
the High Court is set aside in so far as it holds 
that the failure to supply a copy of the photo- 
graph of the fancy banner referred to in para- 
graph 18 (b) along with a copy of the elec- 
tion petition to the appellant did not amount 
to a breach of the provisions contained in sub- 
section (3) of section 81 of the Act, and 
instead we hold that the failure to do so 
amounted to non-compliance of sub-section (3) 
of section 81 inasmuch as the photograph of 
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the fancy banner was an integral part of the 
election petition and therefore the election 
petition must be dismissed summarily under 
sub-section (1) of section 86 of the Repre- 
sentation of the People Act, 1951. We fur- 
ther direct that the High Court shall permit 
the appellant to withdraw the recrimination 
petition filed by him under section 97 of the 
Act in terms of the undertaking given by- 
learned counsel for the appellant during the 
course of the hearing of the appeal. 


44. The costs throughout shall be borne by 
the parties as incurred. 


V. IS —— —— Order accordingly. 
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Introduction. —Of the English judiciary it was 
observed: “The only subordination which a 
Judge knows in his Judicial Capacity is that 
whick he owes to the existing body of legal 
doctrine enunciated in years past by his 
brethren on the Bench, past and present, and 
upon the laws passed by Parliament which 
have received the royal assent’”?. ‘The obser- 
vation applies mutatis mutandis to our High 
Court judiciary as well. At the same time 
it is useful td add that the High Court's res- 
ponsibility to administer justice in the State 
extends not merely between citizen and citi- 
zén but also between the citizen and the State; 
commensurate with this responsibility the Cons- 
titution has conferred ample and inalienable 
powers on the High Court for the purpose; 
these power$ cannot be taken away by law 
and the High Court exercises its powers to 
do justice deriving its authority directly from 
the Constitution just as Parliament derives its 
authority to make laws from the Constitution. 
In other words, the High (Court's power io 


administer -justice is not derived through the’ 
mediacy of law made by Parliament, but is: 
Constitution 


derived immediately from the 
itself. Thus unlike the English Judges, . the 
Judges here are charged not merely legally 
but more fundamentally constitutionally with 
the responsibility of administering ‘Justice’. 
Exercising such powers and acting within the 
limitation stated above, the High Court “cleans 
the cobwebs of the law and gives a push for- 
ward to modern, trends in jurisprudence. " 


While continuity with the past is a historical 
necessity, .conformity ought not to be turned 





1. Sir Winston- Churchill. - 


2. See P. A. Naidu v. General Manager, 
South Central Railway, (1982) 2 An.W.R. 
376, 381, 382. 
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into a fetish. , Vicissitudes of time and neces- 
sities of history contribute to changes of 
philosophical attitudes | concepts, ideas, and 
ideals, end with them the meaning of words, 
and phrases and the language itself. The 
philosophy and the language of the law are 
no exceptions. Words and phrases ` take 
colour- and character from the context and the 
times and speak differently in .different, con- 
text$ and times. It is also worth while re- 
membering, that words and phrases.. have. 
not only a meaning but also a content", . It 
is also recognised that "grammar and punc- 
tuation are hapless victims of the pace of life"? 
and that “Courts should caution themselves 
against adjectives getting the better of the. 
noun. ‘Adjectives are attractive forensic aids 
but in matters of interpretation they are 
diverting intruders"?. Again it is trite saying 
that law should not be stultified by sanctifying 
little - omissions as fatal flaws and parties 
should win or lose on substantial questions 
and not on technical tortures. . In the light of, 
these principles, the question of the march of 
law during the expiring year whether progres- 
sive or retrograde, real ‘or, illusory,. falls to be 
gauged. The following review briefly sets 
out the march of law as found in the .deci- 
sions of our High Court during the year 1983 
arid-a few decisions of the Supreme Court 
under some of the more important titles of 
law. - ; 


High Court's Jurisdiction and Powers.—The 
High Court's jurisdiction is derived from. 





1. Municipal  Corpóration of. Delhi:v.- 
Mohamed Yasin, (1983) 2 S.C.J. 87. 

2. Per Chandrachud, CJ., in State of West 
Bengal v. Swapna Kumar Guha, (1982) 1 S. 
C.J. 251, 254. " 

3. Per Bhagwati, J., in Sanjeev Coke 
Mfg., Co. v. Bharat Coking Coals Ltd., A. 
I.R. 1983 S.C. 239. 2° 3 
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the Letters Patent, statutes and constitutional 
provisions. In the matter of public interest 
litigation the Supreme Court points out in 
People’s Union for Democratric. Rights and 
others v. Union of India‘, that such litigation 
is brought. before the Court. to -promote and 
vindicate public interest which demands 
that violation of constitutional or legal rights 
of large numbers of -people who are poor, 
ignorant or in a socially or economically dis- 
advantaged position’ should not gó, unnoticed 
and unredressed; the time'has now come when 
the’ Court$ must bécome the Courts for the 
poor and struggling masses of the country and 
must ,shed, their! character as upholders of 
thé: established -order and the status quo 
Durairaj v. "Union of India?, holds that the 
High Court sitiüg in appeal in writ matters 
cannot go into disputed-questions which have 
to ‘bé! decided-on ‘proper evidence and not on 
the' basis of ‘allegations and counter allegations. 
Buhart- Trading Company v. Star. Metal Co.?, 


decidés that where a ship, which was the sub- 


ject-mattér ‘of thé suit was not a.foreign ship 
and ‘was: in fact a wreck whose debris was lying 
in part within the ordinary jurisdiction of the 
High Court, the''plaintiff'S claim could be 
considered Only under the ordinary original 
jurisdiction and the suit could not have been 
filed’ under, the Admiralty jurisdiction of the 
High“ Court. "Where all the réquirements to 
entertain the suit are common to both jurisdic- 
tions, and are, in fact satisfied it will be injustice 
to’ ‘dismiss the suit because the party quoted 
on, a ‘mjsunderstanding : a wrong jurisdiction. 

Ramakrishna. I ndustrials v. Ramakrishnan‘, 

' indicates.. that the High Court regards it 
as: quite a caution that where interim orders 
can do things, which afterwards cannot be un- 
done, Court had better. not. pass Such orders at 
all, or at least not pass orders without hearing 
those who might be affected thereby and that 
séction 443 1(1) of the Companies Act has not 
the hidden meaning that no interim order can 
_be passed by a wind-up Court at the time of 


admission of the winding-up petition. Nara- 
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1. (1983) 2'S.C.J. 1. 
.2. (1983) 1 M.LJ. 1. 
3. (1983 1 M.L.J. 10. 
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simhan v. Janardhanan}, exprésses the view 
that a concurrent finding based on evidence 
is not a finding which can be touched by the 
High Court exercising jurisdiction under sec- 
tion 25 of the Tamil Nadu Buildings (Lease 
and Rent Control) ‘Act and despite - the 
wide language employed in that section, the 
High Court should not interfere with findings 
of fact merely because it does: not agree with 
the findings of the subordinate authority. 
Emperumal v. Raja Kalyana Mandapam?; 
points out that-the nature of New Trial Appli- 
cation under the Presidency Small ‘Causes 
Courts Act is not in the nature of an appeal 
bui.is only a revision, and a revision, against. 
the order in a New Trial Application to the 
High Court. can only be on a question of any. 
error or infirmity that is contemplated by sec, 
tion 115, Civil Procedure Code. — 


Du Privileges and Duties—In paanan v. 

Co-operative Sugars Ltd., itis made clear. 
that -when once counsel.has entered appear-.; 
ance at any interlocutory stage of an applica- 
tion for condoning’ delay, for the respondent, 

it is the duty of the office to enquire from 
the counsel as to whether he-appears in the 
appeal also ‘after the delay is condoned and 
the appeal is admitted. When a vakalat is: 
filed in an application for condoning the delay, 
on behalf of the respondent, on the delay be- 
ing condoned and the appeal is admitted, the: 
counsel's name should appear in the list, unless, 
he informs to, the contrary. "Unilaterally the 
office could not omit to show the name of the 
lawyer in subsequent proceedings in the 
appeal without hearing anything from the law- 
yer who, has appeared. | 


Constitutional Law.—In Rajendran v. S tate. 
of Tamil Nadw*, the Supreme Court holds 
that the posts of village officers governed by 
Madras Act II-of 1894 and Madras Act TIL. 
of 1895 were feudalistic in character and were 
governed by the'law of primo geniture, the 
in in which the applicant was born, the 





“æ 


a ew 2 M.L.J. 164; see also Gane- 
san v. Amaravathi Ammal, (1983) 2 M.L. 
J. 505. 


2. (1983) 1 M.L.J. 229. '' 
3. (1983) 2 M.L.J. 91. 
4. (1983) 1 M.L.J. (S.C.) 19. 
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village in , which he was born and, the fact 
whether he owned any property in the village 
or, not. ,' These factors are- alien to,, modern 


administrative service and are clearly, opposed, 


to Articles 14 and 16 ofthe Constitution and, 
hence, the decision to: abolish the. village offi-. 
cer; which were - feudalistic ,in character 
and anachronisms, in the modern age connot 
be,said to be arbitrary or unreasonable, ‘Nor 
is it a,colourable legislation passed with the 
object of treating the incumbents..of village 
offices in an unjust way. Nor does it violate 
Article 19 (1) (g) as it does not.affect the 
right of any of the incumbents of the posts 
to. carry on any ‘occupation, of their choice, 
even though they may not be able to stick 
on to the posts;which they - were , holding., 
Rajakumar v. Management of Indian Bank", 
makes it clear that the banks in.the course of 
their, normal functions may śtart. various depo-, 
` Sit. schemes and if,in -their' working , some 
schemes . were, -found.economical and others 
not so economical it. is open to the .panks, to 
discontinue the " schemes which were not so 
economical or beneficial to the public. Merely 
because one scheme is continued while another 
scheme is discontinued by the bank a complaint 
of arbitrariness cannot be laid against the bank. 
Sridharan v. Union of India, decides that 


the fact that. under the: impugned order Class. 
I officers of the L.I.C. drawing..salary in. 


excess.,of a certain amount are not eligible 
for ex gratia payment in lieu of bonus; being 
a. policy decision of the Corporation, and the 
rationale behind it not being new, the classifi- 
cation: is-:not improper and does not offend 
Artide 14, . Janardhana Raja v. Collector of 
North Arcot?, states: that the contention that 
rule 14 of the Tamil Nadu, Cinema Regula- 
tion Rules, 1957,.discriminates between perma- 
nent and touring cinemas by not prescribing 
any distance requirement in regard to the for- 
mer ,while such restriction is imposed .only in 
regard.to touring cinemas is liable to be re; 
jected since the object of the restriction was 
manifest and was clearly regulatory of the 
business in the interests of the public from .the 
point of view of public health, safety, conveni- 
ences, comfort and welfare to which the licens- 
ing authority must have regard under the con- 
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cerned Act. . Ponnusamy. v,- Government ‘af 
Tamil Nadw!, takes the; view: that, where: for 
publid purposes - special. enactments’ are':madé 
for: acquiring lands a nexus. between the object 
of the ;legislation;and the payment of lesser 
compensation must be established.: ‘No, sech, 


nexus existing in the case. of. the Tamil Nadu - 


Slum ‘Areas (Improvement: of;. Clearance) 
Act, 1971,. Chapter VI ofthe Act. was: liable: 
to be’ struck ‘down.as.amotnting, to-hostile 
discrimination: Nor can the- umbrella protec- 
tion undér Article’ 31-C.of the Constitution be. 
had and notwithstanding the fact that the legis- 
lation is in. furtherance of therdirective. prin- 
ciples embodied in Artide 47 itis bad as vid- 
lative. of: Article 14... In Sher Singh vs: State 
of Punjab?; the. Supreme Court. points out. that 
prolonged delay in the: execution of; a:-death 
sentence «is. unquestionably an'important. factor 
for determining ‘whether the.'sentence. should 
be allowed. to -be-.executed, ibut.no -hard:.and 
fast rule ‘cari be laid down ,that- delay, éxceed-; 
ing 2 years in the ‘execution of/a ‘sentence-.of 
death shouldbe. considered si:fficient: to -ens 
title the person 'to:invoke. -.. Article.’ 21and 
demand ‘the quashing of the sentence of -death 
on. the..basis’ that two;-years -are. sufficient, for 
appeal and consideration. of reprieve. .i-4utoz 
nomous St. Joseph's College Society: v. `The 
Diréctor of Collegiate -Educatiop?, states that 
though. an impugned government order, practi:; 
cally: embodied‘ the.:same provision. as -section 
26 ‘of the Tamil:,Nadu.” Recognised « Private 
Schools Regulation Act; 1973, which was struck 
down as violative of the riglit of minority ins- 
tititions'to- establish arid’ administer the:educa- 
tional institution oftheir. choice. under Article 
30 (1), yet when: thé: concerned-‘College, was 
appointing qualified teachers and’ keeping'star; 
dards recognised. by ' the!(Jniversity ‘theim 
pugned government order .shall .not..apply ‘to 
such. college. Rapendran v: State of, Tamil 
Nadu*, décides inter alia that: Articles 38:and:41 
being in Part TV of the ‘Constitution are-not en- 
forceable by the Courts butithey are still funda- 
mental-in. the. -governance .of the? country ~ 
Rajakumar.v.. Management of Indian. Bank’, 
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states that even assuming’ that the deposit 
schemes originally started by the bank and 
discontinued -on the basis of the impugned 
circulars were beneficial to the weaker sections 
of the society and come within the directive 
principles in Articles 41 and 46, it is not for 
the Court -to intervene and forbear the bank 
from. discontinuing the same. In Prasad v. 

Govindaswami Mudaliar!, the Supreme Court 
lays down that the contention that a finding 
of.fact cannot be interfered with by the Sup- 
reme Court has no force when the finding is 
being reversed on the ground that material 
circumstances have been ignored by the High 
Court. 'Durairaj v. ' Union of India’, holds 
that the: High Court sitting in appeal cannot 
go.into disputed questions which have to be 
decided on proper evidence and not on the 
basis of allegations and counter-allegations.: 
Proceedings under Article 226 are of a sum- 
mary nature and not suitable for adjudica- 
tio of disputed facts. J. M. B.. Roche v. 

Secretary.to Government of India®, states that 
it is not for the High. Court sitting in writ 
jurisdiction to assess the factual features, to 
fill. up the omissions in the order passed by 
the authority or supplement the inchoate. rea- 
sons given in the order. T. N. Livestock 
I nspectors’ Association v. Government cf 
Tamil Nadu, expresses the view that where 
an impugned decision is a policy decision on 
the basis of relevant materials it is not for the 
High. Court: to interfere with it under Article 
226 unless it be that the decision arrived at 
is so arbitrary and unconscionable that it would 
affect all canons of fair play in State action 
ànd unless the Court comes to a conclusion 
that the decision is absolutely arbiirary or irra- 
tional. Workmen of B. & C. Mills v. State 
of Tamil Nadu’ ; holds that a person or autho- 
rity to be: amenable to the jurisdiction: of the 
High Court under Article 226 need. not fall 
under the category of “other authority" with- 
in the meaning of Article 12. The “person” 
referred to in Article 226 must be'a person 
to whom a writ will lie according to the well- 
established punch depending on the nature 





1. (1983) 1 M.L.J. (S.C.) 4 
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3. (1983) 2 M.L.J. 180. 

4. (1983) 1 M.L.J. 453. 

5. (1983) 2 M.L.J. 124, - 


47, 


LAW JOURNAL [1984 


of the writ sought for. The writ of manda-’ 
mus is an extraordinary remedy and is in fórm 
a command directed to a person, corporation 
or an inferior Tribunal requiring him or them 
to do à particular thing there specified. which 
appertains to his or their office and is in the 
nature of a public duty. So long as the duty 
sought to be enforced is in the ‘nature of'a 
public duty it is not necessary that the person 
or authority on which the ‘duty is imposed 
should be a public official or an official body. 

It is further necessary that the person claim? 
ing a writ of mandamus must have a legal 
right to the performance of a legal duty by the 
one against whom the writ is sought. Raja- 
kumar v. Management of Indian Bank’, states 
that it cannot be said that the starting of'a 
deposit or the closing thereof by nationalised 
banks amounts to a public duty enforceable 
by a Court of law by the issue of a writ ot 
mandamus directing them to start a particular- 
scheme or to forbear them from discontinuing 
a scheme. In Rajendran v. State of, Tamil 
Nadu?, the Supreme Court lays down that it 
is not possible to hold that the termination of 
services brought about by the abolition of a 
post effected. in good faith attracts Article 311 
(2). It cannot be said that the Tamil Nadu 
Abolition of Posts of Part-time Village Offi- 
cers Act, 1981, by which the vilage officers 
in the State of Tamil Nadu were abolished 
contravenes Article 311 (2). „Shanmugam 
v. Officer Commanding’, expresses the view 
that the nature of proceedings before a Court 
Martial being summary there is no need for 
a detailed judgment or even discussion of evi- 
dence and the appellant cannot claim that he 
would be governed by the principles which 
would apply to a civil servant under Article 
311 as members of defence services hold office 
during the pleasure of the President and are 
not entitled to the protection under Article 
311. Mis. Southern Synthetics Ltd, v. State’, 
holds that since the policy of Government 
under the Prohibition Act is to regulate the 
consumption of liquor in such a manner as 
will eventually fulfil the objective of Article 
it must be held that the State is entitled 





(1983) 1 M.L.J. 4. 
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to exercise its powers under Entry’8 or List 
Tl of the Seventh Schedule not only in respect 
of ethyl alcohol and preparations made there- 
from but also in regard to methyl alcohol as 
the latter also is sought after'and ‘consumed 
though mistakenly as an intoxicant. 


Industrial and Labour Law.—In People's 
Union for Democratic Rights v. Union of 
India’, appropos employment of labour and 
violation of labour laws the’ Supreme Court 
observes that labour laws are enacted for im- 
proving the conditions of the workers and the 
emplogers cannot be allowed to buy off im- 
munity against violation of labour laws by 
paying a paltry fine which they would not mind 
paying because by violating the labour law 
they would be making profit which would far 
exceed the amount of fine. “If violations of 
labour laws are going to be punished by meagre 
fines it would be impossible, to’ ensure obser- 
vance of the labour laws and the labour laws 
would be reduced to nullity. Magistrates and 
Judges must view violations of labour laws 
with strictness and whenever any violations oi 
labour laws are brought before them they 
should punish the errant employers by im- 
posing adequate punishment. Veeramani v. 
Managenient of M. D :- Co-operative Supply 
and Marketing Society’, makes it clear that the 
Industrial Disputes Act is a self-contained Act 
designed to make provision for the investiga- 
tion. and settlement of industrial disputes with- 
in the frame-work of the Act; the scope of 
an industrial adjudication cannot be enlarged 
or considered to be wider than what is actual- 
ly or what has been provided for in the statute; 
an understanding regarding the nature of an 
industrial dispute and the scope of adjudica- 
tion has to be secured only from the reference 
and the provisions of the Act and not de hors 
that; it is not permissible to look beyond the 
Act to sustain ‘a procedure not warranted by 


` it in the determination of industrial -disputes - 


and justify it on considerations of wider im- 
plications of an industrial dispute, community 
of interest and securing and maintenance of 
industrial peace etc. ; the definition of a ‘work- 
man' under section 2 (s) now includes a dis- 
missed workman, but does not as yet take in 
the heir or legal representative of a deceased 


: \ 
workman; the legal representative or heir is 
not contemplated at all as a person bound by 
an award ‘and he cannot come on record and 
continue fürther proceedings; the existence or 
apprehension of a dispute is the occasion: for 
reference under section 10 (1) and the refer- 
ence cannot survive the dispute. “So on' the 
death-of the workman in the instant case the 
dispute relating to his non-employment ceased 
and no dispute capable of either'a settlement, 
or adjudication resulting in the giving of .re- 
lief by one party to the other would there- 
after remain. Management of M|s. Mumtaz 
Agencies v. Mohideen’, states that the adjudi- 
cation of the authority under the Madras Shops 
and Establishments Act, 1947, that a person 
is a workman is not binding on the authority 
under the Industrial Disputes Act, who has 
to decide the matter under section 33 (2); 
the latter is duly bound to go into the qués- 
tion: on merits and on materials placed by the 
party - before him. — Workmen v. Engine 
Valves Ltd.?, decides that when orders are 
passed subsequent to the enactment of sec- 
tion 11-A, the Labour Court itself should take 
note of its existence; its applicability does not 
depend upon the workman seeking relief by: re- 
ferring ‘to it; when section 11-A has been in- 
corporated with effect from 15th December, 
1971, a Labour Court functioning under the 
Act is bound to apply such amendments which 
are carried out from time to time, irrespective 
of any plea raised pertaining. to its jurisdic- 
tion; subsequent to the introduction of section 
11-A when a jurisdiction had been conferred 
on the' Tribunal to satisfy itself about the cor- 
rectness of the findings of misconduct, the 
Labour Court has to exercise the jurisdiction 
enjoined upon it; it is not for the workman 
to'plead an incidental’ and consequential re- 
lief made . available to him by statute; the 
Labour Court has suo -motu to, apply section 
11-A, and the contention that the stage for 
interference under section 11-A by the Tribu- 
nalis reached only when it has to consider the 
punishment after having accepted the finding 
of guilt recorded by the employer is not cor- 
rect. In satisfying itself abeut the correct- 
ness of the finding it must reapprise the evi- 
dence and find out whether the misconduct 


alleged has been made out or not.” Secretary 


arf 
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and Treasurer, State Bank of India v. Muthu- 
krishman’, expresses the view that the Tribunal 
has power to consider a lesser punishment 
for minor misconduct of an employee of the 
State Bank and has ample power to bring the 
offence under,any category envisaged in para- 
graph 52 of the Shastri award. ‘Such. power 
is available to the High Court while dealing 
with such cases under Article 226 of the Con- 
stitution. The Tribunal and the High 
Court have ample power to bring the offence 
committed by the employee under the proper 
provision of law though he had been charged 
for a serious offence. This power is derived 
both from section 11-A of the Industrial Dis- 
putes Act and also under the law as it existed 
prior to the introduction of section 11-A of 
the Act. Workmen of B. & C. Mills v. 
State of Tamil Nadu?, points out that the Com- 
missioner of Labour while acting under sec: 
tion 12 as Conciliation Officer, is not invested 
with the power to adjudicate an industrial dis- 
pute; his duties are only administrative;: all 
that he can do is to try to persuade the. par- 
ties tó come to a fair and amicable settlement ; 
the implementation of a settlement arrived 
between the company and its workmen under 
section 12 (3) cannot be called a duty which 
is in the nature of a public duty, it is purely 
contractual and a writ of mandamus cannot 
issue for the enforcement of a contractual 
right. Superintendent, Jansi Leather Works 
. Gowri?, statds that when the matter was 
before the Labour Court in the application 
under section 33-C (2), the management was 
bound to pay full wages as compensation... 
; 
Contracts and ancillary laws.—In, Krishna 
Reddy and. Co. v. Thimmiahs,:it is held that 
if a’ document entered into between the two 
parties and relied on as constituting the con- 
tract contemplates the execution of a further 
regular agreement between the parties; it is a 
matter of construction whether the execution 
of a further contract is a condition of the terms 
of the bargain or whether it is a mere expres- 


sion of the desire of the parties as to the 
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manner in which the original agreement is to 
be performed. In the former case there can- 
not be any. enforceable contract. unless the 
condition is fulfilled or on the ground that 
the law does not recognise a contract to enter 
into a contract. - Another settled principle 
of Jaw is that when there is a written docu- 
ment followed by further negotiation: in the 
form of correspondence the entirety of the 
correspondence has to be looked into to find 
out whether there has been a completed: con- 
tract or not. George & Sons v. M|s. Mar- 
shall Sens (Mfg.) Ltd.*, points out that in 
the absence of any stipulation fixing the period 
of delivery of a plant the contract has to be 
performed within a reasonable time. Where 
delayed performance is accepted and the party 
wants to claim damages under section 55 of 
the Contract Act he must issue a notice.to the 
party in breach of his intention to ‘claim 
damages at the. time when he accepts per- 
formance of the contract. Nor.can section 59 
of the ‘Sale of Goods Act be invoked as the 
definition: -of ‘condition’ and, ‘warranty’ in 
section 12 of that Act is confined to. stipula- 
tions in a contract of sale with reference to 
goods and stipulations with regard to time 
and other matters are outside such definition. 
To constitute a condition with reference td 
sections 13, 14 and.15 of the Sale of Goods 
Act the. condition or stipulation must be with 
reference to the quality of the goods and any 
condition with regard to -the.time of perfor- 
mance of the contract is not a ondion within 
the ambit of section 12. i 


Commissioner of Income-tax, M adras « v. Siva- 
prakasa Mudaliar?, expresses the view that an 
interest in a partnership can be' a joint family 
asset and none the less so for the fact that the 
family as such is not recognised by the law 
of partnership as capable: of becoming a 
partner. Such partnership interest can ‘be 
acquired by: providing the requisite share capi- 
tal to the kartha or other coparcener or by 
buying a partnership share from a stranger to 
the family or from a member of the-family 
who is a partner:in a ‘firm in his individual 
capacity. — Rajagopalachariar . v. Venkata- 
chalam?, states that section 47 of the Partner- 
ship Act is in the nature. of an enabling sec- 
tion so that the transactions and activities: ofa 
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firm which is dissolved do not come to a ‘dead 
stop 'on;such dissolution but. are permitted to 
be carried on -ànd. completed. to the extent to: 
which they may be necessary to wind up. the 
affairs of -the firm, but that is not the same 
thing as saying that the firm continues to exist 
in ‘spite of. dissolution. Sri Maheswari .Comi- 
mercial Finance Corporationy. K. C. Finance: 
Corporation’,< explains.that rules 5 and 6 of: 
the."Tamil: Nadu. Partnership’ ( Registration) 
Rules, say "nothing as to whether the entry 
takes effect on the date when it is made or on 
the date with respect to which it is ‘made. 

Filing of notice of retirement of a partner 
with the Registrar of -Firms and the require- 
ment’ as ‘to tbe publicity to be-given' are 
significant only as regards the Firm's-creditors. 

Likewise section 45 has reference-to the part- 
ners liability to the creditors in their charac- 
ter as partners `of- the firm and “not to ‘any: 
personal creditors of the indiyidual partners 
concerned. Buhari Trading Co. v. Star Metal 
Co.*. decides that "the dismissal, of a — suit 
when ,it’ was sought to be withdrawn on the 


ground that the plaintiff therein was an  un-- 


registered firm does not bar. the filing ofa 
fresh suit on the same cause of action after the 
firm. gets itself registered and for doing SO no 
permission is needed. 

$i ' Dy i 
p Pillai. v. S ubbaraya Pilla}, states 

that. mere delay does not by itself preclude 
the: plaintiff -from obtaining specific perfor- : 
mance if his suit is othewise in time. Rama- 
krishnan v. The' Assistant, Director Ex-ser-: 
vicé-men Welfare Board*, holds that the pre- - 
ponderance of judicial opinion is that a tenani 
in possession of leasehold property after the 
termination of the lease cannot be dispossess- ' 
ed by force except : ‘under the: authority of law. 
and: the position is not different in tlhe-case: 
of a tenancy under the Government. : Even-if 
forcible possession, has been taken by the Goy- 
etriment as a quandom lessor the quandom 
tenarit ‘is entitled to. get back possession of the 
property under ‘section 9, Specific Relief Act. 
ae Reddy ane Co. v: Thimmiah?, makes 
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it'clear that'section 16 (c) of the Act is pro- 
hibitory and a duty is cast on Courts by' a 
public ‘statute that specific performance | of a 
contract canfiot be granted in favour ' ‘ota 
person ‘unless hé offers and proves readiness 
and willingness to perform his part of the con- 
tract. It is‘the duty of the Court to see whe- 
ther'the person who seeks to enforce the con- 
tract satisfies the mandatory ` provision of Sec. 
üon l6. - di 


"i "u^ "d 5 


in 


(n t 


Prdperty Law.—In Ayyasami Pillai 'v. Sub-i 
baraya‘-Pillai*, it is held that merely because it’ 
had been stipulated in a salé deed that when-' 
ever -the^ vendors ‘repaid the sale amount the 
vendéé should ` ‘reconvey the property without - 
raising any objection, it cannot be ‘said that ' 
the’ 'clausé offends the rule against perpetui- . 
ties. - It was not necessary for the parties to" 
fix any time limit inasmuch as the agreement 
for réconveyance doés not create any interest in: 
the property. In Prasad v. Gowindaswami 
Mudaliar?, the Supreme Court lays down that: 
where a sale deed was: executed nominally to- 
staye off creditors on' an express understand- 
ing withthe vendee to reconvey the property 
after pressure of creditors subsided the. sale is’ 
vitiated and'no relief in equity could be grant- 


, . ed to the. vendee éven in respect of the ven- 


dor's debts paid off by him. Authorised O ffi- 
cér' v. ‘Ramaswamy Gounderi, states that’ the" 
total effect of section 53-A, Transfer of Pro- 
pérty Act is to’ effectuate a transfer as fully 
and as completely as if a conveyance had been. 
effected although all that the parties have is a’ 
mere agreement in writing for the transfer of 
property-'followed by delivery of possession 
and a'willingness on the part of the’ parties to. 
complète the transaction. Hence where 'an 
agreeiient' of ‘sale in writing "was" entered: into 
on 4th February, 1970, and delivery of posses 
sion was‘ made pursuant to, the agreement 
béfore'15th February, 1970; the date of com- 
mencenment of: the- Tamil Nadu Land Re-: 
forms (Fixation of Ceiling on Land) Act 
1970, the lands must be deemed to have been 
transferred on 4th February, 1970 itself though 
the sale deed had been: executed only on 15th, 
May, 1970, and the sale cannot be regarded as. 


defeating | the provisions a section 22 of the 
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Tamil Nadu Act. Ayyasami Pillai v. Subba- 
raya Pillai’, expresses the, view that where a 
document was styled an outright sale deed recit- 
ing that from the date of the sale the vendee 
was entitled to enjoy the property from gene- 
ration to generation with absolute powers. and 
the evidence showed that the property was 


worth only the amount shown as consideratiori: 


on the date of sale and there was also a stipula- 
tion in the document that if the vendors repaid 
the amount the vendee should reconvey the pro- 
perty without fixing any 
which the reconveyance could be asked for, 
the transaction was an outright sale and. not a 
mortgage by conditional sale. Sri Rajendra 


Mills Ltd. v. Pandian Bank.Ltd .?, points out. 


that where a purchaser of property had under- 
taken to pay the debt due to thé decree-holder 
it amounts to a contract to the contrary with- 
in section 56 and the relief of marshalling is 
unavailable. S. V. S. Devey and Sons v. 

Narayanaswarm®, states that section 69, Trans- 
fer of Property Act is one of the rare ins- 
tances.where a person who is not the owner 
of.property could convey the right, title and 
interest. of a third party, the mortgagor. The 
niorígagee gets a power to sell the mortgagor's 
interest in the property. along with his own 
interest and. while. exercising such power. of 
sale he is not acting under the mortgagor or 
as an agent of the mortgagor. Govindaswami 
v. Bakkimt, holds that section 83 has got a 
specific purpose to serve. The section en- 
ables a mortgagor to deposit into Court the 
amount remaining due on the mortgage. On 
receipt,of notice from the Court, it is up to 
the mortgagee to present a petition mention- 
ing the amount then due on the mortgage and 
his willingness to accept the money deposited 
in full discharge of such amount and on the 
mortgagee depositing in the Court the mort- 


gagee deed and all documents in his. posses. 


sion or power relating to the mortgaged pro- 
perty he can apply for.and receive the money. 
If the mortgagee does not.accept the money 


deposited ‘and ‘does not signify his willing- 
ness to’ accept the same in full discharge of 
the amount due under the mortgage the Court 


has no obligation, to enter. into any enquiry as. 
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to whether the amount deposited by the mort-: 
gagor represents the correct amount due to the 
mortgagee.. Such an enquiry is alien to sec- 
tion «83. ‘Krishnan .Servai v. . Arulmighu 
Kaliamman- Temple’, decides . that where the 
tenant had agreed in writing to vacate by a. 
specified ‘date it would amount to a contract 
to the contrary and it would not be open to 
him to insist on a further notice of termina-, 
tion in accordance. with the terms .of sec-: 
tion 106- 0f the Transfer of Property Act. 
Ramakrishnan v. Assistant Director of Ex- 
Senvicemen Welfare etc., Board?, points out 
that the léssee's liability under section 108, 
clause ( q) to put the lessor into possession 
on:the determination of the lease arises whe- 


ther the lease is terminated by notice or by 


efflux of time and unlike the English law, the 
Indian law does not recognise any right of 
re-entry ‘without due process of law. 


Land Ténures ünd Tenancy legislation .—In 
Valambal v. . Madhyarjungswaraswami. Tem- 
ple®, it is held that where the appellant claim- 
ing to be the adopted daughter of one A, the, 
last service-holder of a devadasi inam attach- ` 
ed.to the responderit temple, after the ceasing: 
of such inam by reason of ‘Madras Act XXXI 
of 1947 applied for the grant of a patta under 
section 15 of -the Tamil Nadu Inam Estates 
( Abolition and Conversion into Ryotwari) Act ' 
XXVI of 1963 and the respondent temple 
filed a suit in the lower Court for recovery of 
possession which was  decreed, the alleged 
adoption of.the appellant being also found 
against and the appeal therefrom to the High 
Court being also dismissed whereupon the As- 
sistant Settlement Officer granted a patta to. 
the temple under section 9 of the Act and not, 
to the appellant, the grant of patta being also. 
upheld by the Tribunal, a claim in the appeal- 
to the High Court by the appelant that the 
dasi tenure was a service tenure by virtue of 
section: 40- (2) of the’ Hindu Religious and. 
Charitable Endowments Act, 1959, and the 
matter can be.decided only by the Collector 
and enfranchisement ought to have been made 
without in any way being affected by the 
decision of the civil Court was not tenable; 
since the evidence showed that the inam grant 
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was in favour of the temple and was a devada- 


yam land and not a devadasi manyam.the ques- 
tion of enfranchisement in favour of the person 
claiming (but not proved) devadasi service 
under section 40 (2) of the Hindu Religious 
and Charitable Endowments Act, 1959, can- 
not be agitated. Kedariswaran v. Sri 
Nadanapureeswarar Templet, makes it clear 
that the Settlement Tahsildar acting under the 
Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwari) Act XXX of 1963, 
has no power to review his own order which 
had already been taken on appeal to the Tri- 
bunal and that appeal had been dismissed: for 
non-prosecution; the fact that the Settlement 
Tahsildar had once again considered the grant 
of patta will not cure the defect.since there 
was absolutely no provision in the Act or the 
Rules framed thereunder.for such a course be- 
ing adopted by the Settlement Tahsildar; sec- 
tion 16 (4) (ii) also fortifies the view that 
the Tahsildar who had decided the matter in 
respect of the same survey numbers after an 
enquiry under section 11 cannot review the 
same once over again. 


Ganapathy v. Anbalagan?, lays down that the 
principles of Justice require that the adjudica- 
tion of a controversy should take place in the 
presence of both parties and when proceedings 
are initiated, by one party against another, 
the presence of the ‘another’ must be secured: 
so as to afford him an opportunity to make 
his say in the matter of grievance expressed 
by the party initiating the proceedings and it 
is only with this end in view, the imperative 
provisions of issue and service of summons of 
notice got adumbrated in the procedural law 
(see Order 5, Civil Procedure Code). Neither 
the provisions of the Tamil Nadu Cultivating 
Tenants Protection Act nor of the Rules lay 
down the procedure for the issue and service 
of summons. Due significance has therefore to 
be given to the expression “as far as possible" 
occurring in rule 8 (i) of the Rules. In the 
absence of a rule of exclusion, express or 
implied either in the Act or the Rules there 
is no escape from Order 5 of the Code with 
regard to issue and service of notice in the 
proceedings before the Revenue Court. Kri- 
shnamurthy Iyer v. Ramaiah Konar’, states 
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that whére in double crop lands leased out for: 
paddy. cultivation the tenant dug up a pond, 
buried a cow, created a samadhi. over that and 
also put up a thatched roof and had also raised 


. cocoanut trees thereon, these acts are liable to 


result in eviction under section 3 (1) of Act 
XXV of 1955. "The admitted digging up of 
the pond and using the earth therefrom for 
providing a kalam would attract section 3 (2) 
(b) as well as section 3 (2) (c) of the Act, 
The raising of cocoanut trees in double 
crop nanja lands by itself is an act injüri- 
ous to the land inasmuch as when they grow 
up they are deeply imbedded in the soil ren- 
dering the soil less fertile and unfit for paddy 
cultivation. Subbarayan v. Muralidharan, 
observes-that when once there has been admis- 
sion by tenant of liability to pay arrears of 
rent as claimed by the landlord it means that 
he has submitted to an order that he is lia- 
ble to pay the arrears, but that does not 
mean that the Court has impliedly given a 
finding, that the tenant had committed de- 
fault. Govindasamy v. Rajagopalam?, lays 
down: (1) Under section 3 (4) (5) the first 
order to-be passed after hearing parties should 
relate to a determination whether default in 
payment of rent has been made and in case 
of default the Revenue Divisional Officer shall 
give reasons if he decides in his discretion not 
to give time to make up the deficiency 
but to order eviction straightway; (2) If the 
Officer decides in his discretion to grant time 
he should take into account the relative  cir- 
cumstances of the landlord and the tenant and 
fx such reasonable time as he may find it 
necessary giving reasons; (3) The Officer has 
no jurisdiction to pass a composite order initial- 
ly with a default clause stating that on non- 
deposit automatically eviction. would follow. 
Where the officer had thought fit to grant 


time, the order of eviction has to be in two 


stages; (4) If tenant applies for extension 
of time the Officer should consider the: cir- 
cumstances put forth by him. Extensions 
may be granted from time to time after notice 
to the landlord. Extension without such 
notice is not valid, equally an order of evic- 
tion by second stage order without notice to 
the tenant is invalid; (5) Stereotyped or mech- 
anical orrders would be tantamount to failure 
to exercise judicial functions and non-compli- 
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ance with statutory directives; (6) Whenever 
extension of time.is asked for it would be 
prudent for the Officer to ask the parties to 
- file the application in writing, in case they are 
illiterate the statement by them before him 
should be recorded and their signatures or. 
thumb-impression taken; (7) There is no con- 
cept of ‘wilful default’ and it should be under- 
stood only with reference to the default contem- 
plated in section 3; (8) If landlord declines 
to: receive part-payment the Court should 
receive it and keep it in deposit. Refusal to 
receive part-payments would not. mean that 
an eviction order should follow;.(9) If an 
agreed rent is arrived at and recorded with 
endorsement by.both parties no remission of 
the quantum could be pleaded by tenant un- 
less statute permits; (10) If eviction order. is 
passed refusing further extension of time, the 
Officer should record reasons for refusal of 
extension; (11) In case of failure to deposit 
the amount by the date fixed, an order of evic- 
tion cannot be passed on the same day but 
could be passed only on a subsequent date, 
Sundarachar v. Alagappan!, holds that where 
in.a suit for declaration of title and ^ other 
` reliefs the tenant raises the plea of his being 
a cultivating tenant and of the suit not being 
maintainable the Court will have to make a 
preliminary enquiry and in case he is_a cul- 
tivating tenant no other question would" arise 
for consideration and the matter would have 
to be transferred to the statutory authority. 
If however he was not a cultivating tenant 
having surrendered possession of the property 
prior to the suit, then he would be a person 
not entitled to the protection of the statute 
and the matter will have to be dealt with by 
the. civil Court. The civil Court has there- 
fore to frame an issue as to whether there was 
surrender of possession and the question will 
have to be considered im the light of the find- 
ing on the point. If it is found that- he had 
not surrendered possession then the pro- 
ceedings will have to be transferred to the 
statutory authority. -If he had surrendered 
' possession the civil Court will consider appro- 
priately and deal with the matter. — ` 


Varada Tyengar v. Ramudw?, points out that 
there is no express provision like section 10 
.of the Civil Procedure Code, in either Tamil 
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Nadu Cyclone and Flood Affected ‘Areas 
Cultivating Tenants Arrears- of Rent (Relief) 
Act XVI'of 1980 og Tamil Nadu Agricul- 
tural-Lands (Record of Tenancy) Rights Act 
X of 1969. The Court cannot read a provi- 
sion of that kind into the special statutes pure- 
ly on a priori considerations as to which of 
two proceedings in two different forums. has 
the right of precedence and whether one should 
go on and the other stayed. The proper way 
to give full force and meaning to different 
statutes and to allow the Tribunals constituted 
under each of them to fulfil the purpose for 
which each is created,-is to regard each as 
turning on-its own individual axis. 
i 

Ramu Reddy v. Kamalanatha Reddy', ex- 
presses the view that where during the pen- 
dency of appeals against dismissal of suits by 
tenants for a declaration that they were cul- 
tivating tenants the latter applied to the Reve- 
nue Court for leave to deposit the rents into the 
Revenue Court and filed interlocutory appli- 
cations with a request to the Revenue Court 
that pending the appeals the trial of proceed- 
ings before it shall be stayed but the Revenue 
Court dismissed the applications, the orders of 
dismissal was wrong. Both the sub-rules of 
rule 9 of the Tamil Nadu Cultivating Tenants 
Arrears of Rent Relief Rules, 1980, cover two 
different areas though there may be some over- 
lapping. Sub-rule (1) confers powers exer- 
cisable by a civil Court to the trial of suits by 
revenue Courts, while sub-rule (2) covers 
such powers specified therein which are set 
out in the Civil Procedure Code; so far as 
sub-rule (1) is concerned the powers of a civil 
Court in the trial of suits is expressly conferred 
on the révenue Court.. The powers exercisa- 
ble by a civil Court in the trial of suits will 
also embrace staying the tria] and such a power 
could be exercised by the civil Court either 
under section 10 or section 151 of the Civil 
Procedure Code depending upon the circum- 
stances of the- case. Therefore construing 
rule 9 (1) as conferring such power on the 
revenue Court, such Court can stay the peti- 
tions on its file pending the disposal of the 
appeals. 


Parthasarathy Mudaliar v. Authorised O fficer’, 
lays down that under the Tamil Nadu Land 
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Reforms. (Reduction of Ceiling on Land) Act 
(XVIII of 1970), the Authorised Officer can- 
not suo motu revise his earlier order granting 
exemption and make fresh assessment regard- 
ing determination of exemption. ~~ :..- 


Authorised Officer v. Ramaswamy Gounder*, 
expresses the view.that the Tamil Nadu Land 
Reforms (Fixation .of Ceiling on Land) ‘Act 
(LVIII of 1961) can by no means regarded 
as a special enactment devoted to the fixation 
of ceiling on.agricultural holdings. . Section 22 
may have been enacted as an anti-avoidance 


measure, but that will not render the concep- | 


tions to be found in that section as having some- 
thing like a special meaning different altogether 
from the meaning the law assigns to them under 
the general law. ‘The section deals not with 
mere documents but with. substantial transac- 
tions of sale, gift and the like.. Under. the 
general law a sale can be effectuated either 
by a registered conveyance or,.short of that, 
under the -provisions of section 53-A of. the 
Transfer of Property Act., Section 22 of the 
Tamil Nadu Land Ceiling Act as subsequently 
amended deals not so.much with documents 
as with real transactions recognisable’ by Jaw 
as such. Hence the transaction of sale dealt 
with by that section must.include not merely 
a registered sale by conveyance, but also a, sale 
which is equally effective under the provisions 
of section 53-A of.the Transfer of Property 
Act. Viswanathan v. Authorised O fficer?, elu- 
cidates that the. expression “any person” 
occurring in section 50 (3) (a) (4) provid- 
ing that objections to any entry in the draft 
assessment. roll may be preferred by any per- 
son within 30.days from the date of publica- 
tion in the official gazette is. comprebensive 
enough to take within itself the persons whose 
names appear.in the draft as well. The time 
for filing objections in accordance with the sub- 
section cannot be extended as within 30 days 
from the date of service of the notice., Nages- 
waran v. Authorised Office, states that it is 
only where the records clearly showed that the 
petitions had been filed beyond 90 days the 
Land Commissioner can reject he revision 
petitions without going into the question of 
cause being made out for not filing the revi- 
sion as provided under the proviso to rule 11 
(3) of the Tamil Nadu Land Reforms (Dis- 
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posal of Surplus Lands) Rules, 1965; there- 
fore if the Commissioner is to reject a peti- 
tion he must give an opportunity to the peti- 
tioners to show sufficient reasons, if the peti- 
tions have been filed - beyond 60 days but 
within 90 days of the receipt of the order. 
What is contemplated under the proviso to 
rule 11 (3) (a) is what is provided under 
section 5 of the Limitation Act. 


. Mohamed Noordeen v. Ameena Ammal, lays 


down that the Explanation to section 2 (3) 
of the Tamil Nadu Occupants of Kudiyiruppu 
(Conferment of Ownership) Act, 1971, enacts 
a rebuttable presumption that, any person in 
occupation of a kudiyiruppu is an  agricul- 
turist ‘or agricultural labourer; it is for the 
decree-holder to rebut the presumption. Sec- 
tions 3 and 4 show that the Authorised: Officer 
is the sole authority to decide the question as 
to whether an occupant of a kudiyiruppu is 
entitled to ownership right under section 3. 
The provisions of Act XL of 1971 should not 
be construed as though its provisions were 
controlled by: the scheme and structure of the 
earlier enactment (Act XXXVIII of 1961) 
as there are differences between the ‘Acts. 
The Court's jurisdiction is completely ousted 
under ‘section 25 in all matters which the 
authorised officer is empowered by or ünder 
the Act to detérmine. `` The judgment-debtor 
being entitled to the ‘initial presumption that 
he is an agriculturist or Agricultural labourer 
it.is for the decree-holder to initiate appro- 
priate proceedings before the authorised offi- 


cer for the relevant relief in this regard. 


Hindw Law and related legislation:—In 
Alagammal v ;. Rakkammal’, it is pointed out 
that the presumption in favour of a marriage 
arising from continuous cohabitation between a 
man and a woman for a long number of years 
is totally destroyed where the man was already 
married to a woman and had a child’ by her 
and persons who would have normally attend- 
ed his alleged marriage with another woman 
if such a marriage had taken place were nei- 
ther invited nor intimated and there was no 
evidence of the woman having been treated by 
the community as the wife of the man nor 
was there any acknowledgment in his will of 
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the woman by the man as his wife. Rama- 
nathan v. Subbalakshmi:, expresses the view 
that incest is so abhorrent to mankind that one 
should expect the strictest proof for conclud- 
ing that it arises in any given case. Though 
the relationship between a foster-parent ‘and 
a foster-daughter is not based on consanguinity 
any sexual connection’ between them is just 
as bad as incest. The term “instead” in sec- 
tion 13-A of the Hindu Marriage Act means 
that for a Court to act. under this section the 
Court must be in a position to hold that the 
petitioner is entitled to à divorce, but instead 
of granting a decree for divorce a decree for 
judicial separation must be made as the pre- 
ferred way of disposal of the case. The sec- 
tion does not mean that where the petitioner 
has completely failed to make out any case, 
the Court can even present him with a decree 
for judicial separation. Margabandhu v. 
Kothandaram Mandhiri?, decides that the am- 
endment to section 16 (1) of the Hindu 
Marriage Act by Act LXVIII of 1976 gives 
right even to illegitimate children even though 
the marriage might have been void or voidable; 
what is more, they will share equally with the 
legitimate children. There is no warrant: for 
the argument that the illegitimate ' children 
will be entitled only to a share in the self- 
acquired properties of the father. Srinivasan 
v. Kannan Motor Transport’, states that 
during the lifetime of the father the mother 
cannot be the guardian of a minor child under 
the provisions of the Hindu Minority and 
Guardianship Act; to say that because there is 
no prohibition she could act as the guardian is 
overstating the law without looking at sec- 
tion 6. Commissioner of Income-tax, Madras 
v. Sivaprakasa Mudaliar*, points out that 
under Hindu law a family can become the 
owner of the separate property of a coparce- 
ner by purchase or by formal gift or by the 
coparcener throwing his separate property into 
the joint family hotchpot; even where the 
family as such has, no property of its own and 
there can be no blending literally so-called the 
coparcener concerned can clothe his interest in 
a partnership with the character of joint family 
property; no legal formalities are required for 
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impressing the separate property of a coparce- 
ner with the characteristics of joint family 
property; all it requires is an effective inten- 
tion of.the coparcener to give up his sepa- 
rate dominion over his property and thence- 
forward treat it as joint family property; it is 
not necessary that a joint family hotch-pot 
should already hold something, even an empty 
hotchpot can receive and hold what is thrown: 
into it by the coparcener. In Prasad v. 
Govindaswami Mudaliar?', the Supreme Court 
elucidates that natural guardian in managing 
the estate may mortgage or sell in. case of 
necessity or for the benefit of the family; if 
the alienee does -not prove legal necessity or 
he does not make reasonable inquiries the sale 
is invalid; the father in a- joint Hindu fami- 
ly may sell or mortgage including the son's 
interest therein to discharge a debt contracted 
by him for his own personal benefit and the 
son will be bound,.if the debt was antecedent 
to the alienation and was not incurred for 
an immoral purpose; the validity of an aliena- 
tion made to discharge an antecedent debt 
rests upon the pious duty of the son to dis- 
charge his father's debts not tainted with im- 
morality; the father alone can alienate the 
son's share in the case of a joint family. The 
privilege of alienating the whole. of the joint 
family -property for payment of an antecedent 
debt is the privilege of the father, grand- 
father and great-grandfather gua the son or 
grandson only. ‘Another condition to be satis- 
fied before the son could be held liable is that 
the father or the manager acted like a prudent 
man and did not sacrifice the property for an 
inadequate consideration. Poochammal v. 
Chinnasamy. Thevar?, states that the  kartha 
of a Hindu joint family is competent to enter 
into a contract for sale of property to dis- 
charge an earlier mortgage, to incur expenses 
for the marriage of his daughter and to main- 
tain the family itself.. Even assuming that 
anyone is entitled to object to the absence of 
benefit to the family it is only the son and not 
a usufructuary mortgagee whose rights as mort- 
gagee are intact under the alienation. Ragho- 


“thaman v. Kannappan?,-decides that where a 


debt was incurred by the father for.a binding 
purpose and on the death of a son subsequent- 
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Jy his mother: succeeded. to his share in the. 


joint family property, the deceased son’s share 
will be liable for the. debt incurred by the 
father in execution effected by the creditor 
who had obtained a decree against the family 
property. Sri Mahaliamman Temple v. 
Vijayammal’, lays down that unless the testa- 
mentary disposition is to a woman who had no 
pre-existing right in the property the disposi- 
tion. itself will come within the provisions of 
section 14 (1)-of the Hindu Succession Act 
so that the life estate will get itself enlarg- 
ed into an absolute estate and the reversion 
will come to an end. Commissioner for 
H. R. & C. E. v. Swamikeela Arasalwar 
Dharmam?, states that to find out whether 
a temple is a public temple the. crucial test is 
whether the Hindu -public or any section of it 
is entitled to use the place as a place of public 
religious worship and it is doing it as of right 
and not as a gratia from those in management. 
Sam Ayya v. Karuppan Ambalam?, expresses 
the view that- where the defendants merely 
stated that they were also entitled to conduct 
a festival alongside the plaintiffs in' the cus- 
tomary. manner, the suit is not one involv- 
ing a dispute regarding the usage and .custom 
prevalent in the temple and is not barred by 
the provisions of sections 63 (e) and 108 of 
the Hindu Religious and Charitable Endow- 
ments Act. 


. Insolvency Law.—In Kuppa Boyan v. Sengot- 
taiyan*, it is held that merely because the 
judgment-debtor had filed an insolvency peti- 
tion before the Insolvency Court it cannot be 
said that a petition to attach and sell the pre- 
perty of the judgment-debtor -should be stayed 
where it was not averred that the - proper- 
ties of the petitioner were taken by the off- 
. cial receiver in pursuance of the Insolvency 
Court - or that the order of the Insolvency 
Court was brought to the notice of the execut- 
ing Court. 


Law of evidence.—In Ramji Surjya v. State 
of Maharashtra*, the Supree Court lays down 
that even when there is only. a sole eye-wit- 
ness of a crime a.conviction may be recorded 
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against the accused concerned ‘provided --the 
Court which héars such witness” regards -himi 
as honest and truthful.’ But prudence re- 
quires that some corroboration should be sought 
from the other prosecution evidence in sup- 
port of the testimony of a solitary witness 
particularly where -such witness happens to be 
closely related to the deceased and the ac- 
cused. Santhamani v. Somasundaram!, states 
that the failure of the Court.to make use of 
section 165 of the Evidence Act and enlighten 
itself irrespective of the fact whether evidence 
was made available by either side or not to 
get at the truth (as to the existence of a-signa- 
ture to be not that of the plaintiff) vitiates 
its order. 


Law of Limitation.—In Kandan v. Madras 
Dock Labour Board?, it is held that the prayer ' 
to condone the delay in filing the appeal is 
part of and inherent in thé appellate power. 
Even an appeal filed with a delay cannot be 
rejected outright. If the appellate authority 
considers on the .explanation given. by the 
appellant or for other reasons that 'he 
delay is to-be condoned it'can' entertain the 
appeal and dispose of the case on merits. "The 
proviso to Regulation 48 (5) of the Madras 
Dock Workers (Regulation of Employment) 
Scheme, 1956, is wider in scope than the pro- 
vision in section 5 of the Limitation Act. 
While section 5 imposes a'duty on the party 
to give sufficient reasons for the condonation 
of thé delay the power under the proviso to 
Regulation 48 (5) indicates that the appel- 
late authority can condone the delay for any 
reason whatever provided the .reasons are 
recorded: Daisy Boag v. Special Tahsildar*, 
points out that though section 12 speaks about 
the time’ taken for obtaining copies, that pro- 
vision by ‘itself does not Jay down that copies 
of-judgment and decree should be filed along 
with the’ appeal or revision etc. ' That re- 
quirement as well as dispensation thereof have 
got to be gleaned from the procedural law 
such as the Civil: Procedure Code and other 
relevant ‘rules. Subrahmaniam Chettiar v. 
Muthaiah Chettiar*, holds: that the endorse- 
ments made on the original promissory notes 
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when they were cancelled and superseded’ dy 
the renewal promissory note to the effect that 
by execution of the latter the amounts due 
under the original notes had been discharged 


would amount to an acknowledgmet—of a. 


subsisting Jiability and the substitution of a 
new security for the same and it would save 
the.suit on the original notes from bar of limi- 
tation. Ayyasami Pillai v. Subbaraya Pillai, 
expresses the view that where the suit was 
not filed as one for payment of money secured 
by a mortgage or charge upon the-suit pro- 
perty but as one for redemption of mortgage 
or in the alternative for securing reconveyance 
of the property, Article 54 and not Article 62 
of the Limitation Act will be attracted and 
since in the instant case there was no, refusal 
of the demand for reconveyance before the suit 
was filed the suit was not barred by limitation 
on the date it was filed. Muthu Pukraj Ratan- 
jee v. Ganesh Mull Adaj?, lays down that, 
where an application by the decree-holder— 
Court-auction-purchaser for delivery of posses- 
sion was “closed” by order reciting “property 
not delivered as the petitioner received stay 
order from the city civil Court” and the suit 
filed earlier under Order 21, rule 90, by the 
judement-debtor for cancellation of the decree 
and injunction to restrain the decree-holder 
from prosecuting further proceedings in his 
execution application was dismissed and also 
appeal therefrom, whereupon the decree-holder 
applied for restoration of his earlier appli- 
cation, to close an application on account of 
an inability to immediately carry out the order 
owing to an obstruction tantamounts to’ the 
postponement of the carrying out of the order; 
the Court treats the proceedings as closed only 
for statistical purposes; the earlier application 
must be still deemed to be pending and not 
dismissed and the subsequent application was 
only in the nature of a reminder to the Court 
drawing its attention to the pendency of the 
earlier application and requesting the Court to 
take the necessary steps for delivering effective 
possession. For making such an. application 
there is no-question of the applicability of 


‘Article 134 or any other Article of the Limi- 


tation Act. i i 


Civil Procedure Code.—In Sivathanu v. Kali- 
ammal®, it is laid down that where the pro- 
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perty forming the subject-matter of dispute in 
the earlier suit was.the same as the disputed 
property in the later suit and the claim of the 
plaintiffs in the former suit that the property 
belonged to one T and they had become en- 
titled to it by reason of certain partition deeds 
was finally negatived by the High Court, it 
would preclude the plaintiffs from again rais- 
ing the issue of title. Section 11 of the Civil 
Procecure Code, will squarely apply and ope- 
rate as a bar to the maintainability of the 
later suit. for a déclaration of their title on 
the ground of their having become owners of 
the property as a result of non-redemption of 
an othi by efflux of time. Venugopal Pillai 
v. Sri Kachaleswarar Devasthanam?, states 
that where the petitioner had not óbjected to 
the execution at the time when he received 
notice under Order 21, rule 22 of the Code 
he could not raise it at a later stage. The 
order must operate as constructive res judi- 
cata in regard to the contentions which the 
judgment-debtor > might and cught to -have 
taken against ‘the execution of the decree in 
answer to the nofice under Order 21, rule 22. 
Sri Bharat Traders v. Viswanathan?, points 
out that costs in the lis shall be in the discre- 
tion of the Coürt. When the discretion has 
heen exercised by the trial Court, the appel- 
late Court can only scan its reasonableness 
and should not interfere in the absence of suffi- 
cient grounds. Interference will be war- 
ranted only if the first Court has not exer- 
cised any discretion at all or the exercise of 
discretion is not judicial or where the exercise 
of such discretion is in violation of any well- 
settled principle or is the result of a misappre- 
hensicn of fact or law. The award of interest 
after the disposal of the suit is entirely in the 
Coutt’s discretion. | Where the period for 
which the interest is claimed is not long and 
the defendant had deposited the suit claim on 
the date of the first hearing itself, there-is no 
justification for awarding interest from date 
of sut to date of deposit. B. S. Adityan 
v. Kannan Adityan®, makes it clear that under 
section 92 of the Code, the suit must be funda- 
mentally on behalf of the public for the vindi- 
cation, of/a public right and infringement of 
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private rights is outside the scope of the sec- 
tion. It is because of this that the section 
provides that a-suit can be instituted with the 
leave of the Court. The suit must be deemed 
to have commenced with the filing of the 
application for leave under section 92. Conse- 
quently the provisions of the Original Side 
Rules or the Civil Procedure Code, relevant 
to the production and inspection of documents 
wil be attracted to the proceedings. Even 
assuming that it was not a commencement of 
a suit, an application filed by a party for leave 
to sue under section 92 could ‘be said to be 
a civil proceeding and the procedure in. the 
Civil Procedure Code, in regard to suits should 
be followed in so far as it could be made 
applicable to such proceedings. Section 141 
of the Code applies to all proceedings filed 
under the Code. The word ‘civil proceedings’ 
in section 141 are not necessarily confined to 
an original proceeding like a suit or applica- 
tion for appointment of guardian etc., but 
applies to all proceedings which are not origi- 
nal proceedings. The question whether leave 
had to be granted or refused could only be 
decided on a reference to the allegations in 
the plaint; in the circumstances the plaint 
should be deemed to be part of the very ap- 
plication filed for sanction. Sambandam v. 
Chidambaram Pillai, states that under section 
97 of the Code, where any party aggrieved by 
a preliminary decree does not appeal from 
such decree he is precluded from’ disputing 
its correctness in any appeal that may be pre- 
ferred from the final decree. Where there- 
fore a defendant who had built a superstruc- 
ture on a particular item of the plaint sche- 
dule properties belonging to the sharers had 
remained ex parte and had not preferred any 
appeal against the preliminary decree directing 
removal of the superstructure built on that 
item and allotting it to the sharers, he cannot 
ask for the allotment to him of the property 
over which he had put up the superstructure, 
which has been directed to be removed by the 
preliminary decree. Duraiswami Gounder v. 
Soundarammal? declares that the proviso to 
section 100 of the Code is absolutely clear that 
not only the point framed at the time of ad- 
mission of the second appeal that can be taken 
up for discussion while disposing of the second 
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appeal but even points that arise during the 
course of the arguments and as a matter of 
fact even some points which occur to the Court 
On going through the records can also be taken 
up or discussion if it is a point of law. 
Pichalya v. Rent Controller!, points out that 
the right to restitution is not derived from 
section 144 of the Code; the lower Court can 
order restitution in the exercise of its inherent 
powers and direct re-delivery under section 144, 
it has such power also because of the princi- 
ple of law—actus curiae neminem gravabit— 
an act of the Court shall prejudice no man. 
The argument that the Rent Controller has 
no such power cannot be accepted. Sundaram 
v. Batraj?, elucidates that the contingency for 
restitution under the Tamil Nadu Act XVIII 
of 1960 may not strictly arise as contemplated 
under section 144 of the Code. The Con- 
troller is clothed with an inherent power to 
order restitution in appropriate cases, though 
the matter may not come within the ambit of 
section 144.  Bharatha Panicker v. Krishna- 
kumarit, elucidates that one of the cardinal 


rules with regard to addition of parties in a 


pending lis is that meticulous care should be 
taken to avoid adding a party if it is intended 
merely as a ruse to ventilate independent griev- 
ances and enlarge the scope of the contro- 
versy in thelis. Where the claim is completeiy 
alien to the question involved in the suit the 
party is not entitled to be impleaded. Sri 
Rajendra Mills Ltd. v. Pandian Bank Ltd.*, 
holds that where the civil revision petitioner 
as a Subsequent purchaser of item 4 of the 
suit properties, though not a party in the lower 
Court, is a person affected by the order of 
the Court directing the sale of items 1 and 4 
first, as such he is a person prejudicially 
affected by the order. Ganapathy v. Anbala- 
gan*, states that while Order 5, rule 19-A (1) 
with its proviso enjoins upon the Court, if it 
thinks necessary, to order postal service, only 
in addition to and simultaneously with per- 
sional service, clause (2) with the State amend- 
ment has given discretion to the Court to 
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accept or not the postal endorsement either- of 
the acknowledgment or of refusal as sufficient 
proof of service. .It can bé taken that per- 
sonal service is the normal and inescapable 
rule when the matter remains within the ambit 
of rules 9 to 19-A and service by registered 
post, wherever the Court thinks it necessary 
can only be in addition to and simultaneous 
with personal service. In’ the instant case 
there being a clear transgression of the express 
mandates of Order 5, the revenue Court com- 
mitted a grave error of law in proceeding 
against the cultivating tenant ex parte. Jay- 
ammal:v. Valliammal* states that the use ot 
the term "notwithstanding" in Order 5, rule 
9 (4) shows the mandatory nature of the rule 
and it contemplates personal service. .So ser- 
vice of notice of execution on the husband of 
the petitioner even assuming there was such 
service, is.not enough having regard to the 
mandatory terms of Order 5, rule 9 (4) (iii). 

Rajeswari v. Durga Bai? points out that under 
Order 5, rule 20 (2) substituted service effect- 
ed by order of Court shall be as effectual as 


personal service and is. due service within the ' 


meaning of Order 9, rule 13 (2) and of Arti- 
cle 123 of the Limitation Act. The need for 
effecting substituted service is a matter for the 
trial Court and the appellate Court has only 


-to see whether the order was issued according 


to law and the trial Court was satisfied. that 
AS 
the summons in the instant case was issued 
by the Claims Tribunal to the .residen- 
tial address of the appellant’s father and 
as the appellant was. evading service the 
trial -Court was justified in ordering subs- 
tituted service and it "was in accord- 
ance with law. It has the same effect as 
Seshagiri v. Perumal®, elu- 
cidates: that an application for amendment of 
the pleadings can be allowed before or after 
the trial or before the final decree in the case 
or even at the appellate or revisional stage. 
The Court, as a rule is disinclined to grant leave 
to amend the-plaint only where such amend- 
ment introduces a totally new case or necessi- 
tates a fresh trial or where the amendment 
would tend to endless complications or where 
the plaintiff has been ‘delibérately ‘negligent 


.and has taken a new stand at a ate stage - 
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deliberately.: The addition of arí amendment, 
in the present case, namely, to declare his en- 
titlement to a half share on the basis of in- 
heritance to.his father.does not in any way 
vary the cause of action or the subject-matter 
of the suit and the defendant will not be pre- 
judiced. The amendment can therefore be 
allowed. | Paramasiva Mudaliar v. Muni- 
rathina Mudaliar^ decides that in a suit for 
recovery of possession and other reliefs on 
the basis of a release deed an amendment of 
the plaint to add alternative plea of claim of 
money value of the property is permissible. 

Palanisami v. Daivanaiammal? Jays down that 
while deciding an-application, for amendment 
the Court is not supposed to go into the merits 
and demerits of the amendment and express 
an Opinion one way or the other. In a suit 
for partition the quantum of estate is a ques- 
tion in issue and if there had been any inad- 
vertence: or omission to include a particular 
item the Court .is duly bound to allow the 
amendment'and while doing so it will be in- 
appropriate to adjudicate on the merits. 
Vidyapoornachary v. Krishnamachary? states 
that where a defendant who has filed a counter- 
claim is set ex parte and judgment is pronoun- 
ced in his absence, the decree need not be 
split into two, one as an ex parte decree so 
far as the plaintiffs suit claim is concerned 
and the other as a dismissal for default so far 
as the defendant's counter-claim is concerned. 

In truth it is but a single judgment and it is 
enough if there is à single motion or applica- 
tion on the part of the defendant to set aside 
the judgment on sufficient cause. Ramasayee 
Agro-Industries Ltd. v. The India Sugar 
Refineries Ltd.*; points out that the proviso 


to Order 6, rule 19, which deals with a case 


where the witness resides beyond a distance 
of 500 kilometres talks of two places men- 
tioned in rule 19 (b). These are the places 
where the witness resides and the place where 
the Court is situate. Hence when the proviso 
talks of payment of air fare and calling the 
witness it relates to a case where clause (a) 
or clause (b) of rule 19 is not applicable; 
M. C. Finance Corporation v. K. C. Finance 
Ccrporation®, elucidates that where there is a 
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balance to the credit-of a partner in his ac- 
counts with the firm that credit balance can be. 
regarded as a debt owed by the.firm to the: 
partner concerned only in a manner of speak- 
ing. Though from the accountant's point ‘of 
view it can be regarded as a’ debt by the firm 
to the partner, yet, in view of the circum- 
stances that law does not fully recognise ihe 
separate personality of the firm as distinct from 
its partners, and the liability of the partners 
is regarded as unlimited liability towards the 
firm's creditors the mere book entry showing 
the firm as debtor of the partner cannot justify 
invoking the provisions of Order 21, rule 46 


(A) in favour of a personal creditor of a 
partner. The appropriate procedure is to 
apply under Order 21, rule 49 (A). Pan- 


durangan Chettiar v. Ekambaram’, holds that 
sale proclamation has to be drawn up ‘under 
Order 21, rule 66 (2) after notice to the 
decree-holder and the judgment-debtor and 
under the Madras Amendment to rule 66 (2) 
the terms of the proclamation are to be settl- 
ed after notice to them; hence where notice 
tinder Order 21, rule 66 (2) has been 
served on the judgment-debtor, for setting 
aside the sale for non-compliance with any of 
the provisions in Order 21, rule 66 (1), appli- 
cation must be filed only under Order 21, 
rule 90. State Bank of India v. Balakrishna 
Sugar Factory Ltd?, states inter alia that 
‘Order 34,-rule 10 is a procedural echo of sec- 
tion 72, Transfer of Property ‘Act. The 
whole idea behind Order 34, rule 10 seems 
to be not only to deal with the execution of 
mortgage decrees. as sui generis but to avoid 
a multiplicity of proceedings between the mort- 
gagee and the mortgagor as respects the same 
subject-matter. It is an easy remedy to the 
mortgagee; it is also a convenient proceeding 
both for the parties to the mortgage suit and 
the Court itself. It may well be that already 
at the trial of the suit materials might have 
been brought on record by either party some 
of which might well form the very basis of 
the mortgagee’s subsequent claim before the 
executing Court for reimbursement of  post- 
decree costs, charges and expenses. In any case 
the executing ‘Court cannot shy at an inquiry 
into the mortgagee’s subsequent claim since 
the whole object of Order 34, rule 10 is that 
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thé, mortgagee’s dues. must obtain a final ad-' 
justment once for all, in the very suit and its 
follow-up execution proceedings. . With a 
provision. as this and a mandatory provision 
at that a separate suit’ does not lie. Where 
therefore out of the deposit of sale price in 
Cour: made by the auction “purchaser of the 
hypoiheca in execution of a mortgage decree 
obtained. by the bank, the bank withdrew 
from it the decretal amount, subsequent inte- 
rest and costs and applied subsequently for. 
an order for payment out of the deposit the 
insurance premium paid in respect of the mort- 
gaged property, the application was held to be 
tenable. Syed Mohammed v. Meenakshi- 
sundaram Chettiar?, points out that it is open. 
to the plaintiff under Order 38 of the Code 
to satisfy the Court that a proper case was 
made out for attachment before judgment so 
that after his success in the suit the plain- 
tiff may not be without remedy. The same 
principle cannot be applied at the appellate 
stage when the trial Court has gone into the 
issue and found that a part of the plaintiff’s 
claim has not been established. In such a 
situation attachment should not be ordered 
as a matter of course. Ramalinga Naicker v. 
Chennakrishna Konar?, decides that revision 
against order granting ex parte injunction is 
not maintainable. Murli Manohar v. Ragha- 
van*, holds that sub-section (2-A) of sec- 
tion 15 of the Madras City Civil Courts Act 
of 1892 is retrospective in operation by neces- 
sary intendment. In respect of an order 
directing the receiver to deposit into Court the 
amount collected by him no appeal but revi- 
sion alone would lie;, If the order was one 
under Order 40, rule 3 then surely no appeal 
-would lie but a revision would lie. Tf how- 
ever the order was one under Order 40, 
rule 4.as amended by the Madras High Court 
still another: question will require considera- 
tion as to how far the provisions are consis- 
tent with the Civil Procedure 'Code 'Amend- 
ment Act CIV of 1976. Pappayee Ammal v. 
Subbulakshmi Ammal‘, states that the appoint- 
ment of a Commissioner in appeal is a rarity 
and is seldom resorted to. Such an appoint- 
ment is not authorised by Order 41, rule 27. 


MEME EN nc 


1. (1983) 1 M.L.J. 191. 
2. (1983) 1 M.L.J. 269. 

3. (1983) 1 M.L.j. 146. | 
4. (1983) 1 M.L.J. 232. | 
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The rule relates to additional evidence and the 
language of rule 27 (1) (b) does not lend 
itsel£-to'the construction that a.warrant of 
commission can be issued at the appellate 
stage. . It is true that section 107 (2) of the 
Code gives the appellate Court the same 
powers and the same duties as nearly as may 
be as are conferred and imposed by the Code 
on Courts of original jurisdiction in respect 
of suits instituted in them. Nachimuthu v. 
State of Tamil Nadu, points out that. the 
provisions in. Order 41, rule. 31 set out what 
a judgment of the appellate Court should con- 
tain; "The framing of points for determina- 
tion by tbe appellate Court is to concentrate 
and rivet its attention on the-controversy be- 
tween the parties and to facilitate the weigh- 
ing and balancing .of the evidence, facts and 
considerations appearing on both sides and 
to` arrive ata conclusion on the merits 
of the. controversy. The- enumeration 
under clauses (a) to (d) in Order 41, rule 31 
is intended only with a view to secure cer- 
tainty in- the ascertainment of what the judg- 
ment is. _If the appellate Court had properly 
addressed itself:to the-controversy between the 
parties and had weighed-the evidence and the 
other circumstances appearing on both sides 
and arrived at, a conclusion the mere omission 
on'its part to conform rigidly to the require- 
ments of Order 41, rule 31 would not 
in-any manner  vitiate the validity of the 
judgment as in such a case there would be 
substantial compliance with the spirit of 
Order 41, rule 31. Though Order 41, rule 31 
requires the judgment of the appellate Court 
to state the points for determination, the deci- 
sion thereon, the reasons for the decision and 


where the decree appealed from is reversed or. 


waried, the relief to which the appellant . is 


^ s 





1. (1983) 2 M.L;J. 258. 
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entitled etc., it does not declare that any 
omission. in this regard could in any mannen 
invalidate: the-judgment or render it non est. 
Criminal law and Procedure.—In Chandra- 
sekaran,. In ret, it is held that where though 
a charge has been framed under section 161, 
Penal Code the Special ‘Judge had not dis- 
cussed nor given any finding in respect of the 


offence under section 161, it must- be deem- 


ed that he has not convicted'the accused of 
that offence: Even if there is no conviction 
under section. 161, there is no impediment to 
convict.the accused under section 5 (1) (d) 
of the Prevention of Corruption Act, if the 
ingredients of that offence are brought home. 
In order to bring-the charge home to the 
accused person under section 5 (1) (d), it is. 
not nécessary that the public servant in ques- 
tion while misconducting himself should have 
done so in the discharge of his duty. Tt is. 
therefore clear that section 5 (1) (d) of the 
Prevention of Corruption Act is wider in 
scope than section 161 of the ‘Penal Code. 
In Kannan v. State of Tamil Nadw, the 
Supreme Court points out that, where notwith- 
standing the fact that the accused "were direct- 
ly responsible for the murder of one of the 
victims, they were not tlie moving spirits of 
the band of criminals but’ were merely ‘junion 
partners! in the perpetration of the crime and 
their appearance on the-scene was itself at a 
late stage and they were instruments in the 
hands of their fellow-accused and in addition 
more than seven years had elapsed since the 
imposition of the death penalty on them, in 
the circumstances the sentence of’ imprison- 
ment for life should be substituted for- the 


sentence of death passed. on. them. 


- 


(1983) t-M. E.J. 
(1983) 1, M;L.T. 
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G. Ramanujam and - 


V. Ratnam, J J 5 z 


— -C. Vadiappan v. 
State of Tamil Nadu. 
2nd Toorat 1983... 


- we. No. 4755 of 1983 
and other W.Ps. 


Tamil Nadu Prohibition. (Second Amend- 
ment) Ordinance (IV of , 1983) —Ordinance 
whether - constitutionally valid—Held does not 
violate Articles 14 and 300-4 of the Constitu- 
tion—Nor a mala fide act on the part of the 
Government—No promissory estoppel against 
Legislative or, Sovereign function —C Onstitu- 
tion: of India (1950); Articles 14, 213, 300-A. 
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long as there are germane reasons‘ for nof 
taking over the manufacture the petitioners. 
cannot be.taken to. have “been M E 

Here, the — P m ‘and m in 
wholesale are governed respectively by two sets 


. of Rules and have different incidents and attri- 


butes. Therefore, they should be treated as 
two separate categories. The Ordinance can- 
not, therefore, be attacked either on the ground 
of discrimination or on the ground of arbitrari- 
ness. dis ' 


In this case, the two, conditions set out in 
Article 213, are satisfied namely: (1) that the 
Houses of the State. Legislature were not in 
session when the Ordinance was issued; and 
(2) the Governor was satisfied as to the 
existence of the circumstances which rendered 
it necessary for him to take immediate action, 


. as has been set out in the preamble to the 


'The- taking over - of the manufacturing activity 
involves considerable finance and also -the 
availability of technical know-how and other 
infrastructural ‘facilities. The ‘Government 
had therefore felt that having regard to the 
financial and other facilities available with them. 
at present, they carmot take over the manufac- 
ture of arrack from the private sector to the 
public sector immediately. It cannot, there- 


fore, be said that the exclusion of the manu- 


facturers from the operation of the Ordinance 
is discriminatory. It cannot be said that the 
Government can take over both manufacture 
and wholesale supply or none at all. Having 
regard to the limited resources available with 
the Government, the Government may choose 
to take over the one leaving the other. So 


Ordinance. Therefore, once the conditions 
set out in Article 213 for exercising the power 
of the Governor to promulgate an ordinance 
are satisfied, then the Ordinance cannot be 
challenged/on the ground that there was no 
urgencyfor that there was no satisfaction by 
the Governor as to the circumstances which 
warranted him to take immediate action. 
T 


If the Government can frame rules conferring 
certain rights on the petitioners, it can also 
repeal those Rules which will have the effect 
of withdrawing the benefits conferred on them. 
The conferment of certain benefits under the 
Rules repealed cannot form the basis for the 
petitioners’ contention that the 


which framed the rules cannot repeal thq 


Government . æ 


Rules. It is also well established that the 
plea of promissory estoppel is not available to 
a party against a Legislative or Sovereign func- 
tion. l 


Here; the petitioners have no property right in 


the privilege granted to them to supply by 
wholesale: arrack . or Indian-made foreign 


spirits: Theré is no question of the Ordinance. 


taking away any such property right. There is 
no fundamental right to do trade or business in 
intoxicants-and the State, under its regula- 
tory powers, has the right to prohibit absolute- 
ly every form of activity in relation to intoxi- 


cants—its manufacture, storage, export, import, 


salé and possession, and that in all their mani- 
festations, these rights are vested in the State. 


G. Ramaswamy, for Petitioner. 


Advocate-General, for Respondents. 


S.J. i Petitions dismissed. 
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T. Sathiadev, J. a 


G. Rangaraja Chettiar v. 
Meenakshi Ammal.. 


22nd August, 1983.. ud 
C.R.P. No, 1101 of 1983. 


Civil Procedure Code (V of 1908), section 148 
—Compromise decree—Clause in the decree 
fixing time for payment of money — Money 
not paid within the time fixed—Court extend- 
ing time for payment — Whether correct. and 
within jurisdiction —Held in the afirmative. 


According to the terms of a compromise 
decree, the defendants 2 to 9 were to pay 
certain amounts to the first defendant and the 


"plaintiff. This was not paid in time and the 


defendants 2 to 9 deposited the money after 
the time fixed and applied to the 'Court for 
excusing the delay. The delay was excused 
by the Court below. ‘Aggrieved with this, the 
first defendant filed a revision to the High 
Court, 


Held: On Supreme Court holding that a 
contract between the parties gets merged in 
the order of the Court by passing a compro- 
mise decree, and thereafter it secures the free- 
dom to act to further the ends of justice, the 
éxecuting Court, in appropriate cases, could 
extend the time to prevent manifest injustice, 
and when such powers are invoked, it cannot 
be resisted by pleading that the executing 
‘Court is rewriting a contract entered into be- 
tween the parties, or that it is going behind 
the terms of the decree. 


R. Krishnamoorthy, for Petitioner. 


M. Srinivasan, for Respondents. 
SJs. 





Petition dismissed. 
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V. Ramaswamy and 
M. A. Sathar Sayeed, JJ. 


Chiruthai Ammal. 


lOth November, 1983. | 
= C.M.'A. No. 358 of 1980. 


Motor Vehicles Act (IV of 1939), sections 96. 
and 110-4—Jnsurance af vehicle—For one 
year only expiring on 22nd September, 1976 
—Insurance not.renewed— Accident on 30th 
September, 1976 at 10-30 a.m.—Proposal form 
by owner sent on 30th S eptember, 1976 for 
comprehensive insurance policy — Regular 
policy issued on. 4th October, 1976—Period of 
insurance noted as 30th September,” 1976 to 
e9th - September, 1977, both-days inclusive— 
Insurance company held hable to pay com- 
pensation. 


^ 


The lability of the insurer to third E be- 
ing statutory, the right of the third parties 
flows from statute and is not contractual. 
Though the insurer was entitled to avoid or 
cancel the policy on breach of certain condi- 
tions and limitations contained therein, he ` 
could not avoid the liability to third pariies. 
If there was a‘ breach of any restriction, condi- 
tion or limitation, the insurer may be: -entitled 
to proceed against the insured, either to avoid 
or cancel the policy, but the i insurer is bound 
by the provisions of section 96°(1) of the 
Motor Vehicles Act, to pay a person entitled 
to the benefit of the decree any sum not ex- 
ceeding the amount - insured therein, if the 
policy had.not already been cancelled before 
the claim is made. In this case the policy 
was still effective, and it was-not cancelled, 
and, therefore, apart from the. fact that there 
is a doubt as to whether on the facts andi cir- 
cumstances of this case, the insurer could have 
cancelled the policy, since it was not factually 
cancelled and the. policy being effected from 
30th September, 1976, it would cover the 
accident in question. 


The award was modified by giving a doces to 
the: claimant both against the ene and 
: the second ci 


N. Srivatsamani and R. Krishnaswami, for 
Appellant. 
^|. M—N RQG 


tur jo xt m FF 





 Jaikishinder v. - 


K. T. Palpandian, P. Rathinadurai and: ken 
Manickavel, for Respondent. — ^ CENE. 


R.S. A ppea! allowed. 





Shanmugham; J. bos E 
f J.. M. Swamy, .v. 
I m l 


29th S Sonten 1983. 


ET ^ X, M.P.SAR. Nos. 69208. ‘and’ 
- 69206 ‘of 1983" in 
E CRP.S.R. No; 69203 of 1983. 


Tamil Nadu Buildings (Lease and Rent Con- 
trot) Act (XVIII of 1960) (as amended. by 
Act XXII of 1973), section 25 (2) and 
Limitation Act (IX of 1908), section 5— 
Scope and applicability—Power of Ue Court 
to condone delay. ; 


In this case though the died is pur- 
ported to have been- ‘made under sec- 
tion 5. of the Limitation. Act, it has to be 
treated as one filed under section.25 (2) read © 
with the proviso thereof of the "Tamil Nadu 
Act XVIII of 1960. The relevant dates 
that are pertinent to the matter in question 
are:—The order of the appellate authority: in 
R.C.A. No. 112 of 1982 was made on 7th 
March, 1983. The petitioners application : 
to get the certified copy of the said order was 
on'l1ith March, 1983 and the said order was 
made ready on 21st April, 1983. ‘Thus. the 
petitioner had lost three day's time even. when 
he applied for the certified copy of the: ordér 
on- ae Mareh, 1983.: ‘Thus’ under: .sec- 
tion 25 (2 "fead - with.fhé"proviso of tha 
Rent ae Act; he had' dnly 57 days time 
from 2igt"April, 1983 for presenting” the revi- 
sion and*that tod should pe. follawed byan 
applicatigh tọ condone the- delayet 30 days 
as visualised ‘under. the iso fof section 25 
(2) of. Act, in t T ése» the. - .Tevision 
ought to have “been fled" on 13th June, 1983, 
The Court er after. summer récess on 
18th June, 1983. 


It is- well-settled that when . once imitation 
commences to run it never stops." Tt might" 
be that if the revision’ was presented " ori "13th 
June, 1983, it would be in time^ Further! 


^ 


. dore if the petitioner were: sto" ‘rely & upon. m 


proviso to section 25 (2)-of the Act, which 
gives him an extended period of 30 days sub- 
. ject to.the Court accepting his explanation and 
condoning the delay, the limitation ought to 
be reckoned from 7th March, 1983, the date 
of the order, less the time taken by the Court 
io: furnish the copies, till the date of presenta- 
tion of the revision. The revision ought to 
have been filed on or before 13th Tune, 1983. 
The revision is admittedly presented on 28th 
June, 1983. It is certainly out of time and 
the Court has no power to condone the 
delay exceeding thirty days. But section 4 
of the Limitation Act can be availed of 
provided the revision is filed on the day of 
reopening. That was not done in the instant 
case. 


R.S. Petition dismissed. 





S. Mohan, J. 
R. Venkatasubba Reddiar v. 


The State of Tamil Nadu, 
represented by Commis- 
sioner and Secretary, Depart- 
ment of Education, Fort St. 
George, Madras-9. 


21st December, 1983. 


- W.P. Nos. 7296, 7748 and 
/826 of 1982. 


(A) Land Acquisition Act (I of 1894), 'sec- 
fon 3 (f)—Public purpose — Acquiring 
land by State Government for establishing a 
Tamil University —Amounts to public purpose 
—Procedure laid down under Part VII of the 
Act not necessary to be followed. - 


(B) Tamil University Act (IX of 1982), 
sections 3 and 4—Establishment of the Uni- 
versity—Objechs and powers. 


It is clear from the several reported judg- 
ments of different High Courts and Supreme 
Court, that where, there is a purpose, that is, 
an object or aim’ in which the general interest 
of the community as opposed to the parti- 
cular interest of individuals is directly and 
vitally concerned, it must be held to bea 
public purpose. But at the same time it is 
not necessary that the land should be made 
available to the public at large. ‘All that is 


'necessary-is, it should serve the general inte- 


determine the procedure 


6 


rest of the community. Undoubtedly the 
establishment of a University, though it is 
called formation in the section 4 (1) notifi- 
cation, would serve the interest of the com- 
munity as'a whole, leave alone the benefit 
that the Tamil population wherever they are 
may acquire. Even assuming that quarters 
are built for members of the staff of the 
University it would still be a public purpose. 
“Public purpose" as explained in A.I.R. 
1960 S.C. 1203 means a purpose which is 
beneficial to the community. But whether a 
particular purpose is so beneficial is a matter 
primarily for the satisfaction of the Court. . 


The objects and powers mentioned in sec- 
tion 4 of the Tamil University Act, namely to 
function as a high level research centre, to 
impart training to those residing within and 
beyond India who desire to study Tamil, to 
facilitate and regulate research in fields like 
Art, ‘Culture, Music, Stage plays, Painting, 
Sculpture, Architecture, Literature, Grammar, 
Linguistics, History, Religion, Philosophy, 
Geograpy, Soil Sciences, Astronomy, Naviga- 
tion and Shipping, Astrology, Siddha Medi- 
cines, Engineering Sciences and Handicrafts 
that have developed on the basis of the 
Tamil Language; to translate books in other 
languages into tamil according to the needs 
in consonance with the objectives of the 
University, to provide for research on ancient 
times with an eye on future scientific 
developments; to provide for research and 
regarding develop- 
ment of Tamil language embodying in itself 
ali the educational fields existing in the deve- 
loping world ‘and evolving suitable approach 
therefor, etc., would undoubtedly constitute 
‘public purpose’. There is no intermixing of 
purpose. The formation of University is 
enough to take within itself all the objects set. 
out in section 4 of the Tamil University Act. 


Regarding the question whether it is neces- 


w 


sary on the part of the Government to have. 


followed the procedure under Part VII of the 
Land Acquisition Act, several decisions ren- 
dered by various High Courts and the 
Supreme ‘Court state that there is abso- 
lutely no necessity to follow the proce- 
dure under Part VIT of the Act. 
ration under section 6 of the Act makes it 
abandantly clear that the entire compensation 
is to come from out of the public revenue. 
As a matter of fact the Government has issued 


The decla- . 


two orders putting the matter beyond doubt 
that the entire compensation is to. come out 
of the public revenues. Therefore, the follow- 
ing of the procedure under Part.II is valid, 
even though under section 3 ( 2) of the Tamil 
University Act the University is to be a body 
corporate and is.to have perpectual succession 
and a common seal and shall sue and be sued 
in the name of the University. 


S. Gapalan, B. Kumar and R, gan 
for Petitioners. 


G. Rajan, R. Balamurugan, V. Sathiamurthi 
and E. Girish Kumar, for Respondent. 


R.S, Writ petition 
° HAE dismissed. 





G. Romanujan, J. 


F A t ww NE US. — 
Sth .Janwary, 1984. 
© C.R.P. No. 1189 of 1982. 


Tamil Nadu Buildings. (Lease and Rent 
Control) Act (XVII of 1960) (as. amended 
by Act. (XXIII of 1973), section 14 (1) (b) 
—Petition for eviction of | tenant —Require- 
ment, for purpose of demolition and recons- 
truction—Age and condition of the building, 
when relevant. ^" 


Held: What are the matters to EN consi- 
dered will always depend on the nature of 
the pleadings in the case and the controversy 
between the parties. If the landlord alleges 
that the building is old and dilapidated and 
therefore it requires demolition and Tecons- 
truction and that fact is denied by the tenant, 


then the landlord has to adduce evidence as- 


< to the age and exis condition of the 
building. But where the Jandlord seeks evic-, 
tion of the tenant under section 14 (1) (5) 
on the ground that though the building is fair- 


| Kanakavali Ammal v. 


- 


existing conditión of the building is a’ rele- 
vant consideration is to-say that except when ' 
the building is old and dilapidated resort can- 
not be had to section 14 (1) (b). Such 
construction is not reasonable. That section 


does not say that old and dilapidated build- 


ings alone will come under that section and 
eviction from buildings other than the old 
and dilapidated cannot be sought for. under 
that section. In this view it is not possible 
to say that in all cases where applications are 
filed ünder section 14 (1) (b) evidence of 
age and existing condition has to be adduced 
by: the landlord. Such evidence has to be 
adduced only when the landlord. files the 
application under section 14 (1) (b) alleging 
that the “buildings are old and dilapidated 
which Tequire demolition and reconstruction. 


The principle Jaid down in Metalware and 
Company v. Bansilal Sarma, (1979) 3 S.Z 


' C. 398: (1979) 2RCI 482: (1980) 1°M. 
T 


(S. (1979) 2 S. C. J. 377: 
A.I.R. i979 S. C. 1559, will not apply'to all 
cases where. applications have been made 
under section 14 (1) (b). 


T. R. Rajagopalan and ae R. RETO, 
for Petitioner, 


^ 


A. R. janie and. T. N. S. Karthi- 
keyan, for Respondent. 


Petition dismissed, 
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ly recent, and is not old and dilapidated he re- - 


quires the building for demolition ‘and ' for 
putting a more modern and bigger building in 
-the same site, there will be no controversy as 
to whether the building is old-or dilapidated 
because it is not the case of the landlord him- 
self. In such a case to say that the age and 


8 
.. Venkataswami, J. 


S. A. Abdul Wahab v. 


Commissioner of Panchayat 
Union, Sankarapuram. 


6th January, 1984. 
W.P. No, 5098 of 1982. 


Civil Services—Petitioner appointed as ins- 
tructor in Carpentry and Blacksmithy Unit of 
Panchayat Union—Petitioner suspended pend- 
ing certain enquiries by an order of the Com- 
milssioner—Prosecution of petitioner in crimi- 
nal proceedings—Subsequent acquittal — No 
charges framed by the Panchayat Union and 
enquiry conducted—Suspension for nearly a 
decade — Writ petition against the suspen- 
sion. order allowed. 


The petitioner was appointed as instructor in 
the Carpentry and Blacksmithy Unit of the 
Sankarapuram Panchayat Union. He joined 
service on ist December, 1965. While he 
was discharging the duties diligently and to 
the satisfaction of the superiors, he was sus- 
pended by an order of the Commissioner, 
Sankarapuram Panchayat Union, dated 27th 
May, 1974. It was stated in the suspension 
order that the petitioner along with two others 
. were suspended pending certain enquiries. 
Subsequently, the petitioner and others were 
prosecuted in criminal proceedings which 
ended in acquittal by the order of the crimi- 
nal Court, dated 30th August, 1980. The 
first respondent called upon the peti- 
tioner to produce a certified copy of the 
judgment of the criminal, Court acquitting him 
of the criminal charges. The petitioner 
produced the copy on 10th ‘January, 1981. 
Thereafter a show cause notice was issued by 
the first respondent on 30th January, 1981. 
asking the petitioner to give details of the loss 
suffered by the first respondent for the period 
from 1st Tune, 1966 to 27th May, 1974. 
According to the respondent, the records from 
the criminal Court, were received only some- 
time in April, 1982. Neither charges were 
framed nor any enquiry conducted by the res- 
pondent pursuant to the suspension order, 
dated 27th May, 1974. The petitioner was 
under suspension for nearly a decade. The 
petitioner filed the writ petition to quash the 
order of suspension dated 27th May, 1974, 
~and to direct the resnopndent to reinstate him, 


\ i 7 1 


Held: Though a-statement was made in the 
counter-affidavit to the effect that an appeal 
was filed against acquittal order, it was con- 
ceded by the learned Additional Government 
Pleader that the statement was not correct 
and as a matter of fact no, appeal had been, 
fled. The learned Additional Government 
Pleader also brought to the notice of Court 
a G.O. passed by the Government on 28th 
February, 1978, permitting the Commissioner 
to extend the period of suspension beyond 
six months. It was submitted on behalf of 
the petitioner that the^suspension of the peti- 
tioner for nearly a periwd of ten years was 
absolutely without justification and could not 
be sustained in Jaw. Beyond stating that the 
suspension is not intentional or actuated by 
mala fides, the Jearned ‘Additional Govern- 
ment Pleader was not in a position to con- 
vince that} there was anything on record to 
continue the suspension. The continued sus- 
pehsion could not therefore be: sustained in 
law and, therefore, the, order of suspension is 
quashed and the petitiner will be reinstated 
forthwith, on receipt of this order. 


K. Chandramoul for Petitioner. 


Kanakaraj, for Additional Government Plea- 
der, for Respondent. 


R.S.: Writ petition 


allowed . 
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S. Mohan, J. ` l 
Indian Porceline Industries, 
represented by its Managing 

Partner, Sawalchand v. 

T m" Sudhamani Ammal. 

9th January, 1984. ` DU m 

; ' C.R.P. No. 2855 of -1983. 

Tamil Nadu Buildings (Lease and Rent .Cón- 
trol) Act (XVIII of 1960) (as amiendéd by 
Act (XXIII of 1973), section-10- (3). (c) —' 
Petition for eviction of tenant—Character of 
building residential—Portion let out used by 
tenant for non-residential purposes—Landlord 
requiring portion for additional Accom- 
modtion fer residential purposes — Whether: 
landlord- can maintain such a petition. 


Eviction- was sought under section 10: (3) 
(c) of. the Tamil Nadu. Buildings (Lease and. 
Rent Control) Act. -On evidence it was 
established -that the. . portion occupied 
by the tenant was „only. residential in 
nature and in view of the decision noted in 
. Ponniah vy. S. Rajagopal, (1982) T.L. 
N.J.-377, the landlord was fully justified in 
filing this petition under section 10 (3) (c) 
of Act XVIII of 1960, for additional. accom- 
modation for residential purposes even though 
. the tenant respondent was using the petition- 
premises . for ` business purposes. On this 
reasoning eviction was ordered.. The matter 
went on appeal. The appellate authority was 
also of the view, that there-was no bar lo 
maintain such an application under sectión 10 
(3) (c) of: the Act. In,coming to the con- 
clusion, he relied on the ruling reported in 
` M. Ramélingam v. Kothandaraman, (1980) 
2 M.L.J. 283 and confirmed the eviction 
order. 


Held: There are cases which do not bar such 

an application even though the character of‘ 
the building is different because what is essen- 

tial is the need of the landlord. The phrase 

*as the case may be" should refer only to the 

need. This view is taken in S. U. S. 

Davey.and Sons v. Liberty- Dry Cleaners, 

(1980) 1 M.L.J. 284; Saraswathi Sriraman : 
v. Pappi Chetty, (1972) 2 M.L.J.°515 and 
Surekha v. United Bank of India, (1980) 

93 L.W. 284: (1980) 1 M. L. J. 212. 

There is no scope for: interference with the 

concurrent -findings of fact. 


V.. R. Nagarajan and P. Haridoss, for Peti- 
tioner. ` x 


t 


N.-S. Varadachari and J. Dilip Kiumar,.for- 
Respondent, ^ ` Reece 


R.S. 





Petition dismissed. 


G Ramanujam, J. 
l N. R. Sellappa Gounder ù. 


`The Special 
Tahsildar, Debt Relief, 
Tiruchengode. 


23rd February, 1984. 
W..P. No. 1315 of 1983. 


Tamil Nadu Debt. Relief Act (XXXI of 
1976)—Suit filed and decree obtained fer 
recovery of money due — Execution of the 
decree—Relief claimed under Tamil Nadu 
Debt Relief Acts — Claim rejected — Juris- 
diction of Tahsildar to grant relief. ^ . 


Held: For getting relief either under . sec- 
tion 4 (a) or 4 (c) of thé Tamil Nadu Act; 
AXXI of 1976, a decision has to be rendered 
as to whether the judgment-debtor is a ‘small 
farmer’ entitled to the- benefits of the "Tamil 
Nadu Act XXXI of 1976, and itis only 
then that the debt could be taken to be dis- 
charged or any pending proceedings could be 
taken. to be abated. In this case the peti- 
tioner bad already moved the civil Court claim- 
ing relief under Tamil Nadu Acts XXXI of 
1976 and XIII of 1980 and the civil Court 
is stated to have dismissed the petition pre- 
ferred by the petitioner in that regard. In 
such cases the Tahsildar has no jurisdiction 
to declare the debt as discharged by issuing 
a certificate that the debtor is a ‘small farmer’. 
It is clear in matters like this which have . 
gone to the civil Court in respect of which 
decrees have been obtained, it is only the civil 
Court which has to decide as to whether the 
debtor is entitled to the benefits of the Debt 
Relief Acts or not. In this context»it may 
be pointed "out that M. V. M. Maha- 
lingam Chettiar v. The Appellate Authority, 
(1983).1 M.L.J. 8 and T. S. Kothanda- 
raman v.  Sub-Collector, Mettur, (1983) 1 
M.L.J. 170 in dealing. with analogous pro- 
visions under the Tamil Nadu Act XIII of 
1980 have held that the authorities constituted 


` under -the -Act- cannot -nullify the decrees 


‘ nt 
c M 
` a` eo. . 10 


passed by the civil -Court ‘by resort to the 


provisions of the said Act with reference. to’ 


Courts. 
_K. B. K. Vasuki, for Petitioner. 


C: Chinnaswami, .Additional Government 
Pleader, for Respondents Nos. 1 and 2. 
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S. P. Subramanian; for Respondents No. 3. 
R.S. - Writ petition 


dismissed. 


Mr 
j 


` Gokulakrishnan, O.CJ. and © ,.- 
S. Nainar Sundaram, J. s 
) _ * '. S."Rajagopalan v. 


The Commissioner and. Secretary 
to Government Prohibition and 
Excise Department, Madras-9. 


2nd February, 1984. ` : | 
"^ W.A. No. 1249 of 1983. 


M i , 
Tamil Nadu Liquor (Licence and Permit) 
Rules: (1981), rule 22—Scope and applicabi- 
: lity — Licence — Cancellation of—Appellate 

Authority—Duty of. | 


Held: A. reading of rule 22 of the Tamil 
Nadu Liquor (Licence and Permit) Rules, 
1981, makes it clear that there ought to be 
an application of mind on the part of the 
licensing authority before there could be im- 
position of penalty on the licencee or suspen- 
sion of the licence for any period in the 
‘event of the licence-holder failing to-comply 
with any of the conditions of the licence or 


of any of the provisions of the Act or the - 


Rules framed ‘thereunder. It is true that in 
a writ petition directed against an order of 
the present nature, the High Court is not 
concerned with the merits of the charges or 
the punishment imposed, as if this Court 1s an 
appellate forum, - But there is one principle 
which ` cannot be lost sought -of and that is, 
the penalties must be imposéd.for reasons 


set forth. For failure to comply with any, 
of the conditons of the licence or any of the 


provisions of the Act or the Rules framed 
thereunder the punishments are provided in 
the alternative. The licencing authority must 
opine as to which of the two punishments is 
warranted for the breaches on the facts of the 


case and the reasons . therefor must be, 


* i 


expressed. These are all propositions deduc- 


ed from the rule itself. The rule requires. 


an -order in writing specifying the reasons for 
cancellation of the licence or suspension of 
the: same. .The reasons must be not only 
with reference to the merits of the charges and 
the proof thereof, but also with -reference- to 
the imposition of one of the two penalties 
provided therefor. There could be an im- 
position. of the lesser punishment of suspen- 


sion, instead: of the extreme one of cancella- 
tion, if the facts of the case warrant the . 


same. Hence.the need to apply the mind. on 


' this question must be held to be an inescapable 


mandate. . Otherwise .it would become a 
mechanical process and the resultant a. stock 
order. .The very fact that the, punishments 
are in the alternative suggests that ‘there 
should be an application of mind with regard 
to the imposition of the punishments depend- 
ing upon the facts and circumstances of each 
case. 
licence is taken, up in appeal, it ‘is needless to 
state that the appellate authority is also en- 


joined to advert to these factors, apply its - 


mind to the same and express an opinion one 


way or the other by stating the reasons there- 


for as to whether the licence should be can- 
celled or suspended, on the facts of the ‘case. 
The reasons therefore must be expressed in 
the appellate order, -indicating application of 


-mind, otherwise the order is liable to be im- 


pugned as lacking in application of mind. 
G. Ramaswami, for Appellant. . 


M. A. Sadanand for Government  Pleader, - 


for Respondent. 
RS.: - — 





— Writ appeal allowed 


— 
1 


When an order of cancellation of the . 


S. Mohan, J. 
Valliammal v. 
: R. Sundaram. 
12th January, 1984. 
C.M.S.A. No. 34. of .1983. 


Hindu Marriage Act (XXV of 1955) (as 
amended by- Act LXVIII of 1976), sec- 
tion 13 (1) (1)—Petition for divorce by the 
husband against the wife — Allegation, of 
adultery—Nature of proof required—Physical- 
ly impossible to prove the same by direct evi- 
dence—Circumstantial evidence available to be 
taken into consideration. 


With regard to proof of adultery the law is 
very clear that it is physically impossible to 
prove the same by direct evidence. The 
Full Bench decision reported in Agnes Cecilia 
Gomes v. Lancelot Ashley Gomes, A.I.R. 
1964-Cal. 28 (F.B.), has made it clear. 


In the instant case from the. circumstantial 
evidence available it must be held that the 
charge of adultery is proved. Section 13 
(a) (i) of the Hindu Marriage Act after 
amendment in 1976 states that the ground 
for divorce would be.that the other party has 
after the solemnization of marriage, had 
voluntary sexual intercourse with a person 
other than his or her spouse. 


N. Sivamani and N. Raja, for Appellant. 
B. S. Gnana Desikan, for Respondent. 
R.S. 





Appeal dismissed. 


M —N,. R. G. 


» 


.V. Ratnam, J. 


Andi v. 
Mathammal. 


6th March, . 1984. 

C.R.P. No. 4153 of 1982. 
(A) Civil Procedure Code (V of 1908), 
Order 21, rules 92 and 95—Court-auction-sale 
—Application by judgment-debtor ta set aside 
—Dtsmissal of application within sixty. days 
from the date of sale—Sale confirmed cn 
that day—Validity of the sale held in Court ` 
auchion—Legal representatives of judgment- 
debtor eabing proceedings under Debt Re- 


lief Acts — Termination of those proceedings 


— Auction purchaser filing application for 
delivery of passession—Whether barred by 
limitation. 


(B) Tamil Nadu Debt ‘Relief Act (XL cf 
1978) and Tamil Nadu Debt Relief Act (XL 
of 1979), sections 19 and 21—Applacability. 


(C) Limitation 
Article 134. 
Under Order 21, rule 92, Code of Civil 
Procedure, the Court is empowered to make 
an order confirming the sale when no applica- 
tion has been made under Order 21, rules 89 
and 90 or rule 91, or where such an application 
has been made and disallowed. In this case the 
judgment-debtor had: filed earlier an applica- 
tion to set aside the sale and the application 
was dismissed on which day a formal order 
of confirmation of the ‘Court sale was passed 
by the Court. Ordér 21, rule 92, Code of 
Civil Procedure and Article, 134, of the 
Indian Limitation Act, 1963, contemplate the 
sale becoming absolute. The absoluteness or 
finality contemplated is restricted to such 
finality or absoluteness arising only out of 
the termination of proceedings before the 
executing Court, but would not include 


Act (XXXVI -of 1963), 


other proceedings, intimately connected there- 


with and at the same time likely to affect 


_the finality or absoluteness, so that during 


— ties got crystallised. 
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` the pendency of these proceedings it would 
be legitimate to presume that such a finality, 
as would impress the sale with seal of abso- 
Juteness had not been attained. In this case 
no doubt the judgment-debtor initiated pro- 


ceedings under Order 21, rule 90, Code of 
Civil Procedure and ordinarily on the  ter- 


mination of those, pfoceedings it can be said 
thatj the ‘Court sale had been stamped with 
the seal of finality or absoluteness. Yet by 
virtue of the provisions found in Tamil Nadu 
Acts XL of 1978 and XL of 1979, another 
opportunity had been statutorily made avail- 
able to put in peril the finality attained by 
the sale. Under section 19 of Tamil Nadu 
Act XL of 1978, and section. 21 of Tamil 
Nadu Act XL of 1979, any judgment-deb- 
tor claiming to be entitled to the benefits of 
those Acts was entitled to make an applica- 
tion to the Court for setting aside the sale 
and if the Court was satisfied that such per- 
son was entitled to the benefits of those 
Acts, it could pass an order setting aside ihe 
sale and thereupon, statutorily the sale shall 
be deemed not to have taken place at ail. 
The jidgment-debtor or other persons in- 
terested in the property had resorted to these 
remedies and by virtue of the statutory pro- 
visions which have been declared to take 
effect notwithstanding anything contained 
either in the Limitation Act, 1963, or in the 


Code of Civil Procedure, 1908, and the con. . 


frmation of the sale, the finality which nor- 
mally would have attached to the sale by its 
confirmation was put in peril and that ter- 
minated only when those proceedings came 
to a close. In other words, between the 
dates when the proceedings had been taken 
under sections 19 and 21 of Tamil Nadu 
Act-XL of 1978 and XL of 1979 and the 
date of termination of these proceedings, the 
Court sale was in an inchoate or incomplete 
state as the sale had not, till the termina- 
tion of those proceedings, been stamped with 
irrevocable finality, when alone rights of par- 


In that view on the 
termination of the proceedings the Court 


sale had become absolute, even though there 
was an earlier confirmation of sale by the 
Court on the dismissal of the application filed 
by the judgment-debtor to set aside the Court 
sale, inasmuch as such confirmation was sub- 
ject to the result of the application taken 
out either by the judgment-debtor or other 
person inierested in the property under sec- 
tions 19 and 21 of Tamil Nadu Acts XL of 
1978 and XL of 1979, respectively which 
were to take effect despite the confirmation 
of the Court sale and other provisions of the 
Code of Civil Procedure, as well as the 
Indian Limitation Act, 1963. 


Held further: The application filed by the 
respondent for delivery of possession of the 
properties within one year after the proceed- 
ings under sections 19 and 21 of the Tamil 
Nadu Act XL of 1978 and XL of 1979, 
respectively terminated within time and the 
Court below was justified in over-ruling the 
Objection raised by the petitioner that the 
application was barred by limitation and 
In directing the delivery of possession of the 
properties to the respondent. = 


G. Rangarathnam, for Petitioner, 


R. Alagar, for Respondent. 





R.S. Petition dismissed. 


S:.Mohan and ^ ^  .- 
Sathiadev, JJ. 
. Mitsubishi France (S.A.) 
. Paris-8, Madras-14 v. 
Neyveli Lignite Corporation 
Limited, South Arcot District. 


6th March, 1984. 
O.S.A. No. 139 of 1983. 


(A) Letters Patent, clause 15—Objection as 
to jurisdiction—Order refusing to try objec- 
tion as preliminary issue—W hether appcalable, 


(B) Civil Procedure Code (V of 1908), 
section. 11, Explanation IV—Principles of res 
judicata — Applicability — Objection as to 
jurisdiction by the defendant after entering 
appearance overruled —- Plea of jurisdiction 
raised in the written statement—Whether such 
did barred by res: pe 

The is of res judicata isa wholesome plea, 
i.e., in order to avoid multiplicity of pro- 
ceedings. In other words, it is based on the 
principle that no party shali be vexed over 
the same cause of-action twice. Barring that, 
there is no rule of absolutism: ‘In this case 
no doubt the second defendant raised tha 
point relating to jurisdiction earlier. But at 
what stage? It was at a stage when it could 
not file a written statement 7.e., it was at a 
stage when it had entered appearance under 
protest, Therefore after entering appearance 
under pretest the plea cf jurisdiction in rela- 
tion to all the Courts in India (territorial 
jurisdiction of the Indian Ccurts) was raised. 


A clause (cl. 18) in a contract regarding 

jurisdiction relating to disputes arising under 

the contract stated: “18. Jurisdiction, —The 

. civil Courts having ordinary original civil 

jurisdiction over Neyveli shall” alone have 

exclusive jurisdiction in regard to all questions. 
M—N. R. Q, 
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of dispute arising under the contract with the 
purchaser of whatever nature".. The plea was 
raised by way of a defence in. the written 
statement, as one among the varicus -other 
defences. Under those circumstances, whether 
by reason of clause 18 of the contract the 
sui; taid Jon the original side of the “High 
Court is entertainable or not, could not have l 
been raised at the earlier stage. The reason 
is that there was no opportunity to file written 
statement and only by way of defence this 
could be raised. If really there was no 
opportunity or possibility the question of 
constructive res judicata could not have been 
raised. Only if there was a duty cast upon 
the second defendant (appellant herein) to 
raise this plea which he might or ought to 
have raised, the principle of constructive res 
judicata as adumbrated under section 11, 
Explanation IV of the Code of Civil Proce- 
dure, will come into play. It is axiomatic 
that the principle of res judicata would apply 
not only to successive suits but also to the 
successive stages in the same proceedings. 
There can be no demur to such a legal pro- 
position. Where, there was no. duty cast and 
there was no opportunity for the second defen-, 
dant to raise the plea of jurisdiction in rela- 
tion to clause 18 of the suit contract, the 
principle of res judicata would not apply. 

If the issue relating to jürisdiction be decided 
in favour of the appellant, it will put an end 
to the litigation and therefore, the order is an 
appealable order ^ under clause 15 of the 
Letters Patent. 'After- all if the point of 
jurisdiction is held in favour of the appellant, 
he need not undergo the ordeal of trial. No 
doubt, it may be a mixed question of facts and 
law. Nevertheless, where in the event of the. 
appellant. succeeding on this issue, it could 
avoid the ordeal of trial, certainly itis not 
only desirable but also just that this issue 
be tried as a preliminary issue. Therefore 
the parties in the present case will be at liberty 
to adduce such evidence as they may desire 


only in relation to jurisdiction and the' issue =~ 
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relating to jurisdiction, ‘which is hereby  re- 
cast, shall be tried as .a preliminary issue. 
The issue is recast as follows:—"'Has this 
Court no jurisdiction to entertain the suit as 
against the defendants in view of clause 18 
of the suit contract, dated 5th April, 1973”. 
If the Court comes to the conclusion that in 
spite of the above clause 18 this Court has 
jurisdiction to entertain the suit, the trial can 
be proceeded with. This appeal is allowed. 


S. Govind S'waminathan, Senior Counsel, for 
Appellant. 


U. N. R. Rao, for Respondent No. 1. 
T. Raghavan, for Respondent No. 2. 


R.S. Appeal allowed. 





P. R. Gokulakrishnan and 

S. Nainar Sundaram, JJ. 

m V. S. Ramanarayanan v. 
The Food Corporation of India, 


represented by its Zonal 
Manager, Madras-6. 


11th January, 1984. ` 
i W.A. No. 246 of 1982. 


Constitution of India (1950), Article 226— 
Issue of charge-memo.—Inordinate delay in 
prosecuting disciplinary action —Delay not ex- 
plained—Delay amounting on facts to denial 
of reasonable opportunity — Violation of 
principle of natural justice — Charge-memo. 
struck down. — 


Held: In the present case, the delay during 
the relevant periods was inordinate and stood 


unexplained. The question is as how far the 
petitioner was put to prejudice.on account of 
the delay. The charge related to the period 
1975-76. At the time when the petitioner 
approached the Court by way of writ petition 
more than six years had elapsed. Even if 
the enquiry is to be prosecuted in right-ear- 
nest at this juncture and is to be completed 
after the examination of, witnesses cited 
amounting to 22, the petitioner will definitely 
be called upon to enter in his defence and 
adduce evidence. It will. be impossible for 
the petitioner to remember the identity of the 
witnesses whom he could summon to appear 
before the Inquiry Authority to support his 
case. Even if he could summon their pre- 
sence, it would be.a. doubtful proposition 
whether they would be in a position to remem- 
ber what happend more then six years earlier 
and help him in his defence. Further-more, 
the petitioner may not be in a position to 
effectively cross-examine the witnesses to be 
examined on the side of the Department in 
support of the charges. Practically it would 
be a doubtful proposition that either the 
prosecution witnesses or defence witnesses 
would be in a position to remember the facts 
of the case and. advance the cause of either 
the Department or the petitioner. "These are 
the practical features which cannot be lost 
sight of. ‘This is not a case 
prosecution rests upon documentary evidence. 
alone and as stated above as many as 22 wit- 
nesses are to speak against the petitioner. 
It is clear from the facts of this case that the 
upon the oral 
responsible in 


where the 


prosgcution depends mostly 

testimony of those who are 
offering. commission and-such oral evidence, 
considering the lapse. of time, would practi- 
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cally amount to a fiction- and no -credibility 
could be attached to ^ such oral évidence. 
The repercussions of un-explained delay when 
prejudice has been made out will be the 
same both in the case of | prosecution and 
completion of the disciplinary action. Under 
these circumstances and on the facts and cir- 
cumstances of this case the delay as spoken 


to against the Department, will constitute 
denial of reasonable opportunity to the peti- 


tioner to defend himself and it would amount 
to violation of the principles of natural justice 
and as such the impugned  charge-memo. 
must be struck down. S 


P.C hidambaram, for Appellant à 
G. Thangapandian, for Respondent. .: 


R.S. ———. Writ appeal allowed. 


T. Sathiadev, J. g | 
Marappa Gounder- v. 


Sellappa Gounder. 
21st February, 1984. 
C.R.P. No. 3110 of 1983. 


(A) Civil Procedure Code (V of 1908), 
Order 18, rule 3-A—Scope—Examination of 
a party in. suit —Procedure—Proper practice 
pointed out. 


(B) Evidence Act (I of 1872), section 135 

and Civil . Procedure Code (V of 1908), 

Order 18, rule 3-4 — Scope. ` E 
Jo 

(C) Civil Procedure Code (V of 1908), 

section 115—Order passed under Order 18, 

rule 3-A — Revision- whether maintainable. 


Under section 135 of the Evidence Act, the 
order in which witnesses are produced or 
examined shall be regulated by the law and 
practice for the time in force relating to Civil 
and Criminal Procedure Code, respectively and 
in the absence of any law, by the discretion 
of the Court. When a Specific provision 
had been introduced ‘by an Amendment Act, 
based on the recommendations of the law 
Commission, to undo an existing mischief 
which stands in the way of proper administra- 
tion of justice the importance of the rule 
cannot be got over, by allowing trial 'Courts 


to persist in the same old procedure, merely 
because it is held to be directory. When 


ihe rule contemplates permission to be granted 
by Court for a party to a proceeding to be 
examined at a later stage, it is indicative that 
there is no total ban against parties being 
examined after their witnesses are put in the 
witness box. ‘That is why, in the decisions 
it has been held, that the rule is directory in 
nature. This would not mean that the rule 
could be transgressed indiscriminately in an 
unbridled manner. 'A duty is cast on the 
Court to record reasons, which means that 
valid and compulsive grounds must be made — 


out, for postponing the examination of par- 
ties to the suit. Ifa party to the suit desires 
to be examined later on, he should seek prior 
permission before the other witnesses are 
examined. In its absence, it can be sought 
later on at the time when the party is put in 
the witness box, if by mischance any of 
his witnesses have been already examined, 
without securing earlier permission. When- 
ever permission is sought for, it is obligatory 
on the part of Court to record reasons by pass- 
ing a written order, either granting or refus- 
ing it. If permission is sought in 'the 
initial stage before any. witness is examined, 
then reasons to be given should relate to the 
justifiable inability on the part of the party 
to first examine himself. Before granting 
permission it should hear the objections, if 
any, of the other side, and then alone permit 
any witness of the party to be examined. In 
such of those cases wherein without prior 
permission witnesses of the party had been 
examined, and later on the party wishes to 
appear as a witness, the Court is duty bound 
"o find out, whether on the party being 
examined at that stage, it would ' result in 
filing up any blanks or lacunae left out in 
the evidence already given and whether 
wantonly he avoided the witness box with 
ulterior motives, and whether he was placed 
in such a situation or circumstance which had 
disabled him from -being examined etc. 
Unless sstrorig compelling circumstances which 
are relevant and germane had existed, per- 
mission io a party to a proceeding to exa- 
‘mine himself after his witnesses had been 
examined, ought not to be granted. The 
intention of Parliament in enacting the rule, 
which had come into existence on the recom- 
mendation made by Law Commission had 
resulted in a revised procedure being evolved, 
according to which a ‘Court has to record 
reasons mentioning the circumstances which it 
takes into consideration for granting permis- 
sion. Failure to give valid reasons, would 
vitiate the order and the evidence recorded 
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` 


‘without permission, 


cannot bà' treated as 
part of the records in the suit. The most 
desirable and the healthy practice required 
to be followed by trial Courts is to call upon 
parties to the suit, as soon as the suit is posted 
for trial, to file memos, into Court, stating as 
to whether they intend to be examined or 
not. If only trial Courts resort to this prac- 
tice, it would result in proper compliance of 
Rule 3-A, and the notorious malpractice 
indulged: in would come to an end. -A 
suitable amendment in the Civil Rules, of 
Practice to this effect, would bring about 


‘uniformity of procedure in the trial Courts in 


this State. 


On orders passed under Rule 3-A of Order 18, 
a Civil Revision Petition will lie to the High 
Court, which will have to be scrutinised to 
find "out what the reasons were which pre- 
vailed for granting permission. If oral per- 
mission is granted, the reasons which pre- 
vailed upon the trial Cout would be un- 
known, and in turn parties would suffer. 
When the rule itself implies a duty to record 
reasons, no other method is permissible. 


S. Gopalaratnam, for Petitioner. 
N. Sivamani, for Respondent. 


R.S. Petition allowed. 
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IN THE HIGH COURT.OF JUDIOA- 
‘TURE AT MADRAS. ~ 


(Special Original Jurisdiction. y l 
Present :—G. Ramanujam and G. Maheswa- 


Tan, JJa: SOM i 1 . L . 4 í r t 
Messrs.. Suridaram ` Finance . Limited, 
Madrás-600006,. 7, - >.  .. Petitoner* 
T MEL EE > Xo 


FL RENE II DATES. RENE 
The State of Tamil Nadu. by . Secretary, 
Home; +, Department, -Fort,St, - George, 
Madras-600.009.. ot 3e TCI. s Respondent. 


dora e d Od Me qe o ee DO UN. 
Rubber General Industries, represented by 


its Partner, V. P.. Vathsatajan . 
k ra Eea se” ee jt se = 
B0! x te a O A Petitioner 
cop SP. anne Sur Sad” a, 
uu UL es MEME du Bure 
The^State of 'Tàmil-Nadu, represented by 
the Secretary to :Revenue: Department, 


Fort St; George, Madras-9 and another 
pol Co.'7.. ^" "CL. Respondents. 

AC Pe r m “, ~ i zn ; 
cand 


"The Special Tahsildar (L.A.), “Miscel- 
laneous Schemes, Saidapet, Madras-15 
- aa Appellant 


ye oc 
: a 


ss me 
~ 7% - Sig 


v. l 
Parthasarathy Naicker Respondent. 


Constitution. of ‘India (1950), ‘Articles 145, 
142—Pòwers of Supreme Court—Article 145 
cannot control Article 142—Supreme Court if 
-can Stay operation of High Court judgment 
striking down provisions of an Act — High 
Court, if has power to direct lower Court to 
receive plaint without full court-fee and keep 
it pending indefinitely. | 
. FW.P. Nos. 10 of 1979; 1913 of 1980; 
App. No. 310 of 1980; C. M.P. No. 11006 
of 1981 -and Memorandum of  Cross-objec- 
tions in S.R. No,, 46416 .of 1980. "E 
COC1 v7 elsi Tune, 1982. 
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E d 


— 


Article 145 (of the Constitution of India) gives 
the Supreme -Court power to make- rules gene- 
rally regulating the, practice and procedure of 
the Court in .executing -its powers: and that 
Article cannot be taken-to control (or, limit 
the operation of Article 142).- " z[Para. :5.] 


bai 


E T qu 
It cannot be said that the Supreme Court has 


no jurisdiction to .stay: the -opération of. the 
judgment-of the High Court striking " down 
the provisions of the Madras Court-fees and 
Suits Valuation Act (1955 )wie™ z-[Para;.-5.] 
pode cu n (ec iosup a) woe. Spree uie. c 
The Madras.High Court cannot sit in appeal 
over the interim orders passed by the Supreme 
Court in: ai- appeal pending before if:. :. 
US Mot. ed ae GE L d - [Pâra:"6:] 
ponen nl 4 vc: dee xu P Se ere "ui 
The High’. Court. cannot)! direct^ the ^: lower 
Court to keep'a' plaint un-numbered indefinite- 
ly.-' "The: Süb-Coürt in thé instant case can- 
not be directed to receive the plaint. without 
payment of the full court.fee and keep.it pend- 


r ` 


ing indefinitely. - |, 7. `- [Para, 8.] 
US pu ec Se ae 


r 
rp cw 


- € 


Cases referred to:— ^ 


-r A D- 
l 


re 


— 


Sriramulu v. Registrar, High Court, (197 5) 


1 M.L.J. 390; K. M. Nanavati v. State of 
Bambay, (1961) 2:S.C.]. 100: (1961) M. 
L.J. (Cu.) 410: A.I.R. 1961 S.C. 112; 
Golak Nath v. State of Punjab, (1967) 2 S. 
C.J. 486: (1967) 2 S.C.R. 762: A.T.R. 
1967 S. C: 1643; A. G. v. Lord Hotham, 
(1827) 3 Russ. 415; State of Uttar Pradesh 
v. Poosu, (1976) SIC.C. (Cul) 368: (1976) 
M.L.J. (Cu.) 197: (1976) 2 S.C.TJ. 295: 
(1976) 3 S.C.C. 1: 1976 Crh. L. J. 1373: 
ee S.C.R. 1005: A.I.R. 1976 S.C. 


W.P. Nos. 10 of* 1979 and 1913 of 1980. 
Petitions under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein and in the respective affidavits 
fled therewith the High Court will be pleased 
to issue writs of mandamus. 


i 
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(1) directing the respondent to refund to the 
petitioner the excess court-fee of Rs. 6,818.07 
paid by the petitioner on the plaint in O.S. 
No. 158 of 1972 in the Court of the Subordi- 


sy Judge, Tanjore (W.P. No. 10 of 1978) ; 
an 


(2) restraining the State of Tamil Nadu, 
the 1st respondent herein from demanding or 
collecting Coürt-Fee on Plaints and Memo- 
randum of Appeal under Article I, Schedule 
I:of the Court-Fees and Suits Valuation Act, 
1955, and direct the respondents in so far as 
the petitioner is concerned to collect Court- 
Fee on Plaints and Memorandum of Appeal 
only tinder sections 50 and 52 of the Court- 
Fees and Suits Valuation Act, 1955 (W.P. 
No. 1913 of 1980): 


Appeal No. 310 of 1980. —Appeal and Memo- 
randum of ‘Cross Objections in (S.R. 
No. 46416 of 1980) preferred against the 
decree of the Court of the Subordinate Judge, 
Chengalpattu, dated 16th November, 1978 and 
passéd in C.R.O.'P. No. 297 of 1972. 


C.M.P. No. 11006 of 1981.—Petition pre- 
sented.to this Court, praying that in the cir- 
cumstances stated in the affidavit filed thereof 
the High Court, will be pleased to hold that 
the Cross Objector is entitled to pay court- 
fee under section 50 (4) of the Tamil Nadu 
Court-Fees Act. ~ ~ 


V.K - T. Chari assisted by Mrs. Bagirathi 


Narayanan, for A. R. Ramanathan, P. 
Sukumar and Mohan S. Nair, for Petitioners 
jin W.P. 10 of 1979. 


~ 


-. Court-fee payable 


Court-fee paid. - 
s - - under 1922 Act. 


Rs 


. 2 Rs. 
9,000-50 : 


- 2,182-43 
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M|s. King and Patridge, for Petitioners in 
W.P. No. 1913 of 1980. 


The Advocate-General assisted by Government: 
Pleader, for Respondent. 


The Judgment of the Court was delivered by 


Ramanujam, J.—Since in all these matters 
the validity of the Court-Fees and Suits Valua- 
tion Act, 1955, "hereinafter referred to as the 
1955 Act has been challenged, they have been 
heard together and a common judgment is 
rendered. 


2. W.P. No. 10 of 1979 is for a direction 
to the respondent, State of Tamil Nadu to re- 
fund to the petitioner the excess court-fee 


paid on the plaints in O.'S. No. 158 of 1972 
on the file of the Sub-Court, Tanjore on the 


ground (1) that the provision of.the Act 
providing for payment of court-fee at 712% 


ad valorem, replacing taping scale of court-fee 


provided in the 1922 Act is unjust, unreason- 
able, that the levy of court-fee at 71296 ad 
valorem amounts to a levy of tax and not a 
fee, and that in view of the Bench decision of 
this Court in Sriramulu v. Registrar, High 
Court!, holding the levy of ad valorem court- 


^ fee to be bad, the petitioner is entitled to refund” - 


of the excess court-fee being the difference be- 
tween the court-fee -payable under the 1955 
Act and the court-fee payable under the 1922 
Act. "According to the petitioner the excess 
court-fee paid in the suit O.S. No. 158 of 
1972 is -as under: ; i 


Di fference refundable. 


Rs. 
. 6818-07 


1. . (1975) 1-M.L.J. 390. 


I] 


3. The respondent, State of Tamil Nadu 
contends in its written statement that though 
this Court in Sriramulu v. Registrar, High 
Court', had declared Article I of Schedule I. 
of 1955 Act to be ultra vires and void, the 
State has filed an appeal to the Supreme Court 
in C. A. No. 736|(N) of 1975 and the same 
is pending, that the Supreme Court thas also 
stayed this Court's judgment and permitted 
the State of Tamil: Nadu to collect the court- 
fee at the rate of 71296 ad valorem on the 
value of the claim under Schedule I, Article I 
of the 1955 Act on condition that in case the 
State fails in its appeal before the -Supreme 
Court they shall refund the excess court-fee 
collected and that, therefore, the State is not 
bound to refund the alleged excess court-fee 
claimed by the petitioner in the writ petition. 
Thus the main question that arises in the writ 
petition at this stage is as to whether the peti- 


tioner is entitled to’ the refund’ of the'court- 


fee notwithstanding the above stay orders 
passed by the Supreme Court. 


4. According to Mr. V. K. T. Chari, 
learned counsel for the petitioner, the Supreme 
Court had no jurisdiction to grant stay of the 
judgment of this Court as such, though it has 
jurisdiction to stay the execution of any order 
or decree . passed by the Court below, and 
since. the order. passed by the Supreme Court 
is without jurisdiction, it should be taken to be 
void and non est in law in which case this 
Court can give-relief to the petitioner notwith- 
standing the pendency of the appeal bafore 
the Supreme Court.. In support of.this plea 
the.learned counsel refers to the provision in 
Order 45, rule 13 of the Code of Civil Pro- 
cedure; which enables the Court: which grants 
the certificate ^ to stay the execution - of the 


decree appealed from and Article 145 (A) of 


the Constitution of India, which contemplates 
a stay of the proceedings i 
appeal before the Supreme Court arose. 
Based on the above provisions the submission 
of the learned counsel is. that the ‘Supreme 
Court has jurisdiction to stay execution of the 


decree appealed against or to stay the proceed- 


ings’ pending before the Court below but it 
has no jurisdiction to stay the judgment, as 
such of the Court holding the 1955 ‘Act to be 
invalid. ‘According to the learned counsel if 


- 


~ 


(1. (1975) 1 M.L.. 390. - 


from Which the. 
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the stay order passed’ by thé Supreme Court. 
is invalid, it should:be taken to be ‘non est in 
law in which'case the State is bound to refund 
the excess court-fee paid on the plaint in the 
suit referred to above. In support of this 
plea that‘if'an order is passed by a Court 
without ‘jurisdiction it is ab initio void and, 
therefore, non est, reference has been made by 


Mr. V. K, T. Chari to the following passage 


in 10, Halsbury’s Laws of England, 4th edition. 
page 323, paragraph 715 T 


: “Meaning of “jurisdiction. By ‘justidic- 
- tion’ is meant the authority which a Court 
has to decide matters that are litigated before 
it or to take cognisance of matters presented 
in a formal way, for its- decision. The 
. limits of.this authority are imposed by the- 
. Statute, charter -or. commission under which 
` the” Court is constituted and may. be ex- 
, tended. or restricted by similar means. 


If no.restriction or limit- is imposed the- 
jurisdiction is said to be unlimited. A limi- 
_fation .may be either as-to .the- kind .and' 
, nature of the actions and matters of. which 
the particular Court has .cognisance, -or -as 
to the area over which the jurisdiction -ex- 
. tends, or it may partake of-both these-cha-- 
. Tacteristics.. Tf the jurisdiction of an'in- 
ferior Court or tribunal including an arbitra-- 
. tor, depends on the existence of a particular 
. State "of. facts,.the Court or tribunal must 
enquire into the existence of -the facts in 
-order to decide whether it.has. jurisdiction, 
but, €xcept-where the Court or tribunal has- 
.been given power to determine conclusively 
whether the facts exist, the Queen’s Bench 
_ Divisional. Court will inquire into the -cor-- 
.Fectness Of its decision by means of pro-- 
ceedings for. mandamus, prohibition: or cer- 
ficrari. "Where a Court takes it upon it- 
Self to exercise a jurisdiction which it does 
not possess, its decision amounts to. nothing. 
‘Jurisdiction must be acquired before judg-. 
ment is -given. ;The jurisdiction of an in- 
-ferior Court -is not lost by. mere non-user.” 


Reference is also made to the decision in A. 
C. v. Lord Hotham, wherein ‘it ‘was held: 


. Where a Tribunal determines .a -. matter- 
not within its jurisdiction, the.decision is-a. 
nullity.” —  . 2 5.7 E 


— 


1. (1827) 3 Russ. 415. 


V 


4 


Per contra, the learned ‘Advocate-General sub- 
mits that the stay order passed by the Sup- 
reme Court is not without jurisdiction, that the 
Supréme Court has got ample jurisdiction to 
stay the judgment "of" this “Court holding the 
1955 Act to be invalid, in exercise of its power 
under Article 142 of the Constitution which 
enables it to pass such -decree ór such order 
as is necessary for doing complete justice in 
any, cause or. matter. pending . before it, that 
Article 145 (1): (A), which is merely an en- 
abling power to make rules as to stay of pro- 
ceedings cannot control or limit the power of 
the - Supreme. Court under. Article. 142- (1) ; 

that the’ provisions of Order ‘45, rule 13 of the 
Code of Civil Procedure, could not be. taken 
to’ limit” the, powér: of the Supreme, Court to 
grant stay of the judgment of the lower, Court. 
The ‘learned Advocate-General refers. ‘to` the 
following decisions;of the’ Supreme. Court- in 
support of his submission that under Article 
142, thé Supréme Court has wide poWers in 
the matter of granting stay: K;, M... Nanavati 
vi The State of Bombay: arid. Golak Nath. y. 

Stdte of Punjab? . 3 UD Nájiavati's case, the 
Supreme’ Court, "while dealing. with the scope 
of Article 142, observed that it confers on the 
Supreme’ Court; a. -wide and. ,compréhensive 
power to make: such order, as i8 necessary for 
doing’ complete. justice in“any -cause or matter 
“pending «before it ‘and that such, wide: and 
comprehensive power . in respect of any. deter- 
mination ‘by. any Court or "Tribunal must carry 
with it'the power to pass ‘orders. incidental Or 
ancillary to the exercise of that power." The 
same view i has been taken in State of U.. P. 

v. Põosu. Mr. V. K. T ‘Chari, would, 
however, contend that the power, under Arti- 
cle 142 cannot comprehend a power to pass, an 
intérim order pending the appeal as that Arti- 
cle will apply- only to final orders and not to 
interim orders, and that the power to grant 





. (1961) 2. S.C.7.. 100: (1961) M.L. 
T. “ed. ) 410: 63.Bom.L.R. 221: (1961) 
1..Crl.L.J..173:. (1961) 1-S,C.R-°497: A. 
I.R. 1961 S.C. 112. 
T (1967) 2 SiC]. 486: (1967) 2 S.C 
762: A.I.R. 1967 S.C. 1643. 

a. (1976) .M.L.j. (Cr.) 197: (1976) 
2 S.C.J.. 295: (1976) S.C.C.- (Crl.) 368: 
(1976) 3 S.C.C. 1: 1976 CH.L:T. 1373: 
(1976) 3 S.C.R. 1005: A.I.R. E. 
1750. TENT : 
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stay could be traced only- to: Article 145 e 
and not to Article 142. 


5. We are not- inclined to agree with the 
said submission of the learned counsel for the 
petitioner. ' ‘Article 145 gives the Supreme 
Court power to make rules generally regulat- 
ing the practice and procedure of'the Court 
in exercising its powers and that Article can- 
not be taken to control or limit the operation 
of Article 142. In this view we are not in- 
clined to agree with the learned counsel that 
the Supreme Court had no jurisdiction to stay 
the operation of the judgment of this Court 
striking. down the provisions of the 1955 Act. 


6.. Even ote mise. ‘we feel: that this: Cotitt 
cannot sit in’ appeal: over.the interim orders 
passed" by: the “Supreme "Court in the appedl 
pending: before it.:-'The Sapreme. Court by an 
ordeér,: dated 28th "April; 1975 “in Civil Appeal 
Nos; 736 ay “2637 d d DOMI as: fol, 
lows: l 


.*(1) That the ae of the alates 

dated 3rd March, 1975 of^the. Madras High 

“Court in-Writ: Petition: A 749 of 1209; be 
fand is- P stayed; 


--(2) that: E NOLO herci 
- will be entitled,to collect the fee at, the rate 
of-7 Y 06 ad valorem -on- the ; value of the 
. claim in appeal "under section.51. . Sche- 
dule I, Article T, of the Madras Court- 
Fees and oui ‘Valuation Act ee of 
1955) ;. 


(3).that i ' ‘case’ the ` geen 
“Jants-herein do not suéceed in the appeal 
: abovémentioned- in this Court, the ` -peti- 
tioners|appellants. shall refand "Whatever: is 
 refundable excliding the High Court fees." 


Thus the Supreme Court having ordered stay: 
of the operation of this Court’s judgment in 
W..P.-No. 749 of 1966, the respondents are 
entitled to collect the court-fee at 71596. ad 
valorem: under -Schedule I, ‘Article T of the 
1955 Act.- We are bound ‘by the said’ order 
and it-is not therefore possible at this stage to 
direct the refund of the, court-fee to: the writ 
petitioner basing ourselves on the judgment of 
the High Court which stands ee by the 
Supreme- Court. - -° - 


7. However, having — to the fact that 
the related appeal against the judgment ren- 
dered in the suit in respect-of -which.the court- 


1] 


fee.:is said to have been paid, is pending be- 
fore this Court; the Writ Petition No. 10 of 


1979 -will be posted-,along with the. said. ap-. 


peal-for-disposal in the light of, the decision 
of, the- Supreme Court in CA: Nos." 736 
(N) 2637 of 1975.0 .* wp. c — v9 nee 


a“ 
r 


Writ Petition No. 1913 of 1980.. - 


ar SOS NUES UU PORE 
8. In this case the petitioner seeks a. writ of, 


mandamus directing the State Government to 
collect court-fee -on the plaint only under sec- 
tions 50 and 52. of the Court Fees and.Suits 
Valuation Act, 1955 and restraining the Gov- 
ernment from collecting the .court-fee on.the 
plaint under Article I, Schedule I, of the Court 


Fees and Suits Valuation Act, 1955. ' 'Accord- 


ing to the petitioner in this writ petition, since 
the 1955 ‘Act has been struck down by this 
Court as invalid, the State. Government is not 
entitled to collect court-fee at 71296 ad 
valorem under Article I, Schedule I of the 
1955 Act and therefore the return of the plaint 
on the ground that such court-fee has not been 
paid is not proper and, therefore, a mandamus 
has to issue. ‘As already stated, the decision 


of this Court stands stayed by the Supreme 


Court at the instance of the State Government 
and, therefore, the Government is entitled _to 
collect the court-fee under Article I, Schedule 
I of the 1955 Act. 
orders of the Supreme Court it is open to the 


ib petitioner to pay the full court-fee under Arti- 
cle I, Schedule I of the 1955 ‘Act and claim. 


refund later or withdraw the plaint and: present 
it after the Supreme Court renders its judg- 
ment subject to the law of limitation. The 
learned counsel for the petitioner, would, how- 
ever, submit that the Sub-Court, Ooty, may-be 


asked to retain the. plaint without returning. 


awaiting the decision of the Supreme Court. 
We do not see how this Court can direct the 
Jower Court to keep a plaint unnumbered in- 
definitely.: Therefore the Sub-Court, Ooty, 
cannot be directed to receive the plaint with- 
out payment of the full court-fee and keep it 
pending indefinitely. The petitioner is, how- 
ever, given 2 months’ time from this date for 
payment of the füll court-fee on the plaint 
and liberty is given to the petitioner to seek 
refund of the excess court-fee if the Supreme 
Court ultimately affirms the decision of this 
Court. 


9. With the above directions, the writ peti- 
tion is dismissed. 


In view of the said stáy 


^ 
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A. S. No. 310 of 19805: ^ v 


10.: This appeal has been filed by the Govern-’ 
ment ‘under section 54‘of the’ Land: Acqitisi~ 
tion, Act, questioning the awardpassed' By- the: 
Land Acquisition. Officer in-C. R. O4P No? 


- 297 of 1972; before tlie. Sub-Court, Chingleput: 


The respondent in the appeal who was the- 
claimant. beforé .the Sub-Court has filed à' 
memorandum: of cross-objections in S.R. No. 

46416. of:.1980- seeking. a higher compensation. 

In that cross-objections the court-fee payable 
comes to Rs. 21,961 as per Article I, Sche- 
dule I of the. 1955 Act. But the cross-objec- 
tor paid on his memorandum. of cross-cbjec- 

tions a court-fee of Rs..300 under section 50 
(4) of the 1955. Act. Since the office re- 
turned thé cross-objecfions for payment of the 
full court-fee, he has. filed C.M.P. No. 11006 
of 1981- contending that as the 1955" Act has 
been struck down in Sriramulu v. Regisirar, 

High Court, he is not bound to pay the court- 
fee at 7% per cent. ad valorem on the excess 
compensation claimed by him. ‘As already 
seen though the 1955 Act has been struck 
down by this Court, the said judgment . has 
been stayed by the Supreme Court and the 
State has been enabled to collect court-fee 
under Article I, Schedule I of the 1955 Act 
on condition that it will refund the excess 
court-fee if ultimateely the decision of the 
Supreme Court goes against the Government. 
In wiew of the fact that the State Govern- 
ment is entitled to collect tht court-fee at 712% 

ad valorem-as per the interim orders passed 
by the Supreme Court, the appellant has to 
naturally - pay the court-fee on the cross-- 
objections at 71496 ad valorem. As it is said 
that the petitioner in.the C. M. P: is un- 
able to-pay - court-fee ad valorem C. M.P. 

No. 11006 of 1981 and the cross-objections 
wil be posted along with the appeal under. 
the hope that the Supreme ‘Court will render its 
decision before the appeal is taken up for. 
hearing. Even if the appeal comes up for. 
hearing before the Supreme Court renders its 
judgment in the Civil Appeal, it is open to 

the petitioner to move the Court for adjourn- 

ment of the same until after the Supreme 

Court renders its decisions in the above Civil 
Appeal. 


11. Mr. V. K. T. Chari  .submits that 
whatever happens before the Supreme Court. 


1. (1975) 1-M.L.J. 390. 5. So. 


© 


in the appeal against "the judgment of this. 


‘Court in Sriramulu v. Registror, High Court, 


still there is an obligation on the part of the. 


State Government to consider afresh the 
‘question as to what is the’ proper court- 
fee tobe levied in future.. The learned 


counsel points out that the 1955 Act was. 


‘struck down by this Court on the ground that 
the 714% od valorem court-fee levied under 
the Act is unreasonable and takes. the charac- 
ter of a tax. The Act was sought to be 
justified by the State Government on .the 
ground that the court-fee levied' under the 
1922 Act was not sufficient to meet the cost 
‘of justice and, therefore, an enhancement 
under 1955 Act in the court-fee was justified 
According to the learned counsel a fresh look 
is necessary now having regard to the 
present-cost of administration of justice and 
the amount collected by way of court-fee. 


r~ 


Expenditure: 
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The learned counsel has taken us through the 
recommendation of the Law Commission of 
India in its 54th Report on court-fee and the 
report of the Sub-Committee of the Consulta- 
tive Committee . for the Ministry of Law, 
Justice and Company Affairs to indicate that 
it is one of the primary duties of the State 
to provide machinery for the-administration of 
justice and on principle it is not proper for 
the State to charge fee from suitors in Courts, 
that even if a court-fee is to be charged! the 
revenue derived from them should not exceed 
the cost of the administration of justice and 
the State cannot make a profit from the 
administration of justice. The learned counsel 
also has taken us through the Budget Memo- 
randum, 1982-83 and the detailed budget esti- 
mates of the revenue for 1982-83 which indi-' 
cate the following position. | 


Administration of Justice. 


Accounts Bud get Revised. Budget 
Head of Account. 1980-81 estimate Estimate e stima te 
| 1981-82. |. 1981-82 1989-83 
(1) e o 419): n. © (4 (5) 
i ; l | (in TLakhs of rupees). | 
914. Administra tion ' 
of Justice— High 4 l 
Courts.. 1,01,64 1,17,00 ' 1,19,39 1,24,73 
Civil and- , : A NL Ara , 
Sessions, Courts, _ : 3,69.25 4 33.88° - 4.69.85 2,29.892 
Small Ca uses Courts. ` 15.44 15:21 . 18-01 18.23 . 
N 4,86-33 600725 6,7278 
Revenue Receipts: Judicial - a 
Court fee realised es J 
in Sta mps. 5577.05.55 7,01.3? 7 59°48 
Sale of Stamps. 184 | 712448 12:98 
Other receipts. d 0.99 E 2.00 : 2-00 
590,31 7,15,85  7,74,46 


———_ oe ee Le 





1. (1975) 1 M.U.J. 390. 


E] .:' NILGIRIs COsOP. MARKETJNG SOCIETY LTD. 0. CHIEF INSPECTOR OF FACTORIES 


Zt is pointed: out.by Mr. V. K..T Chari that- 
the income received by way of court-fees is 
far in éxcess of the expenditure incurred for. 
administration of justice which when averaged 


for three years from 1980-81, 1981-82 and: 


1982-83 comes to Rs: 108 lakhs. This shows’ 
that there is considerable room or justifica- 
tion for reduction of the court-fee. It-is also 
pointed out by the learned counsel that the 
collection of court-fee on an ad valorem basis 
js quite arbitrary and un-reasonable 'and this: 
is the. view taken both -by the Law Commis-: 
sion and also by the Sub-Committee of. the 
Consultative Committee referred to above, 
that apart from-the fact.that a collection of. 
ad valorem court-fee is unreasonable, there is: 
a surplus income by way of court-fee for- the: 
the last three years and this indicates that as 
at present there is a case for considerable 
reduction in court-fee~ — ^ 5 Vit. 2 


-- 


12.. It cannot be disputed that the court-fee 
is not a tax and, therefore, it must satisfy the 
criterion necessary _ for the levy of fee. It 
should ‘also. be borne in mind that it is . the, 
primary duty of the State to provide the. 
necessary machinery for the administration. of 


justice, at its cost and" that ‘in any event-the. 
State is not entitled to collect court-fee in ex- 


cess of the expenditüre actüally incurred ‘for’ 
administration of justice and it cannot make. 
a profit from the administration of justice, If 
the principlé of guid pro quo which is normally: 
adopted in the matter of collection of fee, then 
the quantum of -court-fee to be paid’ should 
have a proper correlation with the cost of pro- 
viding a machinery for administration of jus- 


tice. Though. there is considerable force in. 
the submission made by Mr, V. K. T. Chari, 


the learned counsel for the petitioner that 
there is a case for reduction of the court-fee 
and that in any event the levy of ad vtalorem 
fee at 714% is highly excessive and arbitrary, 
‘we are not in a position to deal with the 
matter at this stage. This Court is not in a 
position te direct the Government to. fix a. 
court-fee at a particular level for, we have the. 
power to see whether the fixation of court-fee 
is reasonable or not as and when the Govern- 
ment decides to fix the court-fee. ~ We there- 
fore leave it to the Government which is wel- 
fare State to consider the question of fixation 
of court-fee in the light of the materials re- 
ferred to . above including its own budget 
memorandum “submitted in tbe year 1982-83 


7 
in the interest of the litigant public. (With 
these observations the civil miscellaneous peti- 
tion and the -Memorandum-of objections in 
S.R. No: -46416 of 1980 are dismissed. 
There will be no order as to costs in any of 
these petitions. ar - 


U^ -` 





S.J... 1 7 cts W. P. No. 10 of 1979 
CU. n. not decided ;. W. P. No. 1913 of 
cr io edel 1980 dismised; C.M.P. No.. 


' 11006 "of 1981 dismissed. 
3 2... Cross-objection in. SR... No. - 
Poo 5 7 5-746416 of 1980 dismissed. ` 
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IN [THE HIGH COURT OF. JUDICA- 


.z TURE AT MADRAS. Ht 


(Special Original Jurisdiction.) c 
PRESENT :—T. Sathiadev, J.’ - 

The —. Nilgiris Co-operative Marketing 
Society Limited, No. K-708, Ootacamund, 
represented by its Secretary "T 
LIO ee 0020.0, Petitigner* 


" 
D 

.- 
~ = x -~ - - ras a! 


v. d: DNE GI 
g fo x2. 2 a wey 3 
The Chief Inspector of. Factories, Madras- 
5, and another .-. + -- 


t 
- 
- * 
- 


- —- - 
, 


Cto. “Respondents. 
aoo alia NT o Tera "A 
Factories Act (LXIII of 1948), section 2 (k). 
—Grading, cleaning, sorting and packing raw. 
materials—-Held-to be “manufacturing process" , 
—]Workers engaged -by pjece-rate . contractors, - 
workmen within the Act. aṣ: - - ^ c7 v 


Workers engaged by piece-rate contractors are 

workmen within the meaning of the Factories- 
Act~of the petitioner.society- __. [Fare. 6.T. 
If raw materials are gathered, graded; cleaned : 
and sórted 'accordingoto size and thereafter” 
packed in bags, it results in thé raw materials ' 
collected being put in a-.form in which they 

could be sold for différent ptices to be secured. ' 
When they are sorted out according to size- 
or quality they acquire a particular marketable- 
value and attract different types of customers 





*W.P. No. 4717 of 1979.7 ... - 
26th April, 1983. 
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and priced differently! ^ In' turn when they are: 
packed, the.said process comes within the fold 
of section 2 (&) of the Factories Act." -< 

ROS Ure n d [Para. 12.]. 


A + 


~~ 


Cases referred to:— 


P. K. Abu . Bucker, "In re, (1982) L. W.-. 
(Crl.) 18; Rohtas IIndustries v. Ramlakhan’ 
Singh, .1978-Lab.I.C. 817: (1978) 2 S.C.C. 
140: A. IL. R. 1978 S. C. 849; New Grand 
High Class Bakery v. E. S. I.-Corpora- 
tion, 1975 Lab. I. C. 533: 76 Bom.L.R. 
359: 45 F.T.R.^410: 1974 Mah.L.J. 622; 
Kalpana Dresses, Bombay v. E. S. I. Corpo- 
ration, 1976 Lab.I.C. 1791; Ardeshir M. 
Bhiwandtwala v. State of Bombay, (1961) 
3 S.C.R. 592: (1962) 1 'Cu.L.J. 99: A. 
I.R. 1962 S.C. 29; E. S. I. Corporation 
v. Municipal Council Water Works, (1972) 
Lab.I.C. 970; F. Hare, Sales Director, The 
Imperial Tabacco Co. Ltd.' v. The State, 
A.I.R. 1955 N.U.C. (AlL) 2710; V. H. 
Kotecha v. Regional Inspector -of Factories, 
(1959) 2 An.W.R. 565: (1959) M.L.j. 
(Crl.) 970: A.I.R. 1960 A.P. 147; S. C. 
P. Mills v. Inspector of Factories, 'A.I.R. 
1969 All. 547; "Gateway “Auto Services, A 
Partnership Firm v. Regional Director, E.S. 
. I. Corporation, 1981 Lab.T.'C. 49: 1980 Mah. 
L.J. 339: (1980) 2.Lab.L.J. 255:. 58 F. 
J.R. 266; Biladhar Munji v; Inspector of 
Factories, 1959 K.L.T. 803. ~~: - v- 

Petition under ‘Article 226 of the Constitution 


of India, praying that in the ‘circumstances 
Stated therein and in the affidavit’ filed there- 


with the High Court will be pleased to issue: 


a writ of certiorari calling for the records in 
K. Dis. No. 8437 of -1979,-dated 13th March, : 
1979 on the file of. the ‘Chief Inspector of 
Factories, Madras-5 (1st respondent herein) 
confirming the order of the Assistant Inspec- 
tor of Factories, III Circle, Coimbatore (2nd 
respondent) in U.N.F. No. 78/10, - dated 
Lith January, 1979 and quash the order passed 
therein, dated 13th March,-1979. - , 


Varadarajan, for Petitioner. 


N. R. Chandran, ‘Additional Government 


Pleader, for Respondents. -  - 
The Court made the following 


Onprn.—Petitioner seeks to set aside order of 
first respondent, dated 13th March, 1979, in- 
forming petitioner that it may got registered 
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as a factory by applying for registration and' 
grant of licence under Factories Act, 1948; 


' and the order of second respondent, dated 11th 


January, 1979, informing that-on an inspec- 
tion made on 23rd December, 1978, it was 
found that certain provisions of Factories Act 
and Rules framed thereunder were riot'being- 
followed. | -7-- ' * +! ES A 
2. Petitioner is a` Co-operative Marketinz 
Society, which has been in ‘existericé during 
the. past 4 decades helping. potato growers -to' 
grow potato by supplying fertilizers; seed pota- 
toes and extending such advance to all those 
who are members of the Society. ‘As aad 
when potato crop is harvested, they are deli- 
vered by the grower members- at the godown 
of the petitioner, at Mettupalayam, where the- 
potatoes are unloaded; spread ovef and spoilt 
potatoes are removed; they are cleaned and 
sorted not according to size heaped in units. 
of 45 kilograms, weighed and sold in auction. 
held for the benefit ~of members to their az- 


count; then packed in bags whenever purcha-- , 
sers bring their.own bags, by workers who. - 


are engaged by independent contractors; and‘ 
loaded into lorries or other vehicles; and for 
all these activities, separate contractors engage: 
their workmen and collect handling charges 
from the Society which in turn collects the. 
said charges from the grower-members. Tt 
only maintains.a skeleton -staff for the work. 
of supervision, - but the entire. processes as 
above listed are carried out by piece-rate con- 
tractors, wlio pay the workmen according to: 
the rates which they may choose to pay, ànd' 
hence, the premises of petitioner cannot be 
treated as a fáctory ; nor the workmen who are. 
involved in these processes are workers under 
section 2 (1) of the Factories ‘Act '(herein- 
after referred to as the ‘Act’): nor the pro- 
céss involved is a manufacturing process under: 
section 2 (k) of the Act. -Itis contended that 
there are 70 ór 80 mundis at Mettupalayam, 
which -follow this sort of procedüre in respect 
of sale of potatoes and they are all private 
mundies, and not covered by Factories Act, 
and still, only in respect of petitioner-Society: 
the impugned proceedings were issued and it 
being discriminatory, the impugned communi- | 
cations requires to be set aside. Respondents 
plead that  petitioner-society is a 'factory" 
under section 2 (m) and it carries on a ‘manu-- 
facturing process’ under section 2 (k) of Act,. 
when it is admitted that it is engaged in pack— 


^ 
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ing. potatoes ; in.say event, apart from the other: 
processes above listed and. merely because con- 
tractors are employed -and. paid- on piece-rate 
basis; the workers. engaged.: by. such ‘contrac-- 
tors cannot: but be 'treated^ as "workers .under' 


section -2 (1) and in. that ‘sense; they -would.. 


' be.treated:as workers of the petitioner society: 
Petitioner-society is.calso having.-ai. fertiliser 
mixing. unit-and‘iemploys 10..regular .staff 
and 15 to 20 contract workers.z - No attendant: 
benefit under Factories-Act having beem pro- 
vided for- workers, merely because itis a -co- 
operative ‘society, it cannot avoid implementà-- 
tion of the beneficial provisions of the Act? Jt 


applied for being exempted from the provi- 


sions of the Act to the Government, -but i 
was rejected. e Budae. Cie me M 


E i z 2M 


3. Since the petitie ‘fled a reply affidavit 
listing’ ‘our of the. ‘activitiés carried out in its 
précincts in respect“ -Of potatoes belonging. to 
member-growers it was: considered that, when 
notother agency is created under the” provi- 
sions of the Act to. ascertain the factüàl, parti- 
culars, it would be“in’ the ‘interests "of the 
parties:to direct the concerned officials‘ to ins- 
pect the petitioner premises and ascertain the 
nature--of activities going on, and find: out 
from and out of the account books maintained 
by it whether it.can be made out that the, 
concerned workers could be treated as. the. 
workers of the ;petitioner-society and to what 
extent there is-a- :manufacturing,process being 
carried- out within- the: meaning: of- section 4 
(e) of the nus ` y SORTA 


Fa 
^ fL 
© soms- = 


à First ‘responder i in. his: "Tefort,  dátgd: 27th 
November, 1982; -woüld “State*that there are 2 
categories of - Workers porters ` “and ‘graders 
Mostly women are: engaged as graders, for 
cleaning potatoes, ‘Temoving™ ‘spoiled | ones, grad- 
ing them and: filling- them: in -bags of 45 kilo- 
grams each after auction.is over.- ; Male por- 


r4! - > w - 
zc 3 
r 
f 


~ ters unload potatoes, from. the lorries, stitch:the ` 


bags containing potatoes- ‘and.-load them, cn 
carts or lorries. During season, 60 workers 
work and ‘during the:peak period they are 200. 
These workers are employed. through-contfac- 
tors and -petitioner-societ y employs; directly. 
about 9 staff „members in eac - godown . to 
etc. It owns 3 godowns. The society pays 
the bill amount to contractors for the work 
done and then collect from purchasers of pota- 
toes. for packing and loading and from grow- 
MLi—2 


~ 


- ers for other Work; tuined ` butz. 


- the- provisions’ ‘of Factories Act. ; j - 


575p behalf of petitioner it relies ti 


Te ‘collects: 
196. comniission ^ towards ^ handling? charges. 

Hence;- the?definition of workmen having been, 
amended-i im 1976, any: person employed diréct- 
ly- or: through | any agency; (including * a con- 
tracto) ^ with: or’ ‘without’ -Knowledgé ofthe 
principal "employer, ‘would "bela workman, and 
therefore: petitioner-society would’ come: under. 


~A 


dy 


- M r ivf 


ition thé 
letter -it had‘ forwarded to: first ' ‘resporiderit’ < on: 
19th-November, 1982; whefein^it had-given in 
détail -the method adopted in selling potatoes 
belonging- to its members and the manner in 


"Which it collects piece-rate amounts from its 


members. It had-also stated that only con- 


' tracfors cóntrol.the workers and there being 


no relationship of *master and servant! between 
the society or its members and the men em- 
ployed by contractors, they cannot be treated: 
as the- workers of pétitioner-society. When 
the number.of workmen employed by ‘contrac- 
tors vary from time to time and there being 
as fixed period of work, and then they also 


work in other mundies" and further there being- 


no. manüfacturing process involved converting 
potatoes -into any other product, the applica- 
tion.of the provisions.of the Act would result 
in considerable hardship to petitioner. 
6. The question whether workers- aned 
by contractors who are paid piece-rate could - 
.be treated as *workmen' if .petitioner-society, 
gets-resolved in the: light of the amendment: 
: introduced to section 2 (1)-in:1976.- Section 
2 e. as it stands today is as- follows :— 
DE PEE. 
E "Worker" „means a- person (employed, 
` directly Or by,or through any Agency (in- 
„Cluding: a contractor) with or without :the 
. knowledge ‘of -the principal employer, whe- 
ther.for. remuneration or not) in any. manu- 
facturigg process, or in cleaning any»-part 
of the machinery or premises used for a 
Jnanüfáctüring process or in any other kind 
' of work incidental to, or connected with, 
_ the manufacturing process, or the subject of 
- the: Manufacturing “process, ` (but does ‘not. 
include any member of the armed forces of 
the Union). JOE mS A 
Wheri persons employed by- contractors -are 
thus- treated as workers of an establishment 
which engages contractors, petitioner-society, 1s 
the occupier of the.'factory' within the mean- 
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ing of section 2 (1). In Abu Bucker, P. K., 
Iu ret, such a view has been taken by this 
Court in a case where the concerned workers 
were engaged by independent contractors. 
In Rohtas Industries v. Ramlakhan Singh?, 
it was held that when raw materials are used 
in the manufacturing process for producing 
paper and its various products, undoubtedly, 
it would be part of the manufacturing process. 
Hence those workers were also treated as fac- 
tory workers, under section 2 (1). Hence, 
on this ‘point it has to be held that the wor- 
kers engaged by piece-rate contractors, are 
workers within the meaning of the ‘Act of 
petitioner-society. 


7. The only other aspect is, whether the ope- 
rations carried out in the 3 godowns of peti- 
tioner-society would tantamount to ‘manufac- 
turing process’ within section 2 (k). Several 
authorities have been placed before this Court 
for appreciating as to under what circum- 
stances a manufacturing process could be spelt 
out; E 


8. Slicing of bread manufactured in.a ba- 
kery was held to involve a manufacturing pro- 
cess in New Grand High Class Bakery v. 
E. S. I. Corporation?, because it enables 
customers to use it in a particular form. In 
Kalpana Dresses, Bombay v. E. S. I. Corpo- 
ration’, ironing of -garments was held to be 
a manufacturing process because by treating 
garments to such a process, they could be used 
for sale in the market. Salt works was treat- 
ed as a factory since it involves the process of 
extraction of salt from sea-water involving 
human efforts though aided by natural forces 
in Ardeshir M. Bhiwamdiwala v. State of 
Bombay. If water is cleaned and stored for 
being supplied, such process was held to in- 
volve a manufacturing process in E. S. T. 
‘Corporation v. Municipal Council Water- 
works? , 


——— Att 


1. (1982) L.W. (Crl.) 18. ; 

2. 1978 Lab.I.C. 877: (1978) 2 S.C.C. 
140: A.I.R. 1978 S.C. 849. 

3. 1975 Lab.I.C. 533: 76 Bom. L. R. 
359: 45 F.J.R. 410: 1974 Mah.L.J. 622. 

4. 1976 Lab.I.C. 1791. 

5. (1961) 3 S.C.R. 592: (1962) 1 Cr. 
L.J. 99: A.I.R. 1962 S.C. 29. 

6. 1972 Lab.I.C. 970. 
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9. Mr. Varadarajan, learned counsel for. 
petitioner would plead that in these deci- 
sions, the process involved results in a diffe- 
rent type of product emerging out, and there- 
fore, unless it be established that when potatoes 
leave the factory of petitioner it assumes a 
different form, from which it was when they 
were received in the godowns of. the  peti- 
tioner, it cannot be held that manufacturing. 
process had been involved. He refers to the 
decision in F. Hare, Sales Director, The Im- 
perlal Tobacco Company Limited v. The 
State", which took the view that merely pack- 
ing or cleaning or even repairing etc., would 
not fall within the definition of section 2 (7) 
until it can be shown that such packing 
cleaning etc. is as a sequence to or direcily 
connected with a manufaturing process. In 
V. H. Kotecha v. The Regional Inspector cf 
Factories’, collection of ghee frgm various 
sources, melting and pouring into tins was 
held to be a manufacturing. process. There-. 
fore, he contends that, mere collection of ghee, 
would not be a manuafacturing process if it 
had not been subjected to heating etc. 


10. ‘Already what happens to potaoes from 


the time of their arrival till their desptach, 
had been narrated. Tt is a fact that potatoes 
arrived and “leave the premises of petitioner 
only in the same form. For the purposes ‘of 
sale, they “are spread ever, sorted out*and 
heaped.in certain units. Mud in potatoes is 
removed by women, who are engaged by 
contractors who are paid on piéce-rate basis. 
Loading and unloading is carried out by men, 
under different contractors. It is an admit- 
ted fact that the process of packing is, carried. 
on in the premises of the petitioner but by 
the men engaged by contractors. . The word 
‘packing’ is mentioned in section 2 (£) as one 
of the processes which would came within the 
expression “manufacturing process". - 


11. Mr. Varadarajan, learned counsel for 
petitioner, would state that no doubt these 
potatoes are- packed in the premises of the 
petitioner; but they are put in bags belonging 
to purchasers who participate in auctions. 
The charges for packing are no doubt collect- 
ed from purchasers, but they are paid over to 
contractors, by the Society. He would sub- 





1. A.I.R. 1955 (N.U.C.) AIL. 2710. 
2. (1959) 2 An.W.R. 565: (1959) M. 
L.J. (Crl.) 970: A.I.R. 1960 A.P. 147. 
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mits that the. expression “packing” should be 
given a liberal meaning. Unless raw mate- 
rials received, emerged out.of the factory in a 
different form for the purposes of sale or des- 
patch for the process of packing carried out, 
section 2 (k) cannot be invoked. He. relies 
upon the decision in S. C. P. Mills v. Ins- 
pector of Factories, wherein a Division Bench 
held that packing is not meant to be inter- 
preted widely as any kind of wrapping up or 
tying up of goods and that it could be refer- 


able only to finished manufactured articles be- : 


ing packed. The operation of baling grass 
with the aid of manually operated baling pro- 
cess for being sent to a paper mill as raw 
material was held to be not a manufacturing 
process. But in Gateway Auto Services, a 
Partnership Firm v. Regional. Director, E. 

S. I. Corporation?, it was held that each word 
in the definition of manufacturing process must 
be read independently and not in conjunc- 
tion with the words making, altering etc. In 
Biladhar Muniji v. Inspector of Factoriess, 
it was held that in view of the wide defini- 
tion in section 2 (&) which expressly descri- 
bes packing with a view to use, sale, trans- 
port, delivery. or disposal as a manufactur- 
ing process, the process of grading and pack- 


ing coconuts into bags with a view to trans- 


porting them for sale, in a Mianaroctubng, pro- 
cess. 


12. "Therefore, these decisions go to show 
that each one of the expressions found in 
section 2 (k) will have to be independently 
considered and there is nothing to indicate 
that manufacturing process could be applied 
only if a different produre emerges out of-a 
factory. 1f raw materials are gathered, -grad- 
ed, cleaned and sorted according to size, and 
thereafter packed in bags, it results in the 
raw materials collected being put in a form in 
which they could be sold. for different prices 
to be secured. When -they -are sorted out 
according to size or qüality they acquire a 
particular marketable value and attract diffe- 

tent typés of customers and priced’ differently. 

In tum when they are packed, the said pro- 
cess. comes NUBE the fold of section 7 (kY. 





1.. A.I.R. 1967 All. 547. 
2. 1981 Lab.I.C. 49: 1980 Mah. L-J. 
339: (1980) 2 Lab.L.J. 255: 58 F. J. 


3. 1959 K.L.T. 803.. 


THAMIRASSU 9. KAMALATHAMMAL 


. 1974-75, the respondent 


n 


This would suffice. to hold that the provisions 
of Factories Act are attracted to petitioner- 
society and hence, the impugned proceedings 
being valid it results ‘in ins Writ paino being 
dismissed. ; 253 l 


13. It is said that bout 80 oi ii owned 
by private parties are not covered’ by the Act. 
‘Respondents would state that depending upon 
the decision in this. matter, action would be 
taken in respect of all godowns. Therefore, 
the plea of discrimination fails. Hence the 
writ petition is dismissed. No. costs. 


S.J. 





Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


PnsEENT:—S$. Swamtkkannu, J. 


~ E 


Thamirassu Petiticner* 
Kamelathammal Respondent: 


Pondicherry -C ultivating Tenant's Protection 
ay 1970 (IX of 1971), section 3 (4) (a) 
and (b)—Scope and applicability. 


The case of the landlady-petitioner before ‘the 
Revenue Court was that, the -tenant orally 
undertook to measure 70 kalams of paddy 
both in Kuruvai and Thaladi. (n case of 
naturel calamities, the tenant undertook to 
measuré the paddy on waram basis. The 
lands were originally leased out to the res- 
pondent (tenant) by. the husband of the peti- 
tioner and after his demise the respondent” was 
measuring paddy to the petitioner since she 
was the only legal heir of her husband. For 
the year 1973-74, the respondent did not 
invita the petitioner for harvest and he mea- 
suréd only 48.kalams of paddy leaving 28 
kalams of paddy as arrears and for the year 
conducted harvest 
and carried away the entire-paddy, without 
paying anything to the. petitioner. In the 
ageregate, the respondent had to measure 
98 kalams of paddy for 1973-74 and. 1974-75. 
The non-payment was wilful and wanton. 
The respondent had conducted harvest , of 





^C R.P. No. 1106 of 1982. 
24th February, 1983. 
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bumper .crops. "When the petitioner - asked. 
for-the paymént of rent, -the respondent said 
that. he” would consider tlie same; the peti-, 
tioner therefore prayed for the eviction of 
the respondent-tenant. The Revenue- Court 
came to the conclusion that the respondent 
should measure 28 kalams for the year 1973-74 
and 70, kalams for the year 1974-75 and direct - 
him-to deposit the said quantity of paddy Or 
its value amounting’ to-Rs. 2,932.65 within 
two months into the, said Court failing which, 
the respondent’ shall be evicted from’ the peti-- 
tion-mentioned lands, and also directed that 
the respondent should report compliance of the 
performance of the said order on or before 
2/th January, 1982.  Aggrieved by the said 
order, the tenant filed the revision petition. 


Held: ‘There cannot be a direction by the 
presiding officer in the same order that the 
failure to deposit the paddy or its value with- 
in two months will result in the tenant being 
evicted from the petition-mentioned lands and 
that this was against the ratio decidenti of the 
Supreme Court embedded in the decision in 
Chinnamarkathian (alias) Muthu Gounder 
and another v. Ayyavoo (alias) Perianna 
Gounder and others, (1982) 1 S.C. J.. 142: 
(1982) 1 M.L.J. (S.C.) 17: A.I.R. 1982 
S.C. 137; the order. ofthe Revenue Court is 
liable to be set aside. Ligna 9.] 


Case referred to:— 


Chinnamarkathaian v. A yyavoa, (1982. r "s. 
C.J. 142: (1982). 1 M. L. (ow I 
i e 1 x C.C. 159: A. I. R. 1982 S G 


pt ae ashy all 
PS TR ndn for Petitioner. 


K. Yamunan, for Respondent. 
The Court made the following 


ORDER. — Section 3 (4) (a) and (b) of the 
Pondicherry Cultivating Tenants Protection 
Act, 1970 (IX of 1971 (hereinafter referred to 
as the Act), reads as follows: 


“3 (4) (a) Every landlord seeking to evict 
a cultivating tenant falling under sub-sec- 
tion (2) shall, whethér or not there is an- 
order or decree of a Court for the eviction 
of such cultivating tenant, make an appli- 
cation to the Revenue Court and such 
application shall bear a court-fee stamp of 
one rupee. 
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3 (4)-(b) (i) On recéipt of such applica-: 
tion, the Révenue Court shall, after giving 
a. reasonable- opportunity -to_ the landlord’ 
and the cultivating tenant to make thei 
representations, hold a summary: inquiry into 
“the matter -and pass an order either, allow- 
ing the application or dismissing it and: in 

: a case failing under clause (a)-or (b) or of 
sub-section (2) in which the tenant had not 
availed of- the provisions -contained in sub- 
section (3), the Revenue Court may allow 
the cultivating’ tenant such time as he’ consi- 
ders just and reasonable having regard to 
the relative circumstances of the landlord 
and the cultivating tenant for depositing the 
arrears of rent payable under this Act inclu- 
sive of such costs as he may direct. 


(ii) If the cultivating-tenant deposits the 
sum as directed, he shall be deemed to have 
paid the rent under clause (b) of sub-sec- 
tion (3) and if the cultivating tenant fails to 
deposit the sum as directed, the Revenue 
Court shall pass an order for eviction. 


O.P. No. 55 of 1975 was filed by the land- 
lady. Kámalathammal against the tenant 
Thamirassu under the said section praying to 
pass an order directing the tenant to pay the 
landlady the rental arrears claimed in the peti- 
tion together with the cost of the petition and 
in the event of his failing to do so, pass an 
order directing his eviction. 


- The case of landlady-petitioner before the 
Roue Court, Karaikal was as follows: 
The tenant orally undertook to measure 70 
kalams of paddy both in Kuruvai and Taladi. - 
In case of natural ‘calamities, the tenant 
undertook to measure the paddy On waram 
basis. The lands were originally leased out 
to the respondent (tenant) by the husband 
of the petitioner and after his demise, the 
respondent was measuring paddy to the peti- 
tioner since she is the only legal heir of her 
usband. For the year 1973-74, the respon- 
dent did not invite the petitioner for harvest 
and he -measured only 48 kalams of paddy 
leaving 28 kalams of paddy as arrears and for 
the year 1974-75, the respondent conducted 
harvest and carried away the' entire paddy, 
without paying anything to the petitioner.- In 
the aggregate, the respondent has to measure 
98 kalams of paddy for 1973- 74 and 1974-75. 
The non-payment is wilful and wanton. ‘The 
respondent has conducted -harvest of bumper 
When the petitioner asked for the 


A " 
payment. of rent, the respondent told her that 
he would consider.the same. : The petitioner 
therefore ‘prayed’ for the eviction, of tbe res 


pondent tenant. io ; 


+ u- be 


3. Qn thé other hand, in his counter, thé res- - 


pondent had inter alia contended that he did 
not undertake orally to medsure 70 kalams of 
paddy both in Kuruvai and Thaladi. He is 
cultivating the lands om -waram: basis- for’ the 
past 25 years. 
ment, the respondent informed about the har- 
vest in the year 1973-74, and. Thiru” Sufya- 
narayana Iyer, the petitioner's brother-in-law 
was present“ there both for Kuruvai arid 
 Thaladi. “He‘took 2|3rd share ‘due to the 
petitioner from: the threshing ; ‘floor itself. arid 
therefore ~ the’ allegation. of ‘arrears ; for. 28 
kalamS? f paddy: is “false? + For” the " year 
1974-75, Thira Vajthà Iyer and" Ramu Iyer 
were presént 'dt the time 6f Kurirvai - harvest 
on "behalf ofthe- petitioner: ` "28 alams of 
iiid ‘paddy’ "répréseriting '2|3 ` ‘share of ‘the 


petitioner | Were measured ta, the. Markefing a 


Society, ‘Nediinagadt i in‘the parte of the? "peti 
tionef.-"She has: collected the amount. “For 
the Thaladi Crops, ‘the Kariasthar of the. sister, 
of the^petitionér ~! was present theré “on “her 
belialf' and ‘took’ 24-kalams” of: paddy, ` being 
2|3 share'dáe'to the petitioner, méasured- them 
to Balakrishna Nadar -Mill and’ collected." the 

noünt :- : Therefore, the allegation of npn- 


is false -She^ requested - the respondent ^to 
surrender the lands to hér but the respondent 
tirned ‘down -hér' request. Consequently, the 
petitioner, ‘aggifieved by this, filed this false. 


petition, arid therefore, the petition is liable" 


to be dismissed with costs. 


4. On behalf of , the landlady, P 
Balasubramaniam was examined. Exhibit P-1 
was marked on the side of the petitioner-land- 
lady. The tenant, revision petitioner' -herein 
examined himself as. R. W. 1 and -also exa- 
"mined R.W. 2 Marisamy, R.W. 3 -Mudiap- 
"pan R.W. 4 Irudayasamy and R.W. 5. 

Deivanathan. No ‘exhibits were filed on. be- 
half of the tenant. 


- 


5. On the point whether the m is | 


in arrears of 28 kalams of paddy for the year 


1973-74 and 70 kalams of paddy for the year: 
1974-75 and whether the paddy should be - 


measured on waram - basis as per the lease 
deed, the Presiding Officer, Revenue Court, 
Karaikal came to the conclusion that s res- 


1 HAMIRASSU, B. KAMALATHAMMAL Aceemeeeana: 3.) 


. According -to the lease agree- - 


W: i. failed to: prove the quantity Of paddy towards 


"13 


pondent should . measure 28 kalams - for the 
year 1973- 74 -and 70 kalams. :for- the - year 
1974.75 and directed him to deposit the aboye- 
said quantity of paddy or its value amounting 
to Rs. 2,932-65-ps. within two months-into the 
said Court, failing which the respondent shall 
be evicted from the petition mentioned lands, 
and also-directed that the respondent should 
report for the compliance. of the performance 
of the said order on or ^before 27th January, 
1982. "Aggrieved by the said’ ordér; this revi- 
Sion petition has beer filed -by the tenant 
undér- section 10-of the Pondicherry Cultivat- 
ing Tenants Protection ‘Act; 1970, read with 
séction 115 of the Code of Civil Procedure, 
inter alia:contending that the order -passed “hy 
the learned? Presiding Officer of the Revenue- 
Court, Kafáikal- i§żillegal, against^law, weight 
‘of evidéncé | and probabilities of the case.. ™ - 


E. aat iT ctl Jd OVE petri j 
‘Tt is \cofitended by Mi m. ENS 

e behalf of. the revision petitioner that~the 
Revenues Court has not given a- definite find- 
ing.regarding;the nature. of -thei relationship 
between. the landlord and the tenant ;with res- 
pect of. the- payment: -of rent; ‘whether’ it was 
on waram, basis:or AS ,per , the. agreement, and 
the said failure to give,such a d LS 


the ` entire, order, DE: ee 


~ 


-—1 MV SIE A 1 


7. Tt is relevant in P diis condestion fo note 


.. that mo document ‘evidencing thé lease agree-. 
payment. for the year 1974-75 towards: paddy - 


ment or ány harvest account was produced , 
by- the“ terant,--févision ‘petitioner herein, 'be- 
fore the lower Coutt tó show that he measured 
paddy ori waramn’ basis: ' The witnesses’ had 
deposed that "for: the years 1973-74 and 
1974-75, paddy: was ' méüsired ón ^ waram 
basis. ‘But they have failed“ “to speak’ about ` 
the .paddy realised fof eacli year. "They alse 


the share of the landlady for the.year 1973-74 
on waram basis., Though the tenant, -revision 


; petition herein, filed I-A. No. 54 of’ 1980 


for issuing summons to the accountant- of 
Balakrishna- Nadar Rice Mill tô examine him 
as a witness, the - summons ‘was issued -and 
the witness was present in the Revenue Court 
twise, but the tenant: failtd to avail of the oppor- 
tunity, to examine the said witness on his side. 
In these circumstances, the.: Revenue Court 
held that the tenant should measure paddy 
as aforesaid or deposit Rs. 2,932-65 p. within 
two months into that Court, and‘ in ^ default 
to comply with-the same; yhe ‘Shall’ be evicted 
from the petition mentioned lands. [ÍA perusal 
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of the order of the Revenue Court, Karaikal 
shows that (the Revenue Court had taken: all 
these) into consideration for arriving at the 
above said conclusion, and so the said’ con- 
clusion with respect to the quantum of paddy 
to be measured to the landlady cannot be set 
aside. I 


8. The next point that is urged on behalf of 
the tenant is that the presiding Officer of the 
Revenue Court ought to have passed only an 
order with respect to the quantum- of 
grain to be measured by the ienant and 
that there ought not to have been any further 
direction to the effect that the failure on the 
part of.the.tenant to measure the said quantum 
of grain or payment of sum equivalent to the 
same would result in the eviction of the 
tenant. In this regard, reliance was placed 
on the relevant provision of the Tamil Nadu 
Act, namely, section 3 (4) (a) and (5) of ihe 
Tamil Nadu Cultivating Tenants Protection 
Act (XXV of 1955) by the learned counsel 
for the revision petitioner herein. He also 
referred to'the decision reported in Chinna- 
markathian (alias) Muthu Gounder and 
another- v. Ayyavoo (alias) Periana Gounden 
and others, ond relies on the observation in 
paragraphs 15 and 16 at page 143 which is as 
follows :— 


"15. as analysed, the scheme of sub-sec- 
tion (4) (b) of 8.3 requires the Revenue 
Divisional.Officer to determine arrears, as- 
‘certain the exact amount payable by the 
tenant, fix the time for payment after tak- 
ing into consideration the relevant circum- 
stances of the landlord and the cultivating 
tenant and. then stop there. There is no 
power in the Revenue-Divisional Officer at 
‘that stage to pass on order for evicton: ' 


16. If the tenant deposits the amount or 
pays up the rent and repairs the default 
within the time fixed by the Revenue Divi- 
sional Officer, on an application of the 
. tenant pointing out this fact, the original 
application of the Jandlard for eviction 
would have. to be dismissed. If on the 
other hand the landlord points out to the 
Revenue Divisional Officer that the cultivat- 
ing tenant has failed to comply. with the 


ae e 


1. (1982) 1'S.C.J. 142: (1982) 1 M. 
L.J.. (S.C.) 17: (1982) 1 S. C. C. 159: 
A«I.R. 1982 S.C. 137. ` d | 
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order made by the Court and if (.?) after 
notice to the tenant and in the absence of 
a request for extension of time which again 
may be judicially examined, the default be- 
comes wilful or contumatious. It is at 
that stage and at that stage alone that the 
Revenue Divisional Officer enjoys jurisdic- 
tion. Jurisdiction improperly exercised at 
an earlier stage would render the order. with- 
.Out jurisdiction. Surprisingly the High 
Court reached the same conclusion but failed 
to follow it." 


9. Referring to the above observation of the 
supreme Court the learned counsel for the 
revision petitioner Thiru R. Thirugnanam 
points out that the Revenue Court went wrong 
in giving a direction that the failure to de- 
posit the paddy or its value within two months 
will result in the tenant being evicted from the 
petition mentioned land since this is against the 
decision of the Supreme Court cited supra. He 
also points out that section 3 (4) (a) and 
(b) of the. Pondicherry Act is similar to that 
Section 3 (4) (a) and (5) of the Tamil Nadu 
Act. The learned counsel for the respondent- 
landlord concedes this position of law and 
Submits that there is error-in the order pro- 
nounced by the Presiding Officer of the Reve- 
nue Court, in that, there cannot be a direction 
by the said, Presiding Officer in the same order 
and that this aspect of finding is against the 
ratio decidendi of the Supreme Court embedded 
in the. decision referred to above. He also 
concedes that this portion of the order of the 
Presiding Officer of the Revenue Court is liable 
to be set aside and the "matter has to be re- 
mitted back to his file for further proceedings 
by granting two more months from today: for 
depositing the value of the paddy, namely, 
Rs. 2,932-65 p. as fixed by him. 


10. In the result the civil revision petition is 
allowed -in part and the matter is remitted 
back to the file of the Presiding Officer of the 
Revenue Court, Karaikal, for further proceed- 
ings in the light of the observations contained 
in this order. In the circumstances, there is 
no order as to costs. 


ROS Petition allowed in 


part and remitted . 





1] 
IN THE HIGH COURT O# JUDICA- 
TURE AT MADRAS. 
PRESENT: —M. Fakkir Mohammed: J. 
K. ova daa gun iu Appelen 
v. 
The Madurai Corporation, ien esented by 
Special Officer and Commissioner 
Respondent. 
Tamil Nadi Buildings (Lease and Rent Con- 
trol) Act (XVIII -of 1960), section 4—Fixa- 
tion of fair rent—Decision of the -Supreme 
Court in The Guntur Municipal Council v. 
The Guntur Town Rate Payers’ Association, 
(1971) 2 S.C.J. 142: A.I.R- 1971 S.C. 
353, clarified. 
In fixing the annual rental value of the build- 
ing Situated withia n mungcipality the provi- 
sions of the Rent Control Act must be follow- 
ed. This is what has been laid down by the 
Supreme Court in - The Guntur Municipal 
Council v. The Guntur Town Rate Payers’ 
Association, (1970) 2:S. 'C. C. 803: (1971) 
2 Ss C.J. 142: A.I.R. 1971 S.C.- 353. 


[Para. 5.]. 


Cases referred 'to:— 


Guntur. Municipal. Council v.~ ‘Gane Town 
Rate Payers. Association, (1971) 2 S.C]: 142: 
Ms 2 M.LJ.- (S.C.) 7: (1971) 2 An. W. 

R. (S.C. )-7:: (1971) 2 S.C, R. 423: (1970) 
2:S:C:C. 803: A. I. R. 1971 S.C. 353; 


Ramaswamy v. Commissioner, Corporation of . 


. Madras, (1977):2 M.L.. 457: 90- L. W. 
713: A.I.R..1978 Mad. 141. . - 


Appeal against the decree of thé —€— Dis- 
trict Court, Madurai, dated 29th. March, 1977. 
and passed in “Appeal. No: 206 of 1976. ; pre- 
ferred against the ‘decree of the Court of the 
Principal District? Munsif of ^ Madurai, «in 
Original Sait: No. 205-of 1975. ... " 
T.-R. Rajagopaien and T. R.  Rajaraman, for 
Appellant. - 

N. Isthiag Ali, C anak and M. Sha- 
kir Ali, for Respondent. - z 
The Court delivered ‘the following: 
JUDGMENT. —The plaintiff is the appellant in 
this second appeal atid the appeal has been 
filed against the concurrent findings of both 
the Courts below to the effect that the enhance- 
ment of .tax fixed by the Madurai Municipal 
Corporation who is the respondent herein 
from the second half year 1970-71 is correct 
and -is not ultra | vires and ON 


5. CN No, -2348 of- 1978. .. 
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' The plaintiff filed: the suit for declaration 


and consequential injunction alleging that the 


respondent had indiscriminately enhanced the 
property tax from Rs. 272.12 to Rs. 507.52 
per -half year from the second -half year 
1970-71 and then to Rs. 583:16 from. the 
second half.year 1971-72 and to Rs. 696.76 
from 1972. without any. proper basis over- 
looking the protest made by the appellant and 
that the defendant had not adopted the princi- 
ple of the method of fixing the annual rental 
value prescribed by the Tamil Nadu Rent 
Control Act. The respondent resisted the 
suit on the contention that the suit is barred 
under section 495 of.the Corporation Act and' 
that the assessment has been made after com- 
pliance with the provisions of the said Act. 


3. -Both the Courts below have, relying upon, 
the decision reported. in The Guntur Munici- 
pal Council v. The Guntur Town Rate Payers” 
Association*, held that the provisions relating 
to the fixation of fair rent under Tamil Nadi 
Act XVIII of 1960 have been struck down 
by the Supreme Court as ultra vires, that there: 
is no provision in the Rent Control Act to 
fix the fair rent and that, therefore, the annual 
valuation fixed by the respondent herein can- 
not: he said to be indiscrimiate and baseless 
and the civil Court has'no jurisdiction to go 
into that question under section 495 of the 
Corporation Act.: 


-4. It appears that on ‘behalf. of the iunio 


also,.an argument appears to have been made 
to the effect that the decision of the. Supreme 
Court related to a non-residential building and 
hence the said decision of the Supreme Court 
is.not applicable to the suit building. While - 
confirming the judgment of the trial Court, 
the first appellate Court has confirmed the 
view expressed by the trial Court relying upon 
The- Guntur. Municipal Council v.. The Gun- 
tur Town Rate Payers’. Association*; with the 
addition that Exhibit B-1, the extract of the 
list of -property pertaining to the suit build- 
ing revealed that the annual rental value fixed 
by the respondent herein was done taking: into 
consideration the method of fair rent to be 
fixed under the Tamil Nadu Act (XVIII of 
1960). It is the correctness of these findings 
that : are canvassed in this second appeal. 








. (1970) 2 S.C.C. 803: (1971) 2 S. 
c. 142: (1971) 2'M.L.J. (S.C.) 7: 
(1971) 2 An. W.R; (S.C.) 7: (i971) 2 S. 
A.I.R. 1971 S.C. 353. 
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3. On going through the ‘decision . of the 
Supreme Court in- The: Guntur M unicipal . 
Council v. The Guntur TOwn Rate Payers’ 
Association, it is found that both the Courts 
below have fallen into an error as though the 
Supreme Court-has struck down the provisions 
of Tamil Nadu Act XVIII of 1960, for the 
purpose, of adopting the method of fixing the 
fair rent-in computing ‘the annual value -of 
the building. forthe purpose -of assessing the 
‘property, tax.:, The. following observations 


have been. made i in paragraph a. at page 806 


by thé Supreme: "Court — 
A E ‘thie. result the. decrees. which, face been 


Prts’ 


nent, M s shall Isue Testraining “ie 
mánicipality" from. realizing’ any amount in 
,SOXCeSS. of (Stich tax’ Which. may ‘be found 
~ due on; t the valüation: fixed. "according to ‘the 
^ principles , laid. | down, ir in, out judgment.” ic E 


Nowhere- it is n peeved that: any,- provision 
regarding the fixation of fair rent by adopting 
the method: prescribed, by , the Rent Act has 
been -strack down.. In, fact, - .in. paragraph .6; 
the following observations have been made :— 

“We are not, concerned with the procedural 
B ` difficulties which- may be‘ experienced; we- 
‘have’ to declate what -the law is andras 
- àppeafs to be well-settled’ the assessment. of 


Jvaliation" for: thé purpose of tax. must "be~ 


“made‘ in accordance ‘with: and in the light 
‘of the provisions «of the Rent Act; which 
would bé in force during the period- of 
.' assessment." - 

Thus the. Supreme. Court has: only ane 
that in fixing thé annual rental. value of the 
building, the provisions of- the Rent Control 
. Act must; be followed.. Because in that case 
the provisions of the Rent. Control Act were 
not followed for the period after coming into 
force of the Rent Control ‘Act, the Supreme 
Court has struck down the assessmient pertain- 
ing to the period subsequent to the, coming into 
force. of the Rent Control Act. 


' 6. The above position is made clear by the ` 


"Head Note ae in Guntur Municipal Coun- 
(1971) .~ S. C: ‘Te 142: : (1971), 2M. 
(S20); > 


a 72 (1971); 2 An. WzR.--(S: 


C.) 7: (1971)-2:8:€:R. 423 (1970) 2:S>, 
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cil v. The Guntur Rate-Payers Association}, 
pertaining to the very same case which reads 
as follows :— 


“Method of assessment of. ar value of 
lands and’ buildings—Measure of fair rent 

"^ determinable under Rent Control Act must 
be taken into, account. " - 


It is fortified by the decision of a sues fid 
of this Court, reported i in Ramaswamy v. Com- 
missioner, Corporation of Madras; following 
the above decision tothe effect that wherever 
buildings . are subject to rent control restric 
tions the rental value has to be fixed with 
reference to the fair rent, if any, fixed, under 
the statutory provisions for the building and 
if- no fair rent. has-been fixed by the Rent 
Controller; ‘the “municipal authorities -have to 
apply to provisions: of the Rent Control Act and 
determine the fair rent for the: ‘building ‘before 
assessing , the property- to tax. ‘The.. above 
^ legal. „position -has not been . disputed on the 
sidecof the: respondent. * Tt is. clear, therefore, . 
that: both: the Courts below’ have mot read: into 
‘the decisions cited before them and they have 
blindly accepted the arguments,- advanced 
"which have. given. room for the plaintiff to 
Spdertatie. the ordeal- of filing’ two appeals. 
“Fhe learned'counsel' . for, the- respondent 
sagged that’ the mattéf mdy be remanded 
to. the trial; ‘Court fof fixing the annual: rental 


` value on tlie lines prescribed. by Tamil Nádü 


Act XVHT, Of 1960: ‘The relief claimed by the 
plaintiff is declaration, that ‘the’ assessment is 
illegal and void ‘and’ for permanent - injunc- 
tion’. ..-"Therefore;there-is no... question of 
remanding the proceedings to..the trial Court 


as the trial. Court has no ' jurisdiction to fix“ ` 


the annual rental value of the building which 
is within the jurisdiction : of: the. Municipal 
/"orporation.. The only remedy is to decree 
-the suit declaring that the — assessment: made 
by the respondent by enhancing the: property 
tax-indiscriminately ‘is void: . - 

8. In the result, therefore the second: — 
is allowed , with costs.and the judgments and 
the decrees of both the Courts below are set. 
aside and thére will be ‘a decree in the suit . 
O.S. No. 205 of 1975 as ‘prayed for with 
ue : 


ry m -ej 








S4. 1 —— Appeal allowed; 

p (i971) ` cel 142: (1971).2.M: 
Lr S.C.) 7: (1971).2 An.W.R.- (S. 
C.) 7: (1971) 2 S.C.R. 423: (1970) 2:8: 
C.C. 803: A.I I.R:-1971 SoG. 353. a 

-2:; (1977) 2:M.L.T. 457790 L.W.. 713: 
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IN THE HIGH COURT 
AT MADRAS. | 


PRESENT:— K, B.N. SinghjC.J. and S. Padma- 
Badhan, F. i ee ee MEE 


M. Chockalingam and others 


OF JUDICATURE 


Petitioners* 
y. 
Veerabadra Chettiar and others $ - 


Respondents. 


Civil Procedure Code (V `of 1908), Order 
21, rule 101— Scope and applicability. 


The decree-holders-revision petitioners obtain» 
ed a decree for recovery of possession. In 
the course of the execution proceedings, the 
respondents herein obstructed delivery of 
possession and all the decree-holders filed 
an application E.A. No. 4137 of 1966 under 
Order 21, rule 97, Civil Procedure Code, com- 
plaining of obstruction and praying for-re- 
moval of obstruction. The respondents here- 
in who were the obstructors, appeared in the 
said proceedings aud the executing Court 
decided the question ina summary manner. 
as was the position before the amendment 
of the provisions of the Code of Civil Pros 
cedure by the. Gentral Act CIV of 1976, 
drastically changing the provisions. of Order 
21 vule 97; Givil Procedure Code, in this 
regard. The executing Court came to the 
conclusion that the obstruction was not with- 
out lawful cause and dismissed the appli- 
cation filed by the decree-holders. The 
decree-holders filed an appeal against this 
order. The appellate Gourt realising the 
change in law that such applications were not 
to be summarily dealt with but were to try 
the same as a suit, offered to the parties 
to remand the matters to be tried as a suit. 
But it seems the parties were equally in con- 
fusion and without realising the . import of 
the provisions. They failed to avail the 
opportunity afforded to them. Thereupon the 
lower appellate Gourt refused to send the 
matter to be tried afresh, on request by the 
appellant ‘as the obstructors objected to that 
course being adopted, that is to say, remand « 
ing the matter for giving opportunity to 
the parties to lead fresh evidence: On revision 
.to the High Court, ; p 





*C.R.P, No. 1331 of 1980. 


: 14 th June, 1983. 
M,L.J.—3 


Held, From the provisions of Order 21, rule 
101 it is apparent that the question to be 
determined in a proceeding under rule 97 or 
rule 99 has to be decided by the - executing 
Court and not by.a separate suit, that is to 
say a separate suit in such matter is barred. 
The Courts below have failed to exercise the 
jurisdiction vested in them in understanding 
the full import of Order 21, rules 98 to 103. 
Civil Procedure Code, in not trying the whole 
matter as a suit. The orders of the executa 
ing Court as also of the appellate Court: are 
set aside and the matter is remanded to the 
executing Court for disposalin accordance 
with’ law in the light of ‘the above obser. 
vations. [Paras 3 and 5.}. 


~ 


Peti.ion under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the II Additional Judge, City 
Civil Court, Madras dated lith July, 1979. 
and passed in C. M.A No, 144 of 1978 (X 
Assistant City Civil Judge, Madras in E.A, 
No. 4187 of 1977 ix E P. No. 1415 of 1977: 
and O.S. No. 3328 of 1966. — 


* 


ADMIr.—Since the scope of Order 21, rule: 
101 of the Code-.of Civil Procedure as 
amended by Act CIV of 1976, arises for 
consideration for the first time in this Court, 
after service of notice, the civil revision 
petition will be posted before a Bench. 


S.M. Amjad Nainar, for Petitioners. 


A. Seshan for C. Jagadisa Iyer for st Reg- 
pondent. -` 
Titus Gasudos,for 2nd Respondent - : 
Varghese Iyer, for 3rd Respondent. 

Sos 2 


The Judgment of the Court was -delivered by 


K.B.N. Singh, C.7.— This civil revision peti. 
tion is posted before this Court since the 
scope or Order 21, rule 101 of the Code of 
Civil Procedure as amended by Central Act 
CIV of 1976 arises for consideration;for the 


first time in this Court. 


2. - The decree-holders-petitioners in this re« 
vision obtained a decree in O S. No. 3328 of 
1966 on the file of the City Civil Court, Mad- 
ras for recovery of possession against.Appa 
Rao and others defendants). They took the 
decree in execution thereafter. In the course 
of the execution proceedings, the respondents 

l 
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herein obstructed delivery of possession and 
the decree-holders filed an application E.A. 
No. 4137 of 1966 under Order 21, rule :97; 
Civil Procedure Code, complaining of obstruc- 
tion and praying for removal of the obstruc- 
tion. The respondents herein who are the 
Obstructors, appeared in tbe said proceedings 
and the executing Court decided the question 
in asummary, manner- as was the position 
before the amendment of. the provisions of 
the Gode. of Civil Procedure by the Central 
Act CIV of 1976, drastically changing the pro- 
visions of Order 21,- rule 97, Civil Procedure 
Code, in-this regard. The executing- Court 
came to the conclusion that the obstrüction 
was not without lawful cause and dismissed 
the application filed by the decree-holders. 


' The decree-holders preferred an  appeal- 


against this order. The appellate Court realis- 
ing the change in the law that . such applica- 
tions have not to be summarily dealt with 
but to try the same as a suit, offered to the 
parties to remand the matter to be tried as 


a suit: But it seems the parties were equally 


in confusion and without", realising the 
import of the provisions they failed to avail 
the opportunity afforded to them. ' Then the 
lower appellate Court refused to send the 
matter to be tried afresh on request -by the 
appellant as the obstructors objected fo 
that course being adopted, thatis to say 
remanding the matter for giving opportuni- 
ties to the parties to lead fresh evidence. 


3. The amended provision of Order 21, rule 
101 lays down as follows:— 


— 


*$136. Question to be determined, — All 
questions (including questions relating to 
right title or interest in tbe property arise 
ing between the parties to a proceeding on 
an application under rule 97 or rule 99 
or their representatives, and relevant to 
the adjudication of, the application, shall 
be determined by the Court dealing with 
the application and not by a separate suit 
and for this purpose, the Court, shall not- 
'withstandiag  any-thing to the. contrary 
contained in any other-law for the. time 
being in force, be deemed to have jurisdic. 
- tion to decide such question,’ 


(e =< 
From the aforesaid provisions it is apparent 
that the question to be determined in a.pro- 
ceeding under rule 97 or rule 99 hasto be 
decided by the executing Court and not by a 
separate suit, that is to say a separate suit 


in'sucli niatters' is barred: Order 21 rule 
103 is also relevant and it runsas follows:—-1 


Pl 


‘103. Orders to be treated as decrees. 
Where any application has been adjudicat- 
eG upon under -rule 98 or rule 100, the 
order made thereon shall have the same 
force and be subject to the same conditions 
as to an appeal or otherwise as if it were 
a decree. - -~ 


+ 


^ 


Such -an order has’ to be conclusive with, 
regard to the. rights of. the parties, and has: 


the force ofa decree and is subject to an 
appeal as if it were a decree. 2 


T 


- 


4. The learned Judge- also seems to be in’ 


confusion regarding the true import of these 


provisions. He has stated in para. 11 -of 
his judgment as follows:—- DA 
**In such an instance the claim of 'the 
- decree-holder for removalof obstruction 


_, Will have to be. disallowed and his petition. 
" for that relief will have.to be dismissed, 


~ leaving it open to the  decree-holder either 
to prefer an appeal questioning the correc- 
tness of.the order within the scope above 
. Said or to file a suit on titlé so às to evict 
the obstructor.’’ : M. 


bo a - 
4 x M - 


It is doubtful whether these observations’of 
the lower Court correctly represent the legal 
position in this regard. p 


- 
Y 


= 


1 ^, 


* 
at 


5. After’ hearing the learned courisel for the 
parties, we have no doubt in our mind that 
the court below have failed to exercise the 
jurisdiction vested in it in understanding the 
full import of Order 21, rules 98 to 103, Civil 
Procedure Code, in not trying the whole matter 
asa suit. The orders of the executing Court 
as also of the appellate Court are set aside 
and the matter is remanded to the executing 
Court for disposal in accordance with law in 


the light of' the above observations. The 
trial Court will dispose of the matter expe- 
ditiously.. a 


T 


Accordingly, the civil revision petition is 
allowed There will be no order as fo costs. 


R.S. 


Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 

PRESENT:— T. Sathiadev, J. 
"Rajeswari 

y. 

The "United India Insurance Company, 105. 
Armanian Street, Madras and others .. 


Respondents. 


(A) Givil Procedure Code (V of 1908), sec- 
tions 24 and 151 and Constitution of India 
(1950), 
Motor Vehicles Act—Claim for compen- 


sation —Power of High Gourt to transfer. 


the proceedings from one Tribunal to 
another. 


(B) Motor Vehicles ‘Act (Y of A Sec 


tion 110 -A. 


The’ claimant in proceedings wader section 
110-A of the Motor Vehicles Act, claiming 


compensation for the death of- her husband - 


in a motor accident filed a petition fot 
transfer of the proceedings from one Tribunal 
to another contending that. all the witnesses 
to be, examined are in a particular place 


and it would be extremely difficult for her : 


to take allthe witnesses to attend several 
hearings by a Tribunal located in another 
district, and by transfer of the proceedings 
none of the parties to the proceedings would 
be prejudiced: 


Held: It has Been repeatedly held by the 
Supreme -Court that the ~ power of 
superintendence is both judicial and admi- 
nistrative. To- proceed on the basis that 
fór exercising powers under Article. 227 of 


the Constitution, one should look to the legis- 
lation because exercise of powers under the 


said Article in a particular manner would 
go against the substantial provisions of the 
enactment, overlooks the fact that the power 
exercised under Article 227 is a constitutional 
power, and no legislative enactment can take 
away or circumscribe or nullify the exercise 
of supervisory powers conferred by the Con- 
. stitution on High Courts. In the light of 
what has been del | by the Supreme Court, 





"Tr. C. M. P, No. 15778 of 1982, 
26th July, 1983. 


-~ 


d i 


Article 227— Proceedings under 


as above referred, when the power of transfet 
of proceedings within its jurisdiction is part 
of the Supervisory jurisdiction, absence of 
any provision -having been made in Motor 
Vehicles Act for transfer to be effected would 
Dot deprive the High Court of the power 
to transfer pending proceedings from one 
Tribunal to another; if circumstances warrant. 

[Para. 12.] 
When aa hàd stated that she is placed 
in a disadvantageous position in taking 
witnesses all the way to Chengalpatu from 
Madras, and where the accident had taken ~ 
place in the outskirts of Madras and the 
Claims Tribunal at Madras could hear the 
matter with least inconvenience to any of, the 
parties to the proceedings, this is a fit matter 
wherein, as prayed for, transfer lU to 


be ordered. are 13. i 
Cases referred to Las 
Waryam Singh” v. Amarnath, 1954 


S.C.]. 290:.1954 S.C R. 565: A.L.R. 1954 
S.C. 215; State of Gujarat v. Vaklatsinghji. 
(1969) 1 S.CJ. 271: (1968).3 S.C.R. 692 
A.I.R. 1968 S.C. 1481. Gajbir- Singh- v. 
Satbir Singh, A.I.R, 1968 P & H301; Ven k- 
atanarayana v. Ramaswamy, 1955 An. W-R. 
22: ALR. 1955 .A.P. 40. Varalakshmi; 
Sundar v. Meeran, (1980) 2, M.L.J. 106; 
Annamalai v. M., Árumugaswamy, (1982) 
95 L.W. 687. 


Petition isis that in the circumstance- 
stated therein and in the affidavit filed there- 
with the High Court will be pleased to direct 
the Transfer of M.O.P. No. 523 of 1982 
on .the -file.of the Motor Accidents Glaims 
Tribunal, (Additional Subordinate Judge II) 
Chengalpattu to the file of the Motor 
Accidents Claims Tribunal, Madras. 


K. Subramanian, for Petitioner. 


M. V. Chandran, for Respondents. 


The Gourt made the following 


OnDrR.—Petitioner filed M. O.. p. No. 
523 of 1982 onthe file of Additional 


ds ET Dengue claiming come - 
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pensation under section 110-A of Motor 
Vehicles Act, since her husband was killed in 
a motor accident that took place at 7-30 p.m. 
on 13th July, 1982 near Kothari Chemicals in 
Ennore Express Road, when he was driving 
the Van TMQ. 7815. 
witnesses to be examined are in Madras, and 
it would be extremely difficult for her to take 
all the witnesses to attend several hearings 
by Tribunal, located in Chengalpattu, and 
by transfer of the proceedings, none of the 
parties to the proceedings would be 
prejudiced, if the Tribunal at Madras is 
directed to hear the matter. 3 


2. On behalf of first. respondent-Insurance 
‘Company, it is stated that by invoking section 
24 of the Civil Procedure Code, the proceed- 
‘ings cannot be transferred, and hence, this 
petition is not maintainable. 


3. This petition is filed by invoking 
sections 24 and 151, Civil Procedure Code 
and during the course of the hearing, learned 
counsel for petitioner sought for permission 
to include Article.227 of the Constitution of 
India and, accordingly it has been granted. 


4.. Article 227 of the Constitution of India 
reads as follows:— l : 


" *(1) Every High Court shall have super. ` 


: intendence over all:Çourts and Tribunals 
throughout the territories in relation to 
which it exercises jurisdiction. 


(2 Without prejudice to the generality 
of the foregoing provision, the High Court 
| may— | E 


- (a) call for return from such Gourts; 


(PD) make and issue general rules and 
prescribe forms for regulating the practice, 
and proceedings of such Courts; and 


(c) prescribe forms in which books, entries 
and accounts shall be kept by the officers 
. of any such Courts. 


(3) The High Court may also settle 
tables of fees to be allowed to the sheriff 
and all clerks and officers of such Courts 
and to attorneys, advocates and pleaders 
practising therein: l 


Provided that any rules made, forms 
prescribed or tables settled under clause 
(2) or clause (3) shall not be inconsistent 
v ith the provision of any law for the time 


She claims that all the — 


being in force, and shall require the pres 
vious approval of the Governor. ; 


(4) Nothing in this article shall be deemed 
to confer on a High Court powers of super- 


intendence over any Court or Tribunal . 


constituted by or under any law 
the Armed Forces.?* . l 


5. The Supreme Court, in dealing with the 
scope and ambit of Article 227, held in 
War yam Singh v. Amarnath! that it confers 
onthe High Court a power of | judicial 


relating ‘to 


‘superintendence apartfrom and independently 


of the provisions of other laws conferring 
revisional jurisdiction on the High Court. 


It was observed that material part of Article 


227 substantially reproduces the provisions 
of section 107 of the Government of India 
Act, 1915, except that the power of 'supér- 
intendence has been extended by this Article 
also to Tribunals. It was a case. wherein 
the Rent Controller and the District Judge 
exercising jurisdiction under the East Panjab 
Urban Rent Restriction Act. 1949, were held 
to be Tribunals, functioning within ~ the 
jurisdiction of the’ Judicial Commissioner of 
Himachal Pradesh. Repelling the contention 
that clause (2) of Article 227, confers on the 
HighCourts only administrative superinten- 
dence over subordinate Gourts and Tribunals 
it was held that when clause (2) isexpressed to 
be without prejudice to the generality of the 
provisions in clause (1), such a restricted 
power is not contemplated in Article 227; — ' 


6. In State of Gujarat v. Vaklatsinghji* 
considering the scope of supervisory jurisdic- 
tion of the High Court under Article - 227, it 
was held that Article 227 cannot -be limited 
by any Act of the State Legislature and: its 
supervisory jurisdiction extends to keeping 
the subordinate tribunals within the limits of 
their authority and to see that they obey the 
law. - ' 


7. Learned counsel for petitioner would then. 
refer to GajbirSinghv. Satbir Singh? in which 


the Court took the view that, even assuming | 


that section 24; Civil Procedure Code, cannot 
be invoked for transfer of acaseto another 
Court, High Court has got ample powers 
under Article 227 to transfer the 


--—- f 





1. 1954 S.C.J. 290: 1954 S.C.R. 565; A.LR. 1954 
S.C. 215. 


(1969) 1 S.CJ. 271: (1968) 3 S.C,R. 692: - 


pA 
A.I.R. 1968: S.C. 1481. 
3, AIR. 1968 Punj. & Har. 301. 


Same. 


E», 


r 


- 


8. In Venkata Narayana v. Ramaswamy 


~ 


Fa 


E 
1 


Article 227 was held to be entirely distinct 
and different from Article 226 and that 
Article 227 confers upon High Court a power 
of supervision over all judicial matters 
decided by any Court "or Tribunal within the 
State, and therefore, in that case, it was held 
that it was eminently afit and proper case, 
in which power of superintendence should be 
exercised for transferring the election petition 
to another Deputy Registrar for disposal. 


9" On behalf of first respondent, reliance 
was placed on the decision of this Court in 
Varalakhsmi Sundar v. Meeran*, which took 


the view that when Motor Vehicles Act: does ' 


not contain any provision for transfer ofa 
petition from one Tribunal to’ another, High 
Court is not émpowered to transfer the pro- 
ceedings pending before an Accident Claims 
Tribunal to another Tribunal. Referring to 
the scheme of the Act, it was held that Acci- 
dents Claims Tribunal having been consti- 
tuted to take away the jutisdiction of the 
civil Court relating to compensation which 
would arise under Act, and that only appel- 
late. power having been conferred on the 
High Court under. Motor Vehicles Act, and 
when exercise of powers by High Court could 
arise only on appeal being preferred, “end 
no supervisory jurisdiction having been 
conferred on the High Court over Accident 
Claims Tribunal, the pending” proceedings 
before Tribunals cannot be transferred. The 
mere circumstance that the High Court 1s the 
appelláte or revisional authority does -not 
empower the exercise of powers of transfer, 


_ over claims filed for compensation and pend. 


ing before Tribunals. 


10. The decision of this Court in Annamalai 
v. Arumugaswamy®, was also referred to, The 
question as to whether Article 227 could be 
invoked, was considered in this decision, and 
it was held that though this power can 
be exercised by High Court either .adminis- 
tratively or judicially, High Court canaot 
supervise the legislature as it could.go against 
substantial provisions in legislative enact. 
ments. It was then observed therein as 


follows: 
—— ———— ————— 
1. 1955 An. W.R.22: AIR. 1955 A.P. 40. 
2. (1980) 2MLJ. 106. > a cc. 
3, (1982) 95 L.W. 687. 
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to hp P `.. In other words, whatever 
- powers Article 227 confers on the High 
- Court, anamendatory legislative power 


cannot be one of them. It has already been: 


- noticed that by a substantive provision in 


-the Motor Vehicles Act, the jurisdiction of, 
a Claims Tribunal is severely confined to 
adjudication of claims arising out of acci- 


- dents occurring strictly within the territorial 


. limits of its jurisdiction. It follows that this, 
- statutory restriction -on the  Tribunal's 


- -jurisdiction can be altered only by 


legislative amendment, and not by any 

other mode, However omnicompetent the 
- High Court can be under Article 227, 
surely it cannot, by its flat, alter the 
place of occurrence of a motor accident.; 
The accident spot is an  unalterable 
fact. It follows, therefore, that the High 
Court would. be powerless, even under 
Article 227, to change the jurisdiction of 
Tribunals by exercising the power of: 
transfer. It can only doso if it has. the 
power, which it has not, of pretending 
that the accident in quesion had occurred 
in the area over which .the transferee: 
Tribunal presides and not in the area 
: where it actually took place. I am satisfied 

that the High Court has no jurisdiction 

under Article 227 of the Constitution to: 

transfer any pending accident case from 

the Tribunal having territorial jurisdiction 
. over it to any other Tribunal having, 
. jurisdiction over any other area.” 


r 


11, In the light of the decisions of the 
Supreme Court above referred, 4nnamalai's 
case’, the view taken; that when by 
substantial provisions of the Motor Vehicles . 
Act, jurisdiction of a, Claims Tribunal. 
having been confined to adjudication of claims: 
arising out of accidents occurring strictly 
within the territorial limits of its jutisdiction, 
the statutory restriction existing -can be 
altered only by legislative amendment, and 
not oy any other mode, and hence, however 
omnicompetent the power that could be 
exercised by High Court under Article 227, 
it cannot be exercised as to go against the . 
substantial provisions in legislativefenact- 
ments; cannot be correct. 


12. In State of Gujarat v. Vakeatsinghji?, 
above referred to, it has been clearly held 
1. (1982) 95 L.W. 687. | 
2. (1969) 1 S.CJ. 271; ALR. 1968 S.C. 118 
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that the power of “superintendence over all 
Courts and Tribunals under Article 227, cannot 
be limited’ by any Act of the Legislature. 


When it has been repeatedly held by Supreme 


Court that the power of superintendence is 
both judicial and administrative, to proceed 
on the basis that for exercising powers under 
Article 227, one should look to the Legislature 
because exercise of powers under the said 
Article in a particular manner would go 


apainst the substantial provisions of the enact. | 
ment overlooks the fact that the power exerci- 


sed under Article 227 is a constitutional 
power and no legislative enactment can take 
away or circumscribe or nullify the exercise of 
supervisory powers conferred ‘by the Constitu- 
tion High Courts. In the light of what has 
been held by the Supreme Court, as above 
referred, when the power of transfer of 
proceedings within .its jurisdiction is part . of 
the supervisory jurisdiction, absence .of any 
provision having been made in Motor 
Vehicles Act for transfer to be effected’ would 
not deprive the High Court of the power’ to 
transfer pending proceedings from one Tribunal 
to another, if cirumstances warrant. 


13. When petitioner had stated that: she: is 
placed in a -disadvantageous position in 
taking witnesses all the way to Chengalpattu 
from’ Madras, and the accident had taken 
place in the outskirts of Madras and that 
Claims Tribunal at Madras could hear the 
matter with least inconvenience to ‘any of 
the parties to the proceedings, this is a fit 
matter wherein, as prayed for, transfer requires 
to be ordered. Hence, this petition is allowed. 
No costs. LE US 


R.S ° Petition allowed 


- 
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IN THEHIGH GOURT OF JUDIGATURE 
AT MADRAS. . ws * 2 
PRESENT:— S. Nainar Sundaram, J.. 
Krishna Ready and others Petitioner * 


ve. 


S. Vasudevayyá | "C Respondents. 
(A) Tamil Nadu Buildings (Lease and Rent 


Control) Act (XVIII of 1960), as amended | 


by Act (XXIII of 1973), section 10 (3) (a) 
(iii) — Essential ingredients to be satisfied. 
(B) Tamil Nadu Buildings (Lease and Rett 
Gontrol) Act (XVIII of 1960) asamended by 
Act (XXIII of 1973), section 25—Concurrent 
finding of fact by two  forums—Inter- 
ference, when in revision by the High Court: 


To attract section 10 (3) (c) (iii) of the Tamil 
Nacu Buildings (Lease and Rent Gontrol) 
Act, certain ingredients must be satisfied 
namely:(7) The building should benon-residen- 
tial in character; (fi) the landlord should be 
carrying on business, the meaning to be'atta«s 
ched tothe expression **carrying on: business" 
to be gathered from judicial pronouncements of 
this Court in this behalf; (ii) He should not 
be occupying any other noneresidentail build- 
ing of his own in the city concerned for" the 
purpose of his business and; (v) the landlord 
must satisfy that his claim is bona fide. ' 


[Para. 2.] 
It is true that concurrent findings based ‘on 
evidence shall not be interfered with -by- this 
Court, ‘exercising jurisdication under section 


25 ofthe Act. In the instant case, there are - 


no concurrent findings on facts by the twó 
forums below to be faced. Hence _we find a 
transgression of the governing principles by! 


the appellate authority when: it’ considered? - 


the question. When there is a_mis-construce 
tion of the -principles to}be applied or when! 
decisions have been rendered in ignorance: 
of the said principles, taking into considera-' 
tion extraneous and irrelevant factors cer« 
tainly High Court should not shirk its 
jurisdiction of revision to annul such impro- 
per, irregular and illegal decisions. 


tout? 
EEA 


(Para. 6. — 
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*C.R.P. No, 2515 of 1983. ME MT 
: 16th September, 1983 


xJi 


t] 
Case Referred to:— 


Raju Ghettiar v. State of Tamil Nadu, 
(1970) 1 M.L.J. 249: 82 L.W. 695: L.L.R- 
(1970) 3 Mad. 237:(1970) Ren. C.]. 440: 
À.L.R.. 1970 Mad., 306. | 


Petition under section 25 of the Tamil NàdU 
Buildings (Lease and Rent Gofitrol) Act XVII! 
of 1960 as amended by Act XXIII of 1973 pray- 


ing the High Court to revise the order of the _ 


Court of the Subordinate Judge, Cliengal- 
pattu dated 8th-February, 1983 and made in 
R.C.A. No. 15 of' 1983  (R.C.O.P. No. 
126 of 1978, Rent Controller (District Munsif) 
Poonamallee. — ^ l a 
R. Muthukumaraswami and V. Ramajagdeesam, 
for- Petitioners, ` — . ox oh 

N.S. Raghavan, for Respondent. `- 

The Court delivered the following 


JUDGMENT.—The landlords within the mean- 
ing of Tamil Nadu Buildings (Lease and 
Rent Control) Act XVIII of 1960, hereinafter 


réferred to as the Act, are the petitioners in - 


this revision. The.-respondent herein is.- the 
tenant within the meaning of the Act. . Now 
it has been found as a finding of fact that 
the third petitioner alone is entitlised to. the 
premises in question by virtue of an arrange. 
ment infer se amongst. the petitioners. The 
petitioners sought the eviction of.the respon- 
dent under section 10 (3) (a) (iii) of the 
Act on the ground of requirement of the 
premises for the business ofthe third peti- 
tioner. The said business isstated to be an 
engineering business. The respondent contes- 
, ted the move;of the petitioners ` for . eviction 


and this contest was tested by.the Controller ` 


and rejected by him, and the Controller 
ordered eviction “of the respondent. The 
respondent appealed and the appellate autho- 
rity has-chosen to take a different view and 
has allowed .the appeal, setting „aside the 
order, of eviction passed by the Controller 
and dismissed the petition-for eviction. This 
revision is directed against the 
appellate. authority, - 


2. Mr.R. Krishnamoorty, learned Avocate- 
General appearing for the petitioners, would 
submit that considerations totally irrelevant 
. and extraneous for the purpose 
the case under section 10 (3) (a) (iii) of the 
-Act have weighed with the appellate 
‘authority and would submit that the evidence 
-placed in the case amply. bears out that the. 
third petitioner did take, though not a series 
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(f) The building should be non-residential 


(ii). The landlord should be c 


orders of the - 


of deciding ' 


23 
Of steps but atleast sufficient steps to bring 
the case within the meaning of "Carrying on 
business’ under section 10 (3) (a) (iii) of the 
Act. After having gone through the judgment 
of the appellate authority, I am inclined to 
agree with the submissions of the learned 
Advocate-General appearing for the peti- 
tioners. To attract section 10 (3) (a) (iii) o 

the Act, certain ingredients 


must be satisfied 
and they can be stated as. follows:-— 


57 


In character; 


_ Shi arrying on a 
business, ‘the meaning to be attached fo the 
=thression S carrylug on business" to be 
geanced from judicial pronouncements of this 
Court in this behalf; ` t s 
(Hi) .He should not be occupying any other 
non-residential building of his own in, the 
city: concerned for the purpose of his 
business; ME 

(io) -The landlord- must satisfy that his 
claim is bona fide. E 


3. .With regard to conditions (i) and (ili) 
the facts of the present case do not present 
any coniroversy. The building in question is 
a non-residential one and the third petittoner 
Is not occupying any other non-residential 
building of his own for the - Purpose of his 
business in the City in question. Conditions 
(iz) and (fy) alone have presented certain 
difficulties, But, in my view, the, law as laid 
down by this Court on these questions, if 
properly applied, does make even these 
difficulties get dissolved. i 


—— 


- 


"The expressions ‘carrying on business’ 
aré of certain legal import. We cannot 
attach to them the ordinary dictionafy 
meaning. The provision enables the 
“landlord to obtain possession . of his 
non-residential building rented out to a 
third party, ifthe landlord requires it for 
his own business and if he is not already 
occupying a nonresidential building.. of 
his own, for the purpose of the said Dusia 
ness. ‘Carrying: on’ need not necessarily 
mean, the landlord must be already actual- 
ly and actively carrying on the business; If 
. the matter has already passed the Stage of 
.a bare intention or desire, and. some steps 


24 


* towards its execution has been taken, 
that will suffice for the purpose of the pro- 
visions. It is not possible to lay down a 
hard and fast ruleas to what that step 
should be, it will depend upon the nature 
of the business and other relevant factors, 

which could enable the carrying on.of 


b 


business."' ME 


This was the view which Í have taken in. 


"M. Ramakrishnan Chettiar v. M. Perumal 
Servai! and I was obliged to take this view on 
:an appraisal of the judicial pronouncements 
‘of this Court already rendered on this ques- 
tion. It will not be out of place if I refer to 
the dictum of the Bench of this Court in 
: Raju Ghetti ar v. State of Tamil Nadu,? where 
the Bench consisting of Veeraswami, C.J. and 
K. N. Mudaliar, J., declined to accept the 
literal construction placed by Basheer Ahmed 
Sayeed, J., in C.R.P. No. 137 of 1955 that 
the landlord must be actually ‘carrying on 
business, and the relevant meaning is not in 
the report succinctly bringing out the proposi- 
tion countenanced by the Bench and the 
same stands extracted below: —. 


** ‘carrying on business’ within the meaning 
of section 10 (3) (a) (iii) may consist of 
-`à series of steps and even if one step is 
proved, the requirement of the section 
would be satisfied. But if there is no step 
at all whatever andthe matter. is only in 
the stage of intention, it is difficult to 
bring such a case under section 10 (3) (a) 
(iii). Thus, short of any tangible concrete 
indication of commencement of a business, 
. mere intention to carry on business will 
not enable the landlord to resort to section 


10 (3) (a) (iii)." 


Coming to the facts of this case, the 
, petitoners relied on Exhibit A-6 to A-10 to 
substantiate their case that the third petitioner 
‘js ‘carrying on business’ within the meanig 
given to those expressiona by the judicial 
‘pronouncements. Exhibits A-6 and A-7 are 
orders received by the third petitoner from 
third parties. The third petitioner, examined 
as P. W. 3, has referred to these documents. 
.Ifind thatthere has been no impeachment 
of the genuineness of these documents in the 


pru t it A I RE n CD 
n C.R.P. no 728 of 1979, dated 4th September, 
1980. * 


2. 
695; LL.R. (1970) 3 Mad. 237:A.I.R. 1970 Mad. 306- 
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course of cross-examination of P.W. 3. When 
this is so, the appellate authority is not in 
order to exclude these documents from 
consideration on the aspect in issue, Apparent- 
ly, there is nothing wrongin a businessman 
canvassing and obtaining orders for the busi 

‘ness; which he has planned to carry on. Such 
steps'do bear out tbe intense intention to 
carry on the ‘trade. Exhibit -A-8 is the 
quotation received by the third petitioner from 
National Steel (India), Madras, with refer- 
ence to certain items of machinery. This 
document has also been referred to by P:W. 
3 in the course. of his evidence and nothing 
has been brought outto  impeach the 
genuineness of this document in the course 
of his -cross-examination. The appellate 
authority has chosen to eschew” Exhibit A-8 
by stating that the third petitioner has not 
accepted tbe quotation and-placed orders, 
The petitioners are yet to succeed and they. 
are facing the vicissitudes of legal proceedings 
and their’ endeavours to secure possession of 
the premises in question is yet to culminate in 
Success and itis too much to expect that 
orders should have been placed pursuant to 
the quotation received unded Exhibit A-8. 
If orders are to be placed and the items are 
to be received, what purpose they would 
“serve in the absence of the concerned premis- 
es beingiavailableto‘enable§the third'petitioner 
'to carry on business is [completely left in 
the vacuum by the appellate authority. Are 
they to be received and allowed to rest?  - 


. 
- 


t 


“4, Exhibit A.9 is a licence obtained from the 
Department of Industries and Commerce. 1t 
is true that this document stands in the name 
Of Meena Drilling Company. But, this has 
been explained by P.W. 3 by stating that 


- Meena is the name of his mother as well as 


his daughter.: There is nothing wrong in 
the third petitioner adopting for his business 
such a name, It is true that the document 
has come into existence after the filing of 
the petition for eviction. But, on that ground 
there is no warrant to  eschew credibility 
that would be normally attachable to this 
document in the- absence of any clinching 
factor, which- would point to the contrary 
position. No such factor has been brought out 
in ihe course ofevidence. The steps not stop 
anterior to thé: filing of the petition, but - 
they could bea continuing process toos 
This doucment need not alone be taken but if 
it is taken along with other documents, it ha 

its own weight. . 


I] KRISHNA REDDY y. VASUDEVAYYA (Nainar Sundaram, J.) 


5. - Exhibit-A-10 is the -letter written ^by thë 
third petitioner .to -the. Special - Officer: 
Pallavaram Municipality, informing him-that 
he intends opening an Engineering firm. This 
has also been referred to by P.W. 3 and his 


evidence need;not be excluded .on the. simple. 


ground that acknowledgment -has not been 
obtained for Exhibit A-10. In my view, the 
evidence has to be- assessed as a whole and 


not piecemeal. . There is justification in the 


submissions made by the learned Advocate« 
General appearing for. the petitioners ‘that 
considerations totally irrelevant and extra- 
neous have weighed’ with ‘the ^ appellate 
authority when it chose to differ from the 
Controller on the aspect in question. A 
factor that has been taken- note of by the 
appellate authority is that the third petitioner 
is yet to obtain a.three phase power line. 
This will again be a futile process .and will 
stand. unimplemented until, and. unless the 
premises is secured for the purpose -of carry- 
ing on business. The solvency of the third 
petitioner to muster up the finance to carry 
on businéss does not appear to have ‘been 
put in issue; yet this has beén put against 
the petitioner by the appellate authority on 
the ground that on the date of his explanaion 


he had -only had cash of Rs.: 5,0007.. Yet 
an other aspect that has been counted by the 


appellate authority against the third peti- 
tioner is that the third petitioner is a resident 
of Ashok Nagar, While the business to be 
carried on is at Pallavaram. This is of no con= 
sequence at all and.it cannot be disputed that 
the petitioner can, with the innumerable 
facilities of speedy conveyance available in 
these days, definitely: carry on business “at 
Pallavaram having his residence :'at^ Ashok 
Nagai: S 2 Xl. e Sy € we es 


6. The appellate authority also points out 
that there is another new building available 
where a hotel is being carried on by a third 
party. 
it will not lie in the mouth of the tenant to 
dictate as to which of the premises the land- 
lord should choose to meet his requirements, 
if otherwise he satisfies the provisions.of the 
Act. With regard to enhancement of rent 
Stated to have been demanded of the respon- 
dent, it has not gone past the stage of infer- 
ences. The enhancement of rent somewhere 
in 1970 is put against the petitioners by the 
appellate -authority and this is absolutely 
irrelevant to decide the matter in a petition 
filed. in 1978. The appellate authority points 
out that in the original notice- the ~require= 

M.L.J.—4.: Eo 


It is a well accepted proposition that : 
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ment ofthe third petitioner was not express 
ed. That was a simple notice of determina- 
tion of tenancy without reference to the pro- 
visions of the Act and it need not express 
the ground of eviction. But, subsequently 

it has been made clear in the rejoinder that 
the third petitioner requires the premises for 
running the business. The appellate autho- 
rity also points out that the third petitioner 
is only a graduate in Economics and is not 
trained previously in engineering works. It 
can never be claimed as an universal pro- 
position that for the purpose of carrying on 
an engineering works, the person himself 
musthbe trained in engineering works. 
Experience could always be gathered by carry- 
ing on business. It must also be pointed 
out that business of this nature can always 
be carried on even bya layman with the 
assistance of other technical men and these 
things normally happen. In these circum- 
stances, I have to -accept the submissions 
made by the learned -- Advocate -General 
appearing for the petitioners that the appel- 
late authority has assessed the materials on 
record not from the proper legal angle and 
the considerations that weighed with” it are 
totally irrelevant and extraneous to the 
question in issue, if we keep in mind the 
principles laid down by judicial - pronounce- 
ments in this behalf. The cumulative effect 
of the factual materials placed in this case 
do indicate without any ambiguity that steps 
have been taken by the third petitioner to 
carry on business - and they cannot 
be eschewed as lacking in bona fides and 
if this position ~ is - accepted, there 1s no 
difficulty in countenancing the case of the 
petitioners for- eviction of -tbe respondent. 
It is true that concurrent findings, based on 
evidence, shall not-be interfered with by this 
Court, exercising jurisdiction under. section 
25 of the Act. Here, we.do not face 
concurrent findings.on facts by the two 
forums below. Here we find a transgression 
of the governing principles by the appellate 
authority when it considered the question. 
When there is a mis-construction of the prin- 
ciples to be applied or when decisions have 
been rendered in ignorance ofthe said prin- 
ciples, taking into consideration extraneous 
and irrelevant factors, certainly this Court 
shall not shirk its jurisdiction of revision to 
annul such improper, irregular and illegal 
decisions. This obliges me to interfere in 
revision and accordingly, this revision 1s 
allowed, the orders of the appellate anthos — 


-D—- 
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rity are set aside and those of the Control- 
ler are restored. Thereis no order as to 
costs in this revision. At this stage, 
Mr. N.S. Raghavan, learned counsel for the 
respondent, submits that sufficient time may 
- be granted for the respondent to vacate the 
premises in question. In answer to this 
request, learned Advocate-General appear: 
ing for the petitioners, submits tbat the 
respondent is actually carrying on his busi- 
ness in a building of his own opposite to 
the premises in question. Taking note of 
these submissions, I grant the respondent 
fovr months’ time from -to-day to vacate the 
premises in question. 


R.S. 


es pt 


Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresENT:—T. Sathiadev, J. 
T. C. Sivaji Sahile 


U. 


Petitioner” 


K. Kaliaperumal and. others 
Respondents. 


(A) Tamil Nadu Cultivating Tenants Protec- 
tion Act (XXV of 1955), rule 14 of the Rules 
framed under the Act—Rent Tribiunal—Juris- 
diction to condone delay—Existence of sufi- 
clent cause if condition precedent. 


(B) Limitation Act (IX of 1908), section 3. 


According to the Supreme Court existence of 
sufficient cause is a condition precedent for 
excusing the delay and where the sufficient 
cause pleaded «could not be established by 
adducing oral or documentary evidence, the 
Rent Tribunal cannot condone the delay on 
any extraneous grounds or sympathetic consi- 
derations. The existing practice is to dispose 
of these applications only on the basis of affida- 
vits filed and not to insist on oral or docu- 
mentary evidence in every matter to support 
the claims made in the affidavit and which 
have been refuted. Hence when the respon- 
dents (tenants) had been deprived of a rea- 





*O.R.P. Nos. 770 to 772 of 1983. 
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sonable opportunity of adducing ‘evidence to 
substantiate their claim regarding sufficient 
cause it is a fit matter wherein the applica- 
tion deserves to be remitted for proper consi- 
deration. it is just and proper to enable the 
respondents to substantiate the claim made by 
them in the application filed by them. 


[Paras, 6 and 8.] 


It is on this ground alone, the civil revision 


petitions are allowed and the applications filed 
by the respondents before the Court below 
are remitted for fresh disposal. 


-[Para. 9.] 


Cases referred to:— 


Ramlal v. Rewa Coalfields Ltd., (1961) 2 
5.C.J. 556: (1961) 2 M.L.J. (S.C.) 131: 
(1962) 2 S.C.R. 762: (1961) 2 An. W.R. 
(S.C.) 131: A.I.R. 1962 S.C. 361; State 
of West Bengal v. Howrah Municipality, 
(1972) 2 S.C.J. 42: (1972) 2 S. C. R. 
874: A.I.R. 1972 S.C. 749; Muktajivandas 
v. Devendraprasadji, (1973) 3 S.C.C. 726: 
A.T.R. 1973 S.C. 582; Krishna v. Chattap- 
pan, (1890) I.L.R. 13 Mad. 269; Mathi 
Ammal v. Ajjan, (1975) 2 M.L.]J. 384. 


Petitions under section 11 of Tamil Nadu Act 
XXIV of 1956 read with section 115, Civil 
Procedure Code, praying the High Court to 
revise the order of the Court of the Rent 
Tribunal (Subordinate Judge), Thanjavur, 
dated 2nd September, 1982 and made in I.A. 
Nos. 74, 73 and 72 of 1982 in unfiled fair 
rent ‘Appeal ‘C.F. Rs. 683, 682 and 681, 
dated 18th February, 1982 (F.R.P. Nos. 23, 
20 and 19/80 respectively, Rent Court, Than- 
javur). z 


`K. Yamunan, for Petitioner. ,. Ei 


G. Subramanian, for Respondents. 


The Court made the following 


ORDER.—IĪn these revision petitions, it is con- 
tended that once a finding is given that the 
sufficient cause shown does not exist and that 
delay which has occasioned. cannot be con- 
doned, the Rent Tribunal had no jurisdiction 
to still condone the delay on extraneous factors 
or out of sympathetic considerations, as claim- 
ed by it. 


i 


A —-!. 


IJ 


- / 
2. Mr. Yamunan, the learned counsel for the 
revision petitioner, submits that in the light of 
. the decision in Ramlal v. Rewa Coalfields 
Limited*, proof of sufficient cause is a condi- 
tion precedent for the exercise of the discre- 
tionary jurisdiction vested in Court under sec- 
tion 5 of the Limitation Act. In these mat- 
ters, it 1s rule 14 of the Rules framed under 
the Tamil Nadu 'Act XXV of 1955, which is 
akin to section 5 of the Limitation Act that has 
been invoked. In the said decision, it was 
held that, if sufficient cause is not proved, 
then nothing further has to be done and the 
application has to be dismissed on that ground 
alone. "Therefore, he pleads that the Rent Tri- 
bunal having held that the delay caused deserv- 
ed not to be condoned, it had no further juris- 
diction to excuse the delay on sympathetic 
grounds. Tn the light of the decision of the 
Supreme Court, undoubtedly, there was -no 
jurisdiction vested in the: Rent Tribunal to 
condone the delay on any extraneous grounds 
or sympathetic considerations, when the condi- 
tion precedent of sufficient cause had not been 
established. 2 


3. In petitions of this nature, it is common 
knowledge, of the practice of Courts, that they 
are disposed of only on the averments found 
in the solemn affidavits. There is nothing on 
record to show that respondents had been ever 
communicated that in the light of the stand 
taken in the counter-affidavit unless oral or 
documentary evidence is adduced, the Court 
would have to dispose of the matter adversely 
to the interest of the respondent|tenants. 


4. Mr. Yamunan would refer to the stand 
taken in the counter-affidavit in paragraphs 5 
and 6 therein, to the effect, that no docu- 
mentary evidence had been produced. to prove 
the reason given for the delay of 27 days as 
due to respondents’ partaking in other pro- 
ceedings. en such a specific stand in 
taken in the counter-affidavit, it was obliga- 
tory on the part of the respondents to have 
adduced oral or documentary evidence, which 
they might have considered necessary, and they 
could not have proceeded on the basis that 
the Court would accept their bald statement 
about the illness during the relevant period. 





1. (1961) 2 S.C.J. 556: (1961) 2 M.L. 
. (S.C.) 131: (1962) 2 S. C. R. 762: 
(1961) 2 An. W.R. (S. C.) 131: A.I.R. 
1962 S.C. 361, ^ |. | 
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5. Here again, it deserves to be pointed out, 
that in every counter-affidavit filed in such 
petitions, if the claims made by the applicants 
are disputed, and in spite of it, Courts adopt 
a general practice of disposing of the appli 
cations only on the basis of the affidavits 
filed. - If, however, a Court considers that the 
claims made and refuted would be disposed 
of on the ground of failure to adduce oral 
and documentary evidence then, unless an indi- 
cation is made by the Court of the different 
approach being made, then it would only mis- 
guide the parties. Tt is pleaded that it is the 
duty of.the respondents to arm themselves with 
both oral and documentary evidence for such 
applications and they cannot expect the Coutt. 
to give any indication. "This sbould be no 
answer when the existing practice is to dis- 
pose of these applications only on the basis of 
affdavits filed and not to insist upon oral or 
documentary evidence in every matter to sup- 
port the. claims made in the affidavit and which 
have been refuted. — 


6. Hence this Court considers that when the 
respondents|tenants had been deprived of a 
reasonable opportunity of adducing evidence 
to substantiate their claim regarding sufficient 
cause, this is a fit matter wherein, the applica- 
tions deserve to be remitted for a proper consl- 
deration. It is open to the contesting parties 
to adduce oral and documentary evidence, and 
thereafter, for vàlid reasons alone, the appli- 
cations could be ordered. 


7. On behalf of the respondents, the deci- 
sions rendered in State of West Bengal v. 
Howrah Municipality: and Muktajivandas v. 
Devendraprasad;?, are referred to contend 
that the ‘Court was not to take a technical 
view of the matter in such applications and 
that the mistaken advice by a counsel can 
constitute a sufficient cause. He refers to the 
decision in Krishna v. Chattappan®, wherein 
it has been held that the Court should look 
forward for substantial justice being rendered, 
and in all those cases where no negligence or 
inaction or want of bona fides is made out, 
the Court should not hesitate to excuse the 





1. (1972) 2 S.C.J. 42: (1972) 2 S.C. 
R. 274: A.Í.R. 1972 S.C. 749. 

2. (1973) 3 S.C.C 726: A.I.R. 1973 
S.C. 582. 

3. (1890) I.L.R. 13 Mad, 269, 


28 


delay. Lastly, he refers to the decision of 
this Court in Mathi Ammal v. 4jjan!, wherein 
it was held that, once a discretion had been 
validly exercised by the Court below, such a 


decision shal] not be interfered with in revision 
ai aa : 


- petitions. : 

8. In the light of what has been held by 
the ‘Supreme Court, existence of sufficient 
cause being a condition precedent for excus- 
ing the delay and in these matters when the 
sufficient cause pleaded could not be establish- 
ed by adducing oral or documentary evidence, 
it is just and proper to enable the respondents 
to substantiate the claim made by them in the 
applications filed by them. 


9. It is on this ground alone, the civil revi- 
sion petitions are allowed and the applica- 
tions filed by the respondents before the Court 
below are remitted for fresh disposal. No 
costs. s 


R.S. — ——  Petliion allowed. 


1, (1975) 2M.L.J. 384, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

Present:—V. Balasubrahmanyan, J. 


Lala Chatram, represented. by hereditary 
R. Ramanatha 


Misra, Advocate, having its office at 
Yanaikkal, Madurai Petitioner* 
v. 

Krishnammal and others Respondents. 


Civil Procedure Code (V of 1908), Order 23, 
rule 1—Suit for declaration of title—Vacant 
space—Schedule to the plaint describing the 
vacant plot as in T.S. No. 620—Defendant 
claiming the vacant space as in T.S. No. 629 
—Commissioner's report finding vacant space 
in T.S. No. 629—Swit dismissed — Appeal 
by plaintiff —Application in appeal by plain- 
tiff ta amend the plaint .schedule to include 
T.S. No. 629 dismissed — Application by 
plaintiff in the appeal to. withdraw the suit 
with, permission to file.a fresh swit—Applica- 
tion allowed by the appellate Court —Revi- 
sion to High Court by defendant — Plaintiff 
held not entitled to withdraw the suit. 


The plaintiff filed a suit for declaration of 

title to a vacant space of land in T.S. No. 620. 
The defendant claimed that the land was in 
T.S. No. 629. The trial Court dismissed 
the suit relying on a Cmmissioner’s report 
that the vacant land was in T.S. No. 629 
as claimed by the defendant. The plaintitf 
fled an appeal. Before the appellate Court 
the plaintiff filed an application to amend the 
plaint to include T.S. No. 629 in the sche- 
dule description. This was dismissed by the 
appellate Court. The plaintiff filed a revi- 
sion .to High Court which was also dismissed. 
The plaintiff thereupon filed an application 
in the appeal for permission to withdraw the 
suit and to file a fresh suit with an amended 
schedule to include T.S. No. 629. The 
appellate Court allowed this application. On 
revision to the High ‘Court by the defendant, 


Held: Where the plaintiffs case is not that 
there is some further evidence to be let in to 
establish her case but to wipe the slate clean of 
her own pleadings and to start a fresh litiga- 
tion on fresh pleadings the grant of permis- 





1979. - l 


*C.R.P. No. 714 of 
"d 20th January, 1983, 


_ is perverse in addition to its being a n 
exercise on irregular exercise of judicial dis 


cretion under Order 23, rule 1 of the Civil ^ 


The order of the learned 
aside. NE 
[Paras. 11 and 12.] 


Procedue Code. 
Subordinate Judge is set 


Cases referred to:— 


Charles Samuel v. Board of Trustges, Devas- 
wam: Board Office, Suchindram, (1978) 91 
L.W. 320; K.' Chinna Vaira Thevar v. S. 
Vaira Thevar; (1982) 2 M.L.J. 400; Siua- 
gaminatha ^ Pillai v. Venkataswmi Naicker, 
(1948) 2 M.L.J. 367: 61 L.W. 647: A.I: 
R. 1949 Mad. 295. : ; 


Petition under ‘section 118 of Act V of 1908 


praying.the High ‘Court to revise the order of 
the Court of the Subordinate Judge, Madurai, 
dated 8th September, 1978, and made in 
I.A. No, 78 of 1978 in A.S. No. 93 of 1971. 


S. Narayana Iyengar, for Petitioner. 


P. R. P. K. V enkatasubramaniam, for Res- 
pondent. ERAS act ef Pe 


The ‘Court made the following 


Orper.—Krishnammal, “the first respondent 
herein, was the owner of a house property 
bearing door No. 197 in Lala Chatram com- 
pound, North Masi Street, Madurai. Her 
next door neighbour was a ‘Charitable institu- 
tion by name Lala Chatram. In 1968 Krishn- 
ammal filed a suit against Lala Chatram claim- 
ing title to a vacant space of land, which, 
according to her, formed part of her property, 
house and ground, bearing Door No. 197. 
According to Krishnammal, her neighbour 
Lala Chatram was attempting to 
with her possession of this portion of che 
vacant land. She, accordingly, filed a suit 
against Lala Chatram for declaration that the 
vacant space belonged to her and for an in- 
junction restraining Lala Chatram from inter- 
fering with her. rights. In the schedule 

‘attached to the plaint setting out a descrip- 
. tion of the suit vacant plot, Krishnammal 
gave the Survey Number of the plot: as T.S. 
No. 620. Lala Chatram entered appearance 
and resisted the suit. Their case was that 
Krishnammal laid claim to title to the suit plot 

which, in fact, was part of the Chatram's own 









interfere : 
- opinion, the conclusion of the lower appel- 


e based his find- 
Wreport and a plan 
clearly showed that 
kris as laying claim to the suit plot 
as falling within T.S. No. 620, which, actual- 
ly, under the Commissioner’s plan, was found 
to fall within the Chatram’s land bearing T.5. 
No. 629.- The learned District Munsif; 
accordingly.-dismissed Krishnammal's suit for 
declaration- ‘and - consequential injunction. 
However, having regard to the situation of 
Krishnammal’s property, with respect. to the 
adjacent property of the Chatram, the Jearned 
District Munsif declared certain ease ent 
rights in favour of Krishnammal..- © -> . 

2. Against the dismissal of her suit for the 
reasors aforesaid,-Krishnammal filed an ap- 
peal in the Sub-Court, Madurai. The principle 
ground in the Memorandum of appeal was 
that the learned District Munsif ought to have 
recorded a finding that the suit plot fell with- 
in T.S. No. 620. ‘At the same time, how- 
ever, Krishnammal filed an application for 
amendment of the’ plaint-schedule describing 
the scit plot as falling in both T.S. No. 620 
and T.S. No. 629, varying the original des- 
cription of the suit plot as falling in T.S. 
No. 620 alone. This application for amend- 
ment was opposed by Lala Chatram. The 
learned Subordinate Judge dismissed the appli- 
cation, after hearing. the parties. _ Against 
thar crder, Krishnammal filed a revision 1n 
this Court. The revision too was dismissed, 
with the following observation :— 


. “The lower appellate Court rejected the 
application holding that it would 
the subject-matter of the suit. In my 
late ‘Court’ was correct because it "was the 
case of the respondent (Lala Chatram). that 
the property was situate exclusively in T.S. 

- No. 629 and belonged to him and there- 

. fore the introduction of T.S. No. 629 in 
addition to T.S. No. 620 wil certainly 
change the subject-matter of the suit itself. 
Hence-the civil revision petition is dis- 
missed.” i Suy Aa qe 7» 


3.- Krishnammal's revision was disposed of 


— ——— 


. by the- Court in the manner aforesaid on 7th 


change  — 


to withdraw the: 
. a fresh suit in rz 
the suit on the s IMS C 
petition, the plea of Kr T 
the description of the suit plot (MEE anb 
schedule as lying exclusively in T.S. No. 620 
was a mistake. She said that it was purely 
on the misdescription of the suit plot that the 
learned District Munsif had dismissed her suit. 
It was, therefore, urged that what was an 
inadvertent misdescription must be permitted 
to be rectified by the Court by allowing her to 
withdraw the suit with liberty to file a fresh 
suit. | l l 


4. This application was stoutly opposed by 
Lala Chatram. The learned Subordinate 
Judge, however, overruled the Chatram’s ob- 
jection and passed an order granting leave to 
Krishnammal to withdraw her suit and file`a 
fresh suit. | 


5. Lala Chatram has now come before this 
Court in revision complaining that the learned 
Subordinate Judge had exercised his jurisdic- 
tion in an irregular manner when he granted 
Krishnammal leave to withdraw the suit and 
file a fresh suit. 


6. I think on the mere narration of events 
which I have given in the foregoing  para- 
graphs, without more, this revision must be 
allowed and the order of the learned Subordi- 
nate Judge set -aaside as being not only a bad 
exercise of discretion, but as being perverse.. 


7. The Civil Procedure ‘Code, confers a dis- 
cretion on the Court to grant to a plaintiff 
in a suit permission to withdraw the suit with 
liberty to institute a fresh suit in respect of the 
same subject-matter where the Court is satis- 
fied that the suit must fail by reason of some 
formal defect or that are sufficient grounds 
for allowing the plaintiff to institute a fresh 
suit for the same subject-matter. The learn- 
ed Subordinate Judge in this case regarded the 
dismissal of Krishnammal’s suit by the learn- 
ed District Munsif as having been based on 
a mere formal defect. The learned Judge 
also observed that it was a bona fide mistake 
on Krishnammal’s part to have described the 
suit plot as falling exclusively in T.S. 
No. 620. The learned Judge 
observed that no prejudice would be 














-Code. 


further. 


| plot. The learned Judge overruled all 
fo Objections to the contrary put forward by 


P.ne Chairam. ; 


8. In my judgment, the learned Subordinate 
Judge was palpably in error in thinking that 
no prejudice would be caused to the 'Chatram 
by granting leave to Krishnammal to with- 
draw her suit. The learned Judge over- 
looked that the suit had been dismissed by 
the trial Court, and thé title of Lala Chatram: 
had been upheld after full adjudication. The 
order granting withdrawal of the suit, when 
an appeal had been filed by  Krishnammal 
against the dismissal of her suit,-and during 
the pendency of that appeal; has the éffect of 
reversing- the trial Court's decree.in the Chat- 


ram's favour without going into the merits 


of the findings recorded by the- trial ‘Court 
in the- Chatram’s favour. ‘In these events, ,to 
take the stand that the withdrawal of the suit, 
at this juncture, would spell no prejudice to 
the Chatram is to be selectively blind to the 
realities of this litigation. 


9. In a recent reported judgment of ming, ' 
Charles Samuel v. Board of Trustees, Deva- 
swam Beard Office, Suchindram?. I have hled 
that the withdrawal of a suit in such circum-. 
stances cannot be regarded as a withdrawal on 
account of a formal defect. I have also held 
that it would be a wrong exercise of discretion 
granted by Order 23, rule 1 of the Code to 
grant leave to withdraw the suit in such a situa- 
tion. There would be absence of prejudice in 
such cases only if what is asked for is the with- 
drawal of the appeal, and not the withdrawal 
of the suit, against the dismissal of which 
the appeal has been preferred. 


10. -In a subsequent decision of a Division 
Bench of this Court in K. Chinna Vaira Thevar 
v. S. Vaira Thevar?, the decision of mine was 
briefly noticed. The judgment of the Divi- 
Sion Bench is notable, however, for the re- 
statement.of the law governing the discretion 
of the Court.under Order 23, rule 1 of the 
in that case the controversy arose in 
a suit for declaration of title. "The issue 
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before the trial Court was as to the precise 
correlation between an ancient paimash num- 
ber and a new survey number touching the 
identification of the suit property. It was 
found by the trial Court that the plaintiff 
could not correlate the suit property to any 
item in a previous proceeding wherein the 
property was described with reference to 
paimash numbers. On that account the suit 
was dismissed. The plaintiff appealed, but 
" pending disposal of the. appeal, asked for per- 
mission to withdraw the suit with liberty to 
file a fresh suit. This permission was granted 
in the revision which was heard by the Divi- 
sion Bench, the decision of the appellate Court 
was reversed. The learned jüdges observed 
that the mere fact that the plaintiff was not 
able to secure the necessary evidence at the 
trial stage to prove his case about the cor- 
relation between paimash number and survey 
number was no ground for invoking Order 23, 
rule 1 of the Code. In the course of their judg- 
ment, the learned Judges referred to a judg- 
ment of Yahya Ali, J., S?*vagaminatha Pillai v. 
Venkataswami Naicker*, in which that learned 
Judge observed that where after an appreciable 
portion of the material evidence has been 
adduced, the plaintiff finds that the evidence 
was insufficient to establish his case and applies 
for withdrawal of the suit, it would be con- 
trary to the law as well as the spirit of 
Order 23, rule 1 (2) of the Code to permit 
him to withdraw the suit and institute a fresh 
suit on the same cause of action. Comment- 
ing on this judgment of Yahya ‘Ali, J., the 
learned Judges of the Division Bench express- 
ed the view that if even at the trial stage the 
plaintiff could not be permitted to withdraw 
the suit, on the basis of insufficient evidence 
. adduced by him at the trial, such a- permission 
to withdraw the suit cannot be granted at the 
appellate-stage when the trial Court had consi- 
dered the entire evidence on merits and held 
that the evidence adduced by the plaintiff was 
insufficient to establish his case. 


11. My purpose in referring to the Division 
Bench in detail is just to show in what way 
the ‘Court below should have dealt with the 
plaintiff’s application for withdrawal of the 
suit. This is not a case where Krishnammal 
[contends that there is some further evidence 


—— — — —— 


1. (1948) 2 M.L.J. 367: 61 L.W. 647: 
A.I.R. 1949 Mad. 295. 


LALA GHATRAM 7. KRISHNAMMAL (Dalasubrahmanyan, 3-) 


3l 
to be let in to establish her case. On the con- 
trary, what she wants to secure is to be wipe 
the slate clean «of, her own pleadings and to 
start a fres'ulitige, trian, uh pleadings. So 
put, I thin: Lhe Chatram. H; c grant of per- 
mission tne Commissioners at is a fortiori. 
There ig, thereto whirreason. I have earlier 
pointed oumsiuw, before trying her application 
under Order 23, rule 1, Krishnammal had ear- 
lier tried an applieation before the appellate 
Court for leave to amend the plaint Schedule 
and argue the appeal on that basis. That ap- 
plication was dismissed by the Sub-Court. The 
decision was upheld and rightly, so, by this 
Court in revision. I hàve quoted "verbatim 
from the order of this Court in revision. In 
that order this Court clearly held that to allow 
the amendment-application would be to alter 
the very subject-matter of the suit-beyond re- 
cognition. It is regrettable that not a word 
is mentioned in the order presently under revi- 
sion about these abortive proceedings taken by 
Krishnammal for getting her plaint amended 
as a means of sustaining her suit claim. This 
is particularly the reason why I have charac- 
terised the order of the learned Subordinate 
Judge, as perverse in addition to its being a 
non-exercise or irregular exercise of judicial 
discretion under Order 23, rule 1 of the Code. 


12. -For the above reasons, his revision is 
allowed and the order of the learned Subordi- 
nate Judge is set aside. The petitioner Chale 
ram: is entitled to its costs, in this revision. 

S.T. 


Ld 





Revision allowed. 
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IN THE HIGH. COURT 
CATURE AT MADRAS. 7° © 


PRESENI:— V. Ratnam, J. ~- 


Vijaya Bank, Regional . Office, Egmore, 
Madras. ` an Petitioner* 
y. 


Kiran & Co , Madras-1 and another 
.. Respondents. 


(A) Negotiable Instruments Act (XXVI of 
188 1)— Purchaser of bank droft filing suit 
against two bankers, the bank who issued. the 
droft and the bank who encashed the draft, 
for * ecovery of the value of the draft — Party 
ot her than payee intercepting and ercashing 
the draft and depositing. in newly opened 
account — Account closed later—Jurisdiction 
of the Court at the place of the Bank where 
the draft was obtained — Obtaining draft 
furnishes part of the cause of action — Suit 
competent. 


(B) Civil Procedure Code (V of 1908), 
- section 20 — Jurisdiction. 


A demand draft purchased at Madras branch 
ofa Nationalised Bank payable at its 
Bombay Branch was intercepted bya third 
person and the money was deposited in his 
newly opened account at Madras and that 
account was later on closed. The purchaser 
of the draft fileda  suitin the City Civil 
Court, Madras against the Bank at Madras 
wherein the draft was deposited for collec- 
tion and also against the issuing Bank for 
negligence. The suit was opposed on the 
ground that the City Civil Court at Madras 
had no jurisdiction to entertain the suit as 
no part of cause of action arose within the 
jurisdiction of the Court in Madras. 


Held: The whole suitis based upon an 
infringement of the rights under the draft 
and such infringement has necessarily to be 
established before the relief can be granted 
The right to complain about the infringement 
arose only on account of the obtaining of the 
draft at the place where it was obtained 


*C.R.P. No. 3879 of 1982. 12th August, 1983. 


THB MADRAS LAW JOURNAL REPORTS 


OF JUDI- 


[1984 


a 
namely Madras;àánd it is that place where 
the right is created, though the infringement 
of those rights might have taken place either 
at Madras or elsewhere. The obtaining of 
the draft at Madras would clearly. and  with- 
out doubt furnish part of the cause of action 
for the institution of the suit at Madras with- 
in the meaning of section 20 (c) of the Civil 
Procedure Code. n [Para. 11.] 


Cases referred to:— 


M/s. The Karur Vysia Bank Ltd.: v. Rama- 
chandra C. Oza, 86 L. W. 664 : A. I. R. 
1974 Mad. 269; Read v. Brown, (1888) 22 
Q. B. D. 128; Mt. -Chandkour v.. Partab 
Singh, (1888) L. R. 151. A. 156 (P. C.): 
]. L. R. 16 Cal. 98 : Sfate Bank of Madras, 
v. C. P. Agencies, A. I. R. 1960 S. C. 1309. 


Petition under section 115, Civil Procedure 
Code, 1908 to revise the order of the III 
Asst City Civil Judge, Madras in T. A. No, 
14552 of 1972 in O. S. No. 693 of 1980, dated 
31st August, 1982. 


S. Sampathkumar, A. P. S. Kasturi Rangau, 
K.S. V. Prasad and Ramanarayanan, for 
Petitioner. 


Dharamchand Jain, for Respondents. 
The Court made the following 


OnpER.—In this civil revision petition at 
the instance of the second defendant, O. S. 
No. 6931 of 1980, III Asst. Judge, City Civil 
Court, Madras, the only question that arises 
for consideration and decision is whether the 
City Civil Court at Madras where the suit 
had been instituted had jurisdiction to 
entertain the same. On 20th March, 1980, 
the first respondent, which isa partnership 
firm, applied for and obtained from the 
Karnataka Bank, Madras, the second respon- 
dent herein, an account  payee draft fora 
sum of Rs. 15,344, payableto one R. Ramesh- 
kumar of Bombay, payable at the Bombay 
Port branch of the Karnataka Bank and sent 
it by post to the payee. The payee 
R. Rameshkumar, did not receive the draft 
sent to him by the first respondent-and he 
had instructed the Bombay Port branch of the 
Karnataka Bank (the  s:cond respondent 
herein) to stop payment. In turn, on 28th 
March, 1980, the first fespondent instructed 
the second respondent to stop payment. 
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In the reply sent by the second respondent 
on 9th April, 1980, the second ` respondent 
informed the first respondent that the draft in 
question had been presented through the peti- 
tioner:on 27th March, 1980, Thereafter the 
first-respondent went to Bombay and made 
enquiries ‘which revealed that 4 new account 
was openedin the name of onè Bathilal 
Rameshkumar with the petitioner’s bank on 
25th March, 1980, and the draft had been 
presented and collected by the petitioner.and 
further that Rathilal Rameshkumar had also 


withdrawn from that account. on -1st April, _ 


1980 and" 2nd April, 1980 two sums of 
Rs. 12,500 and Rs:.2,500 réspectively leaving 
a negligible balance. The first respondent- 
charged ‘the -second- respondent Karnataka 
Bank having acted negligently and against 
‘the instructions of the~ first respondent in 
that, the proceeds, of -the draft obtained by 
the first respondent and: intended to-be paid 
to R. “Rameshkumar had been paid by the 
second. respondent to Rathilal 
kumar. « According to the first respondent, 
the second -respondent was liable to make 
good the amounts to the -first respondent. 


Similarly, the first respondent stated that the - 


payee under the draft, R. Rameshkumar did 


not autivsrise-the petitioner to collect the- 


proceeds of. the draft and owing to -its 


negligence and:carelessness and in connivance- 
with Rathilal Rameshkumar, the petitioner’ 
had opened a new account with the stolen. 


draft in the name of Rathilal Rameshkumer 
and had negligently collected the proceeds of 
the draft from the second respondent branch 


of the Bombay:Port intended for R Ramesh-:- 


kumar and had*made available the proceeds. 
to Rathilal -Rameshkumar. 
pondent therefore, laid the suit against the 
second ‘respondent and the petitioner 


impleading them as defendants 1 and 2anq - 


praying for a joint and several decree for the 
recovery of the sum of Rs. 15,344. being the 
amount lost by the first respondent and a 
further sum of Rs.:1,370,64 being the interest 


at 18 per cent. per annum from 20th March; 


1980. 


- =e 


z 4 
` 1 t 
‘ 


2. In the written statement filed by the peti- - 


tioner,:.amongst others, an objection was 
raised: that the City Civil Court at Madras 


M. L. J.—5 0t 2 


jurisdiction 


Ramesh-— 


The first res-. 
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had no jurisdiction ‘to try the suit as the 
entire cause of action arose. only at Bombay 
and. the Court at Bombay alone had jurisdic- 
tion to try the suit. a on URS 


- 


3. Inl. A. No. 14352 of 1982, the petitioner 
prayed that the issue relating to jurisdiction" 
should be tried as a preliminary issue. The- 
first respondent resisted this application by 
contending that part of the cause of action: 
arose at Madras, and, therefore, the suit was 

properly laid in the: Court at Madras, and 

that the application for' trying the issue of 

as_a preliminary issue’ was 

misconceived and unsustainable, as thé trial 

of the suit had commenced earlier. 


4. The learned III Assistant Judge, City . 
Civil Court, Madras, who-heard this applica- 
tion was of the view that the obtaining of 
the draft at Madras. which has given rise to 
the action would-furnish-part of the cause of 
action in Madras, within the meaning of sec: 
tion 20 (c) of the Civil Procedure Code, and, 
therefore, the suit was properly laid in 
Madras. -In -addition, the petitioner was 
held.to have acquiesed: in "the institution of 
the suit against itat Madras and, therefore, 
no exception can be takento that as provided 
in the second part of the proviso to section 
20 (b) of the Civil Proceduré: Code. In this 


‘view, the application -filed :by the petitioner 


was dismissed. It is the correctness of this 
order that is:challenged in this civil revision 
petition. = 


5. The learned counsel for- the petitioner 
strenuously contended that though it may be 
that it cannot be-disputed that the draft in 
question was obtained at Madras, yet, the 
other acts which are claimed’ to -have given 
the first respondent herein a right-of action 
as against the petitioner had all taken place 
outside Madras, namely, in Bombay and, 
therefore, the cause of action should be 
taken to have arisen against the petitioner 
only in Bombay, and, therefore, the Court 
at Madras has .no jurisdiction to entertain 


‘the suit. On the other hand, the learned 


counsel for the first respondent would. 
Submit that in this case though it may be 
that the petitioner had collected the draft" 
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sent by the first respondent to R. Ramesh- 
kumar at Bombay from the Bombay. Port 
branch;-of the second respondent, yet, the 
first respondent has to, establish that the 
draft in question had been obtained and it 
was;that draft which „had been wrongfully 
paid out by the second respondent through 
the petitioner and therefore, the whole thing 
had its origin in and stemmed from the draft 
obtained in-Madras and that would give rise 
to part of the cause of action for the institu- 
tion. of the suit within the meaning of section 
20 (cyof the Civil Procedure Code, and, there- 
fore, the suit was also properly laid at 
Madras. In this connection, the learned 
counsel for the first respondent would also 
place strong reliance upon the decision in 
Messrs. The .Karur Vysia Bank Ltd. v. 
Remachandra.C, Ozal}.. 
l 7 

6. Before. proceeding to. consider these 
submissions, it. would be necessary to refer 
to:section 20 of the Civil Procedure Code, 
which runs as-foliows— : 
ds € ee, C 

“Subject to the limitations aforesaid, every 
‘suit shall be instituted in a Court within 
=the local limits of whose jurisdiction— 


: (a).the defendant, or each of the defen- 

edants where there are more than one at 

.'the-time of the commencement of the suit, 

actually and voluntarily resides or carries 

on: business or personally works for gain;. 
or 


;(b), any, of the defendants, where there are.. 
more than ome, at the time of the 

. commencement of the suit, actually and 
- voluntarily, resides or carries on business 
: or personally works for gain provided that 

- in such,case either the leave of the Court 
is given or the defendants who do not. 
reside or carry on business, or personally 
work for gain, as aforesaid acquisence in 
: such institution ; or 

Pru P : 

“(c) the cause of action, wholly 

arises." n n 


y On the facts of this case, clause (a) which 
requires that the defendant or each of the 


or in part, 


1, 86 L. W. 664 1 4. I. R. 1974 Mad. 209, 


n 
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defendants where there are more than one. 
should, at the time of the commencement of 
the suit, either actually or voluntarily reside, 
Or carry on business, or personally work for, 
gain, within the limits of the. jurisdiction:of 
the Court where the suit is instituted, is no- . 
attracted, because only the second respont. 
dent carries on business in Madras and not- 
the petitioner. Similarly, clause (b) applies 
to a case where there are more defendants’ 
than one, any one of them should; at-the 
time of the commencement of the suit, either: 
actually and. voluntarily reside, or carry on’ 


._ business, or personaily work for gain, within: 


the local limits of the jurisdiction of the: 
Court where the suit is instituted'provided 
that leave of Court is obtained with reference - 
to the defendants who are not actually and.. 
voluntarily residing, or carrylng on business 
or personally working for gain within the: 
local limits of the jurisdiction of the Court'' 
where thejsuit is institutedor they acquiesence - 
in thé institution. of the suit. Admittedly;- 
in this case, only the second respondent. 


. . Carries on business in Madras- and ‘the peti-. 


tioner does not carry on such business in . 
Madras and no leave has been obtained by- 
the first respondent to institute the suit 
against the petitioner. That perhaps was 


,the reason why the Court below has applied- 


the latter part of section 20 (5) apart from - 
section 20 (c) of the Civil Procedure Code, 
to hold that.the suit had been properly: 
instituted at Madras asa result of the 
acquiesence and inaction of the petitioner with 
reference to the institution of the suit against 
it. Be that as it’ may, it is: unnecessary in 
my view to consider the correctness of the 
order of the Court „below in the light of : 
section 20 (a) and (b) of the Civil -Procedure < 
Code. That leaves for consideration .only 
section 20 (c) of the Civil : Procedure Code;.. 
andit has tobe found ^out. whether the 
cause of action in this suit had arisen partly 
or wholly within the Jocal limits of the 
territorial jurisdiction of the City Civil Court 
at Madras. ! i po op 


8. Theexpression ‘cause of action’ has been 
the subject-matter of discussion «and. 
elucidation in -several cases. Lord. Esher in 
Ready. Brown), stated that . cause of. 
action means— 

C ee. 


1. (1888) 22Q. D.128, 


J] x 
*tEvery fact which it would be necessary 
for the plaintiff to prove, if traversed, in 
order to support his right to the judgment 
of the Court. . lt does not comprise every 
piece of evidence which is necessary to 
prove each fact, but every fact which is 

.. Decessary to be proved. i ul 


Fry, L. J., observed in the same ruling— 


: “Everything-which, if not proved, gives- 
the defendant an , immediate right. to 
judgment must be part of the cause of 
action”. 


Lord Watson :in Mt. Chandkour v. Partab 
Singhl,observed—  . 2 


“Now the cause of action has no relation 
whatever:to the defence which may be set 
up by the defendant nor ‘does . it depend 
upon the character of the relief prayed for 
by the plaintiff. Tt refers entirely to the 
. grounds set forth: in the plaint as the 
: cause of action; or, .in other words, to the 
media upon which -the plaintiff asks the 
Court to arrive ata conclusion in his 
favour", . 


` 
im ' 


In State of Madras v. C. P. Agencies?, Das, 
CJ... referred to with approval the -aforesaid 
observations. - : AE i 


9, Bearingin .mind these considerations 
and applying them to the facts of the.present 
case, before the first respondent can succeed 
in the.suit instituted by it, it has to establish 
to the ssatisfa -ion of the Court.the following 
, facts:— a ipe = 


t { * x . r - 

(1). that the, draft was issued to the first 
respondení >y the second respondent branch 
at Madras in favour of R. Raméshkumar 
of Bombay payable at the Bombay Port 
Branch of the- second respondent; 


(2) that the draft posted fromMadras to the 
payee did not reach him and was not encash- 
ed by him; ~ 


(3) that the second respondent or the second 
respondent and the petitioner had collusively 


and fraudulently or- even negligently, acted in ` 


1. (1888) 151. A. 156 (P. C.) : I.L., R, 16-Cal. 98. 
2. A. L R. 1960 S, C, 1309, | 


'second respondent ; would 


.Sion in his 
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paying and collecting the- proceeds of the 
draft having received it from  Rathilal 
Ramesh kumar,contrary to the instructions 
of the first respondent and crediting it to 
the account of Rathilal Rameshkumar with 
the petitioner bank; and | 


(4) that the second respondent and the peti- 
tioner negligently failed to ascertain whether 


-Rathilal Rameshkumar who had’ received 


the draft, had a right to do so-and collect the 
proceeds of the same as the payee thereof. 
. ; Lu J 1 Fi E 


10. If the first respondent does not'establish 
any oftheforegoing, the petitioner and 
get'a' right to 
judgment and the suit instituted by the first 
respondent would have to be dismissed. "In 
other words, every one of the  aforesaid 
aspects really forms part of the cause of 


-action. It may be that it may not be neces- 


sary for the first respondent to establish the 
obtaining of the draft at Madras as the action 
is essentially one for recovery of damages for 


‘wrongful payment; But’ even so, without 


establishing the obtaining of the draft, the 
first respondent cannot succeed, for, the 
obtaining of the draft by the first respondent 
is really the media upon which the first res- 
pondent asks the Court to arrive at a conclu- 
favour. Apart from this; in 
order to establish that the draft obtained by 
the first. respondent had been ,cither ' negli- 
gently or carelessly or even intentionally paid 
out by-the second , respondent . to the * peti- 
tioner, the first respondent has first to prove 
the fact that'a draft was obtained, as other- 
wise, proof of wrongful payment of draft 
would not arise at all. Besides, the obtaining 
of the draft which really is the “basis of the 


' suit does not cease to be’ so merely “because 


the petitioner or the second respondent may 
admit the fact that a draft was so obtained 


as the draft which constitutes the cause:o - 


action in this case has, really no relation to, 
but is totally independent ‘of such ‘defences 
as may be set up either by the petitioner or 
by the sécond respondent. The real test 
would be to ascertain those facts -which 
would be nécessary for the first respondent 
to prove, if traversed, in order to support 
his right to judgment. It may be that the 


‘petitioner or the second respondent may not , 


traverse some of the facts which the first res- 
pondent may have to proye or establish. ,But 


} 
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the attitude of either the petitioner or the 
' second respondent or the defence that may 
be raised by him has really no relevance on 
the question as to what constitutes the cause 
‘of action in respect of the claim-made in 
the suit by the first respondent and the facts 
which have to be established or proved in 
support of the right of the first respondent to 
‘secure a decree from Court. ~ 


11. Itis seen from the plaint that the- 


- obtaining of the draft by the first respondent 
on the second respondent branch at Madras 
payable at the Bombay Port branch of the 
second respondent. in favour of 3. Ramesh- 
kumar is one of the’ vital facts relied upon 
and that part of the cause of action for the 

.suit cannotin any manner be belittled by 
any defence that thay be raised or even by an 


àbsence of dispute in that regard. "The whole - 


cause of action in this case stems from the 
draft which was obtained here and which 
was not encashed by the payee, but had been 
encashed bya totally -different person 
through the help and’ assistance of the peti- 
tioner aswell as the second respondent. 
‘|The whole suit is based upon an infringe- 


‘iment of the rights under the draft and such 


infringement has necessarily to be established 
before the relief can be granted and the right 
to complain about the infringement arose 
only-on account of the obtaining of the draft 
jat the place where it was ‘obtained, namely, 
Madras, and it is that place where the right 
lis created, though the infringement of those 
rights might have taken place either in 
Madras or elsewhere. ` Under those circum- 
stances, and on the facts of this case, the 
principle laid’ down in Messrs.’ The Karur 
Vysia Bank Ltd. v..Ramachandran C. Oza}, 
would be applicable and the obtaining of 
{the draft at Madras would clearly and with- 
lout doubt furnish part of the cause of action 
Ifor the institution of the suitat Madras 
within the meaning of section 20 (c) of the 
Civil Procedure Code. The Court below was 
.quite correct when it held that the suit was 
„properly laid by the first repondent in the 
Court at Madras. There is no illegality or 
irregularity in the order of the Court below. 
Consequently, the civil revision petition is 
, dismissed with the costs of the first respon- 
. dent. - ' 
' R. S. 


“a A. Í. R.1974 Mad. 209 :86 L. W. 664, 





Petition dismissed. 
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IN THE HIGH COURT ‘OF 
CATURE AT MADRAS. 


JUD!- 


PaESENT:—M. Fakkir Mohammed, J. | 


Shantha Ammal and others 
.. Petitioners® 
Arasadi Karpaga Vinayagar Temple by its 


hereditary Trustee C. S. Mani -Mudaliar 
: : ... "Respondent. 


Tamil Nadu Buildings (Lease and Rent 


Control) Act ( XVIII of 1960) as amended- by 


Act (XXIII of 1913) —G. O. No. 2000. of 1976 
—Whether has retrospective operation. 


The defendants inthe ejectment suit were 
The plaintiff sted 
for ejectment of the.first defendant from the 
suit building in his capacity as Managing 
Trustee of a private trust. Subsequéntly, the 
first defendant died and thz revision petitioners 
were added as legal representatives. At the 
time when thé suit was filed, Tamil Nadu 
Act XVIII of 1960 was in force and G. O. 
No. 1998 of 1974 had exempted all trusts, 
whether. private or public from the operation 
of the said Act. Hence.the plaintiff had to 
file an ejectment suit instead of approaching 
the Rent Controller. Subsequently, G. O. 
No. 2000 of 1976 was notified by the State 
Government in supersession of all previous 
G. Os. exempting public trusts only from the 
operation of the Tamil Nadu Act XVIII of 
1960. After the issue of the second Govern- 
ment Order the revision petitioners-filed an 
additional written statement raising the plea 


-that the suit was not ‘maintainable in the 
Civil Court, since the property belongéd to 


a private trust and since the previous 
Government Order stood Superseded by the 
subsequent Government Order notified in 
1976. Necessary issue as to the maintain- 
ability of ejectment .suit was also framed. 
The parties went to ‘trial and'the trial 
Court inter alia held that the subsequent 
Government Order No. 2000 of 1976 had no 
retrospective operation and the suit having 
while the previous 
Government Order was in-force, the plaintiff . 


"y ; \ 
nc —— — áo — M ——————————— 


: 24 2c 
*C. R. P. No. 1535 of 1982, 5th August, 1983. 


m 


~ 
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from the suit building in his capacity as the 
- Managing Trustee of a private trust. Subse- 
quently, the first defendant died and the 
‘revision. petitioners. were added as his legal 
„representatives: Atthe time when’ the suit 
was filed, Tamil Nadu Act XVIII of 1960 


was entitled to proceed. with - the trial of the 
suit and get a decree. The suit was ultimately 
.decreed in favour of the . plaintiff'.under 
section 41 of the Presidency. Small -Causes 
. Courts Act. The present revision was filed 
challenging the finding of the trial.Court on 


. the issue of maintainability. . .:  :' was in force and G. O. No. 1998 of 1974 had 
E n cR E 2. soe qoum jog T exempted all 'trusts, whether private or 
Héld: On the principlesaid down -by the .public, from the operation’. of the 


said Act. Therefore, it was that the plain- 
tiff had to file the ejectment- suit instead of 
‘approaching tke Rent Controller. .Subse- 
quently, G. O. No. 2000 of 1976.was. notified 


Division Bench of this'Court in'Ethirajammal 
ov. N. Hassan-Khanoo- alias N. M. - Hassan, 
(1977) 90 L;-Wi 597: A. C. R. 1977 Mad 327, 
-itis not open to the revision petitioners to 


“urge that even thotigh the subsequent G. O. 
-No. 2000 of 1976 has no retrospective opera- 
tion, the tenant is entitled to plead non- 
maintainability of. the suit -on the basis of 
the exemption at least from the date of .sub- 

sequent Government Order. It was in similar 
situation in C. Sebastian v. R.' C. Diocese, 
(1976) 1 M. L. J. 435: 89 L. W. 392, held 
that the proceedings could not be abruptly 
stopped by indirectly invoking the retrospec- 

“tive operation of the ‘Government. Order, 


which really had no such operation. Lt 


l l [Para. 3.] 
Cases referred to: — `- 


C.-Sebastian v. R. C. _ Diocese, 
M. L. J. 435 : 89 L. W. 392; Ethirajamma! 
v. N. Hassan Khanoo (alias) N. M. Hassan, 
(1977)90 L. W. 597: A. I. R. 1977 .Mad. 
327 ; Sengalaneer — ) 
Manickam Chettiar, (1977) 90 L. W. 162 ; 
I. T. Officer v. M: C. Poonoose, (1970) 1 
.L. T. J 190 : (1970) 1S. C. J. 435 : (1970) 1 


'S. C. R. 678 : 75 L T. R. 174 : A. I. R..1970- 


S. C. 385. " " QE za - : med 
Petition under section. 115 of Act V of 1908 
praying the High Court to revise the Order 
of the Court of Small Causes (IV ' Judge), 
Madras, dated l5th February, -1982 . -and 
made in Ejectment Suit No. 156 of 1975... 


S. Balasubramaniam and A. V. Munuswamy, 
for Petitioners. i a i 


N. S Raghavan, for Respondent. 

The Court made the following ' — . 
'O&pgR:—Defendants 
suit No. 156 of 1975 on the” file of the IV 


Judge, Court of Small Causes, Madras, are’ 


the revision petitioners. The- plaintiff filed 
the suit for ejectment of the first defendapt 


:effect.. of “exempting only public 


(1976) 1 


Pillaiyar . Temple. v.. 


2 to À in ejéctment. 


by the State Government in suppression of ` 
:all the previous Government Orders to the 
trusts 
from the operation of the Tamil Nadu 
Act XVIII. of 1960 After the issue 
of the ‘second Government Order, -the 
revision - petitioners filed -an additional 
written statement raising ‘the plea 
that ‘the suitis not maintainable in: the 
‘civil Court,- since the property -belonged to 
-the private. trust and since the previous 
Government'Order stood ‘superseded by the 
subsequent Government Order notified in 
.1976. Necessary issue as to the 
maintainability of the ejectment suit was also 
framed. The parties went to trial and the 
trial Court inter alia held that the subsequent 
G. O: No. 2000. of 1976 has no retrospective 
-operation arid the suit having been filed 
validly, while the previous Government Order 
was in force, the plaintiff was entitled to 
proceed with the trial of the suit and.get a 
decree. The suit was ultimately decreed in 
favour of the plaintiff. Under section 41 of 
the-Presidency'Small Causes Courts Act; the 
present revision has been.filed challenging 
the finding of the trial Court on the issue of 
maintainability. .. : RE ee 

2. Itis not disputed that the subsequent 
G. O. No. 2000 of 1976-does not contain any 
specific provision of giving retrospective 
effect to the proceedings that were initiated 
before the said Government Order was. 
notified. The learned counsel for the 
tevision petitioners contends thateven though 
no specific words are found giving retrospec- 
tive effect to the said Government Order, it 
contains words of supersession of all the 
previous. Government Orders and that, 
therefore, the retrospective operation' isa 
mat:er cf inference. It has been held in 
C. Sebastian v. R, C. Diocese, Madurai. and 


|. (1976) 1 M. L, J. 436; 89 L. W. 392, 
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Etihrajammal v. N. Hassan Khanoo alias : 


N M. Hassan}, that there can be no 
retrospective operation of a Government 
Order unless the Government Order contains 
specific words to that effect. The above 
principle has been further confirmed by a 
Bench of this Court in - Sengalaneer Pillaiyar 
Temple, Koranadu v. Manickam Chettiar?. 
The trial Court has relied upon the decisions 
rendered in C. Sebastian v. R. C. Diocese, 
Madurai’, as: well as Ethirajammal :.v. 
N. Hassan Khanoo alias N M. Hassan’, and 
‘held that the subsequent Government Order 
` -has no retrospective operation Under sec- 
tion 6 of: the General Clauses Act also any 
-words of. supersession in. a subsequént 
.enactment cannot have any effect of 
retrospection. "Therefore, the contention of 


-the learned counsel.for the revision peti- 


tioners has to be repelled. | 


3. The further contention advanced by the 
learned counsel for the revision petitioners 
is that even though the subsequent Govern- 
ment Order. has no retrospective effect and 
the suit filed by the respondent herein is held 
to bea valid suit, at least from the date of 
notification of the subsequent Government 
Order, the tenant is entitled to claim benefit 
under the Government Order and hence the 
plaintiff can work out the decree, if any 
passed, only subject to the provisions 
contained in | the ‘subsequent Government 
Order and in support of such contention, 
‘has relied upon Ethirajammal v. N. Hassan 
Khanoo alias N.- M. Hassan';. The relevant 
jobservation relied on by the learned counsel 
for the revision petitioners is found at page 
597 which:reads as follows: . m 


“The suit was filed for.ejectment ofa 
tenant prior to coming into force of the 
Mádras Ámendment Act XXIII of 1973 to 
the Madras Buildings (Lease and Rent 
Control) Act, XVII of 1960 on the footing 
that the building was constructed in 1965, 

- and was hence exempt from the applica- 
` tion of the Act under section 30 (1). When 

. the suit was pending in the'trial Court, the 

;, Amending Act-came into force, and 

, according to the amended provision, even 
a building constructed after the 





` 
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commencemént of the Act would have 
exemption from the provisions of the Act 
only.for a :period of five years from the 
date of completion of the construction. 
The trial. Court passed a-decree for posses- 
sion after holding that the Amending Act 
was not retrospective and that -it did not 
affect pending proceedings. The lower 
, appellate Court. modified , the- decree by 
Stating that „the decree is made subject 
u to the provisions: of. Act; XV.II of 1960 
-~ .and.the effect. of the decree passed 


^1 bythe first appellate Court was that the 


& landlord "had to go before the Rent 


.. Controller and make out a ground for 


. eviction under section 10 of the Act before 
., ever the decree can be executed, T 
: Held: In this case, the trial Court cannot 
grant a-decree, ignoring the amendment. 
.. The decree passed;by the first appellate 


* X 


.. Court is right’. | 


With reference to the principles enunciated 
in the above paragraph, thé learned counsel 


: for the respondent, citing a Bench decision 


in the same volume at page 162, pointed out 
the subtle distinction between the effect of 
amendment of the enactment by the Amend- 
ing Act and- the suppression of the' earlier 
executive Government Order by a subsequent 
Government Order and contended that? by 
virtue'of the executive Government Order, 
the'right accrued already to a party andér 
the earlier Government Order .cannot 'be 
‘nullified. In support of such contention, 
thé learned counsel has referred to the 
observations made.in paragraph 16 at page 
167. The relevant portion in paragraph 16 
reads thus: ` l 


at gt 


. à ut ee : x bd 4 
“At the time- of- hearing of the revision 
petition’ ‘before’ ‘Paul, J., preliminary 
objection was’ taised’on behalf of the 
tenant to the effect that pending ‘the revi- 
sion petition, the building became. the 
subject of exemption from “all the provi- 
sions of the Act including section 25 under 
the Government’s notification dated 12th 
August, 1974, and hence the revision did 
not lie. Paul, J., accepted this contention, 
and dismissed the civil revision petition. 
_ On behalf of the temple authorities it was 
, argued before the learned Judge that the 
- notification would not apply retrospectively 
soas to affect the revision petition pending 


4 * 
x 9 alk D t 3321 Ge" ‘sd, € i 1 ‘te 


I} SHANTHA AMMAL V. ARASADI-KARPAGA! VINAYAGAR TEMPLE (Fakkir Mohammed, J.) 


before this Court. The. learned ^ Judge, 


however, expressed the opinion that in .view 
of the fact that the. Government, by its. 
notification, had removed all buildings 
belonging to religious: trusts. from «all the 
provisions of the.Act,''this Court's -jurisdic-. 
tion to pass. any. ‘order in revision under 
section 25 in regard to the premises’ in ques: 
tion had come to an end. In the course of 


- 


+ 


~ 


his judgment, the learned Judge observed: « 


‘‘This is a case, where under the statute 
itself, power was given to the’ Government , 
to exempt any premises from the operation. 
of all or any of the prona of the Act". 


This passage shows that the "learned. Judge. 

apparently thought, that since power was, 

given to the- -executive to. - exempt ' any: 
premises from the operation of the: Act,:-the.. 

order of exemption, when actually exercised, i 
must -be construed:.to have, retrospective , 

operation for no other reason than -that .the 

notification was issued by, the-executive;: : jn4 
exercise of such powers. This is only another 

way-of^ saying that that the very: exercise of 

power is a: justification for construing, it^ 

retrospectively.-" Earlier in our judgment, we 

have referred to the principle enunciated by 

the Supreme Court in -its decision: in 

I. T... Officer, Alleppey v. M. C. Pootoose! 

That decision, we may repeat, is authority- 
for the position that whatever might be the 

principle applicable to retrospective legislation. 
and retrospective rule-making,- the exercise 

of executive power, as such, cannot be carried | 
out with retrospective effect unless the enabl- 

ing statute expressly and specifically con- 

ferred.such a power. Obviously, ‘the decision 

of the Supreme Court was not cited before. 
Paul, J., (sic) with results that are obvious 

from the judgment reported’. (Underlining: 
by Court). : 


After making such observations, the. Bench 
has referred to C. Sebastian v. R. C. Diocese, 
Madurai? and made the following observa- 
tions:— 


T 


par 3 1 


"On appeal, the a seis Authority 
confirmed the order of the Rent Controller | 





1. a I. T. J. 190 : (1970) 1 S, C, J,,435: 
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by order, dated 3rd April, 1975. Against that : 
decision, the tenants moved this Court in 
revision. Before Gokulakrishan, J., who:' 
heard the revision petition, it was contended . 
for the. first .time, that in view of the : 
notification of the Government, dated 12th 
August, 1974 exempting buildings belonging: 
to Christian religious trusts and institutions 
from the operation of the Act the order of : 

- evictioncould notbe confirmed by the Appel- - i 
late Authority as had been done in the case. 
It was urged that at the time when the noti- 
fication was issued on 12th August, 1974 the’: 
appeals were pending before the Appellate 
Authority and they came to be disposed of 
only subsequently on 3rd April, 1975. This 
contention was, however, repelled by the . 
learned Judge, who held that section 25 of: 
the Act “thas not empowered the Govern- : 
ment to pass any Government Order giving 
retrospective effect for such exemption”. 
The attention of Gokulakrishan, J., was 

"drawn to the Judgment of Paul, J., but-he 
felt bound toapply the principle enunciated . 
by the Supreme Court in 7. T. O ficer, 
Alleppey v. M. C. Ponnoose. We -are in- 
agreement the conclusion of Gokula- 

risen Jii” DE 


The above Obsérvations directly ‘apply on all ^ 
fours to the contentions raised by the learned : 
counsel for the revision petitioners. There- 
fore, on the: principles laid down by the 
Division Bench of this Court in Ethirajammal 
v. N. Hassan Khanoo alias N. M. Hassan, 
It is not open to -the revision petitioners to} 
urge. that even though the subsequent] 
Government Order No. 2000 of 1976 has no 


TetroOspective operation, the tenant is entitled 


to plead non-maintainability of the suit on 
the -basis of the exemption at least from the] 
date of the subsequent Government Order.|. 
It: was' in such similar situation in 
C. Sebastian v. R C. Diocese . Madurai,? 

Gokulakrishnan, J., hás held that the pro- 
ceedings cannot be abruptly stopped by 
indirectly -invoking the ‘retrospective operas ^ 
tion in the Government Order which really 

has nó'such operation. Therefore, the con- 

tention of the learned Counsel. for the; 
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revišion `- petitioners . cannot be . 
countenanced. It follows, therefore, ‘that 


the finding of the trial Court requires to be 
- sustained, as the same is. quite correct and 
the civil revision petition stands dismissed 
with costs:. Two months’ time is granted 
from this date to the revision petitioners for 
vacating the suit building, on condition that 
the revision. petitioners pay all the arrears of 
rent upto-date, failing which the time 
granted will not enure to their benefit. : 


R. s. Peti tion dismissed 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. M 


l PRESENT —S. Swamikaunu, J.” - 
ie l l pd Petitioner? 


Qu. velt gi CER 
y. . j r- m 

; “sth 7 b wu r ES i7 
Alagumanna. Chettiar ` Respon dents. 


Tamil Nadu Debt Relief Act (XII of 1980), 
sections 5 and 6 — Issue of certificate of 
of discharge by Tahsildar — Power to issue: 
as regards 
mortgage debt — Money claim pending before 
Civil Court — Tahslidar cannot give such a 
certi ficate; : UU. 


- Sections 5 and 6 of Tamil Nadu Debt Relief 
Act (XILL of 1980) specifically confer upon 


. the Tahsildar the power to give a certificate’ 
of discharge as regards a pledge debt as well” 


asa mortgage debt. No such power has been 
given to the- Tahsildar in respect of money 
claims pending before the Civil Court. -The 
judgment-debtor has to agitate the question 


as to whether heis entitled to the benefits. 


under Act XIII of 1980, before the executing 


Court and cannot approach- the Tahsildar to_ 


get a certificate of discharge of money claim 
which i is penus. before the Civil Court. 
Jara. ME 


~ 


_ 


Puis referred oa 


Ramu Chettiar v. Special Tahsildar, (1982) 2 
M. L. J. 418 :95 L. W. EL Perumal v. 
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a pledge debt as well asa. 


<=) 
M. L. J. 
L.N.J. © 
R. 1981 Mao: 271. | E 


Petition anger scction 115 of Act v of- 1908- 
to revise the ordeř of the District Munsif, 
Namakkal, dated 19th Angust, 1981 in O. S.: 
No. 2158- of-1978. D 2 J 


Chinna Kuppanna Goun der, (1981) 2 
200A d. „94 L. W. 317 : (1981) T. 


- 


R.. Sundaralingam, and K. Jayaraman; for: 


Petitioner. 


The Court made the following. 


ODER. —This’ ‘is a revision petition filed 
by the defendant. Nagammal against the 
judgment and ‘decree, dated ^ 19th: 
Aids. 1981, in O. S. No. 2158 of 1978 on: 
the file of the Court of the learned Addi-* 
tional District Munsif, Namakkal, holding 
‘that the plaintiff is entitled to a ‘decree. as ? 
prayed for and that the defendant is not en- 
titled to any of the benefits of the Tamil 
Nadu Debt Relief Act. ~ 


2. - The suit was instituted ‘by the ‘plaintif 
Alagumanna Chettiar, who is the. respon- + 
dent herein who_is not represented today - 
when. this petition is heard. He has neither- 
appeared;in person nor made arrangements 
to.: make representations. The learned: 
counselfor the- revision petitioner: was 
heard. Thesuit was ona promissory note . 
executed by the defendant on 20th March, 
1974 for Rs. 1,500 which is filed as. Exhibit . 
A-1 in:the suit. Exhibit A-2 is the registra- : 
tion copy. of the mortgage deed executed by . 
the defendant in favour of the Nallaperumal. : 


Chettiar. Apart from examining himself .as - 
P.W 2: the plaintiff has ~ examined 
P; W. 


‘and 3-in support of his case. ` 


Case. : 


3. The defendant examined herself as D.-W. 
land produced. Exhibits B-l and  B-2, 
which are  certified..copies of cultivation ` 
adangal for faslis 1389 and 1388 respectively,. 


. and Exhibit B-3 certified copy of chitta , 


extract for fasli 1390. 


4. The trial - Court framed the following 
issues— 


I- 


l. Whether the defendant executed the suit 
pronote and received any consideration? . 


~ 


ij NAGAMMAL Y. ALAGUMANNA CHETTIAR (Swamikkarnu, J.) 4l ` 


2. Whether the defendant.was indebted to 
the plaintiff’s brother Nallathambi and 
whether she gave him two thumb impression- 
ed prpers for the purpose of renewal and the 
suit pro-note is genuine? 


3. Whether the defendant js entitled -to the 
benefits of. T N. Act XXXI of , 1976 and 
Act XL of 1978? | 
4. To what relief, if any, is the plaintiff 
entitled? ; 


Additional Issues :—Whether the defendant is 
s to the benefits or Y. N. Act XIII of 


5. Thetrial Court found all the issues 
agdinst the defendant and decreed the suit 
as prayed for with costs. The trial Court 
held under issue No.3 and additional 
issue that the defendant is not entitled to 
benefits under any of the Debt ‘Relief 
Acts of the Tamil Nadu, because, apart 
from producing Exhibits B-1 to B-3 she had 
- not even produced the certificate said to 
have been issued in her favour by the 
Tahsildar for herself claiming the benefits of 
the Dabt Relief Acts. Because of the non- 
production of the same together with the 
non-availability of sufficient evidence on- 
record, the trial Court held that the revision 
petitioner herein was not entitled" to the 
benefits of any one of the three Acts enacted 
by the State of Tamil Nadu. Thetrial Court 
held that the defendant had not discharged 
her burden to show that she is not owning 
more than a urit of land as per the provi- 
sions of the Tamil Nadu Debt Relief Act, 
1976 (XXXI of 1976) where. one Unit is 
equivalent to 2 acres. and so also under the 
provisions of the other two enactments. . So 
far as the Tamil Nadu Debt Relief Act XIII 
of 1980 is concerned, the trial Court has held 
that the revision petitioner herein has not 
proved that her annual household income is 
less than Rs 4,800 as contemplated by. the 
definition of *debtor' under section 3 of Act 
XIII of 1980. << 


6. The learned counsel for the revision peti- 
tioner submits that apart from producing 
Exhibits B-1 to B-3, what else can a poor 
lady like the petitioner do in order to get the 
benefits of the enactments. She had also 


M. L. J.—6 


Act XL of 1979, as well as Act XIII of 1980. 


deposed that her income is not appreciable. 
Under these circumstances, the burden shifts - 
on the plaintiff-respondent herein, and inas 
much as the respondent herein who had laid 
the suit had not let in any satisfactory contra 
evidence to reject the -plea put forward by 
the zevision .petitioner herein that she is 
entitled to the benefits of the Debt Relief 
Acts of the State of Tamil Nadu, the- Court 
should always view the case of the defendant 
the revision petitioner herein with sympathy, 
because, the three enactments. contemplate 
relief to persons like the revision peti- 
tioner who are engaged in cultivation. Tamil 


.Nadu Act XL of 1979 came into existence on 


the statute book replacing Act XL of 1978. 
The object of that enactment is to provide for 


the relief of certain indebted persons in the 


State of Tamil Nadu. -Act XII of 1980 is also 
an enactment to provide similar relief. Act 
XXXI of 1976 defines the term ‘debt’ in sec- 
tion 3, Clause (e), to mean any liability in 
cash or in kind, whether secured or unsecused 
and whether decreed or not, but not to 
include arrears of tax due to the Central or 
State Governments or a local authority. The 
term, ‘debtor’ under Clause (f) of the same 
section of the same enactment,. means (i) a 


landless agricultural labourer, or (ìi) a rural 


artisan, or (iij) a small farmer who had 
borrowed or incurred any debt before the 
commencement of the Act. Act XL of 1979 
defines the term ‘debt’? under Clause (2) of 
section 3 to mean any liability in cash or 
in kind, whether secured or unsecured and 
whether decreed or not, but notto include 
rent as defined in Clause (8), and the term 
‘debtor’ is defined under Clause (3) of the 
said section, to mean any person from whom 
any debt is due, subject to the Provisos and 
Explanations given thereunder. Under Act 
XIII of 1980. Section 3 Clause (d) defines 
the term *debtor' to mean any person from 
whom a debt is, due and whose annual 
household income does not exceed Rs. 4,800, 
subject to the Provisos and Explanation given 


thereunder. 


7. Learned counsel for the revision peti- 
tioner submits that a debtor against whom a 
suit is instituted can claim the benefits under 
all these three enactments, namely, Act 
XXXI of 1976, Act XL of 1978 repealed.by 


T 
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In the instant case, it: is submitted that the 
documentary evidence adduced on behalf of 
the revision petitioner, namely, certified 
copies of adangals as well as chitta extracts, 
would clearly - show that the revision 
petitioner: (defendant). owns only one 
acre 30 cents of-land and as such, by 
no stretch of imagination, can it be argued 
that.the said extent would fetch more than 
Rs. 4,800 annually. It is apposite to 


mention here that the case of the 
respondent-plaintiff is that apart from 
the ‘land which the revision 


petitioner owns. she is also engaged in 
milk-vending business. According to the 
respondent, the said business of the peti- 
tioner yields an appreciable income which 
taken together with the income from the 
‘land, would exceed the sum of Rs. 4,800, the 
limit contemplated under section 3 of Act 
XIfI of 1980. Apart from all this, though 
the r.vision-petitioner has claimed that she 


has obtained a certificate from the Tahsildar . 


concerned that she is a small farmer, no such 
certificate has been produced by her by way 
of documentary evidence and as such, there 
was no adverse Comment made by the lower 
Court in its order under .revision. This 
aspect has also been thé subject-matter of 
vehement argument before me by learned 
counsel for the revision petitioner. Accord- 
ing to léarned counsel the, stand of the 
revision-petitioner is.that apart from pro- 
ducing Exhibits B-1 to B-3, a poor farmer like 
petitioner who is an illiterate woman, cannot 
exert herself any more,in order to prove her 
claim and- that thereafter, the burden was 
shifted in to the respondent to prove contra. 
Learned counsel would also submit that if 
this Court is inclined to remand the matter 
with respect to thi$ aspect of the case to find 
` .out whether.the petitioner is entitled to the 
benefits of-any one of the abovesaid enact- 
ments as claimed by her, it is also open to 
her to agitate further relating to che question 
of genuineness of otherwise of the 
promissory note. In oth:r words, the sub- 
mission is, the finding relating to passing of 
consideration under the suit promissory note 
must also be left open if this Court is to 
.remit the matter. 


8. This rcvision petition involves very inte- 


resting points, namely, whether it is open to . 


any person to- make a claim for the benefits 
under all the three enactments -and as such, 
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it is for the Court to consider the definitions 
enabling the petitioner to claim the benefits 
under the provisions of the above 
enactments. In this regard, learned- counsel 
also refers to the decision of a Bench: of this 
Court in Ramu ` Chettiar v. Special 
Tahsildar!, wherein it was held that sections 
5 and 6 ofthe Act specifically conferred upon 
the Tahsildar the power to give a certificate 


_of discharge as regards a pledge debt as well 


asa mortgage debt. No such power has 
been given to the Tahsildar in respect of 
money claims pending before the civil Court, 


butthe judgment-debtor has “to agitate the 


question as to whether he is entitled to the 
benefits under Act XIII of 1980, before the 
executing Court and cannot approach the 
Tahsildar to get a certificate of discharge of 


money claim which is pending before the 


civil Court. It was observed in the above 
case cited by learned counsel as follows 
(vide para 3 of the report) : 


“A conjoint reading of sections 4, 5 and 6 
of the - Act (XIII of 1980) seems to 
indicate that the view taken by the learned ` 
Judge flows from the language used in 
Section 4.as compared in section 5 and 6 
of the Act. When sections 5 and 6 
specifically confer. upon the Tahsildar a 
power to give a certificate of discharge as 
regards the pledge debt as well asa 
mortgage debt, no such power has been 
given to the Tahsildar in respect of money 
claims which are pending before a civil 
Court, Therefore, we are in entire 
agreement with the view taken by 
Ratnam, J. in the above case?. Therefore, 
the third respondent in this case who 
is a respondent int the execution petition 
has to agitate the question as to 
whether he is entitled to the benefits 
: of section .4, of Act XIII of: 1980 
before the executing Court, and he 
cannot approach the Tahsildar or the 
"appellate authority for getting. a certificate 
of discharge of money claims which are 
. pending before the civil Court’; 


This Court is of the view that in the interests 
of justice and in the interest of the apprecia- 
tion of the . provisions of the three special 


1, (1982) 2M. L. J.418:95. L. W. 378. 

2. Perumal v. China Kuppanna Gounder, 
(1981) 94 L. W. 317: (1981) 2 M. L. J.1: 
1981) T. L. N. J. 2361 A. I, R. 1981 Mad. 271, 
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enanctments, benefit under which are claimed 
by the revision petitioner the suit has to be 
remanded back to the lower Court for fresh 


disposal in the light of the observations made - 


above. The judgment and decree of the 
Court below are set aside and the suit is: 
remanded back for -fresh disposal, after: 
allowing both sides-to let in evidence, both 


oral and documentary, in order to appreciate - 


the various aspects of the contentions put 
forward on the basis of the provisions of the 
Acts, namely; Acts XXXI of 1976. XL of 
1979 and XIII of 1980. The revision petition 
is accordingly allowed. No. costs. The 
learned District Munsif, Namakkal, 
directed to take up-the suit on file-soon after 
the receipt of the records and dispose it of as 
early as possible, since it is of the year.1978. 
R. S,- : Petition allowed, 


Pos 
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CATURE AT MADRAS. 


PRBSBNT:—P. R. Gakulakrishnan and 
Nainarsundaram J. J., : 


The Idol of Sri Ranganathaswamy :Devas- 
thanam, Srirangam by its Executive Officer 
.. Appellant* 


- ac 
+ ^ 
T 
y = w - 
6 " — 


Mavadian and others, — . ... Respondents 


Tamil Na du Estates (Abol ition of Minor Inams 


and Conversion into Ryotwari) Act .(XXX of - 
1963), sections 3, 8 (25 (ii) and 44 — Grant- 


in favour of a Temple — Recital in Inam 
Fair Register — Grant  of..iruváram — 
Presumption under section 44 — Patta in 
favour of temple under .section 8 (2) (ii):can 
be issued, _ - _.. Guage, | 4 

Held: A reading of the Inam Fair, Register 
in this case and other relevant documents 
clearly establish that the concerned grant is 
in favour of the- temple. Section 44 of the 


Tamil Nadu Act XXX of 1963 makes it clear - 


that such a grant has to be presumed as 
iruvaram grant. As the grant is in favour 


- “ws 








#S. T.A.No.-315 of 1977 3rd August, 1982, 


R ANGANATHASWAMY DBVASTHANAM Y. 


_Of advérse possession. 


is- 


" - M. Srinivasan, for Appellant. 
IN THE HIGH COURT OF JUDI- 


— 


3*7 


WA VADIAN (Gokulakrishnan, J.) 43 


4 


of thé temple and is an iruvaram grant there 
is absolutely no difficulty in directing the 
issue of patta in favour of the temple under 
section 8 (2) (ii) of the Act. All the rights . 
including that of adverse possession will vest 
with the Government under section 3 of the 
Act, and the legislative intention: was not to ' 
recognise for the purpose of the Act any. 
claim to ryotwari patta on the basis’ merely 


[Paras. 4, 5 and 6.] 


Case referred to — - 
Karivaradaáraja., Perumal Temple v.K. S.J. 


~ 


Raju Chettiar, (1978) 91 L. W. 142. 


Appeal against the decree of the Minor Inams 


` Abolition Tribunal IV Additional Sub-Judge, 


Tiruchirapalli dated - 29th June, 1977 in, 
C. M. A. No. 48 of 1975:etc. .- -` 


B. Kurar, for Réspondents. . " 

The Order ef the Court was made by ^ 
Gokulakrishnan, J.—The appellant which 
is. the Idol of $Srij Ranganathaswaml 


Devasthanam, Srirangam, represented by its 
Executive Otficer, claims patta under section 


. S (2) (it) of Act XXX of 1963. The respon- 


dents numbering..six claim patta under 
section 8 (i) of the said Act. Respondents are 
represented by Mr. Kumar, the learned 
counsel. Thelands involved in this case are 
situated in Easamakorai Village, Lalgudi 
Taluk, Tiruchirapalli District They measure 
2 88 acres in survey- field S.. No. 74/1971 
and 1.16 acres in survey field S.No. 74/2. 
Even though the respondents claim patta 
under section 8 (1), during enquiry by the - 
Settlement Tahsildar, they contended that 
the land has been lawfully transferred in 
their favour and as such they are entitled to 
patta under section 8 (2) (ii). The Settlement 
Tahsildar, Tiruchirapalli granted patta to the 


-. respondents herein under section 8 (2) (i) (b). 


Aggrieved by the said order, the appellant - 
herein preferred C. M. A. No. 48 of 1975 
before the Minor Jnams Abolition Tribunal. . 
Tiruchirapalli, while the respondents - herein - 
independently preferted appeals in C. M. A. 
No. 117 to 121 and 131 of 1975, contending - 


Ad : 
* - 


that the patta ought to have been 
under section 8 (1) of the Act and not under 
section 8 (2) (i) (b).^ The Tribunal dismissed 
all the appeals confirming the grant of patta 
by the S2ttlement Tahsildar in favour of the 
respondent under section 8 (2) (i)(b). As 
against this order, of the Tribunal, the.appel- 
lant alone has preferred the above appeal. 


2. Mr. M. Srinivasan, the learned counsel 
for the appellant, after reading section 
8 of the Act. submitted thatthere is 


absolutely no proof of the lawful transfer. 


of the land in favour of the respondents 
herein by the temple and as such the respon- 
dents are not entitled to ‘patta. The learned 
counselfurther submits that the appellant 


should be granted patta uuder section 8 (2) (ii) 


of Act XXX of. 1963.. Mr. Kumar, the 
learned counsel appearing for the respon- 
dents finding the difficulty to sustain the 
the grant of patta under section 8 (2) (1) (b) 
submitted that patta must be granted to the 
respondents herein under section s (1) inas- 
much as the respondents have (sic) perfected 
their kudivaram right even before the appoin- 
ted day. 


3. We have been taken through the orders 
of the authorities below and also the evidence 
on record. The Inams Abolition Tribunal, 
for coming to the concluśion -that the lands 
have been lawfully transferred in favour of 
the respondents observed — 
“At first blush, it appears to have some 
force, but when probed_it is possible to 
conclude that at some distant past the 
temple itself might have parted with the 
kudivaram by way of sale". - 


We are unable to understand as to on what 
basis the Tribunal. has come to such a conclu- 
sion. Toentitlea person -to have patta 


under section 8 (2) (1) (b), it has to be proved. 


that the transfer was on behalf of the institu- 
tion and that the transferee is in possession 
ofthe lands in question. for a continuous 


period of 12 years immediately before the. 


Ist day of April, 1960. : There is absolutely 
no evidence on record to prove that the 
transfers in favour of the respondents - were 
by the institution or. by those who were 


„lawfully entitled-to transfer on behalf of the 


(e 


— 
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institution. In the absence of sueh a posi- 
tive proof the -Tribunal has committed a 
gross mistake in presuming that the transfer 
of kudiwaram was by the temple itself. 
Apart from the fact that both warams ought 
to have been transferred, the’ presumption 
made by the Tribunal cannot be supported 
by any evidence on record. "Hence, itis 
clear that the ingredients necessary to grant. 
patta under section 8 (2) (i) (b) have not been 
proved in this case and as such the grant-of 
patta under that provision of law is not 
sustainable. + zh 


4. A reading of the Inam Fair Register and 
the other relevant documents cleary establish 
fhat the grantis in favour of the temple. 
Section 44. makes it clear that such a grant 
has to be pesumed as iruvaram grant. Since 
both counsel appearing for the respective 
parties in this case have accepted that the 
gtant is in favour of the temple and sucha 
grant is of both the warams, they have not 
adverted to this aspect in detail even though 
DM is enoügh evidence to "establish this 
act; . Tx us i 


5. The argument of Mr: Kumar that even 
before the -appointed day, the respondents 
have perfected their title by adverse posses- 
sion and as such the patta ought to have 
been granted under section 8 (1) of the Act, 
has to be considered. Section 8 (1) starts by 
stating ‘subject to the provisions of sub- 
section (2) of section 8 -‘‘Notwithstanding 
anything contained in sub-section (1)". 
Apart from this provision in section 8 (2) 


-there is a specific direction in section 8 (2) 


to. thé following effect — ee 


“The following provisions shall apply in the 
case of lands in an Iruvaram. minor inam 

granted in support of maintenance of 

religious institution or for the performance 

of a charity or service connected therewith 

or of.any other religious charity". 


We have already held that it’ is an Iruvaram: 
Inam grant in favour of the temple. -If that|- 
beso;there is absolutely no difficulty in 
eschewing section 8 (1) and the matter has toj 
be considered only under section 8 (2) of the 
Act on the facts and circumstances of the} 


Bo in = X. os e a ~“ -. 


] 
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present case. In Karivaradaraja Perumal grant of patta in favour of the respondent 
Temple, Pollachi v. K. S.J. Raju Chettiar’, isset aside and we direct the grant of patta 
a Bench of,our High Court has held: . under section-8 (2) (ii) of. the Act in favour 
- ofthe appellant herein. There will be no 
“ftis clear that the temple is notina order as to costs. un 
position to produce its original grant. | 
Nor are the terms of the grantclearfrom R.S. — , ^. —— - Appeal allowed. 
the extract from the Inam fair register: All — ^ ^ eS me i 
the same, the temple.is entitled in such-a ] = 
Situation, to rely on the statutory presump- NM 
tion under section 44 of the Act. In view i i 
* of this position, and on the materials on TD : 
record, we must hold that the respondents IN. THE HIGH COURT OF JUDI- 
.have not succeeded in dislodging that- CATURE AT MADRAS. | : 
presumption. It follows from this that ^ ^ : : 
for the purpose of consideringthe, issue of PamgsENT:—K. B. N. Singh, CJ. and- 
grant of patta in respect tbe lands S.-A. Kader, J. . 07 UE 
in question, “the temple must be held  ' NUES NM 
to be the owner of both the warams. This The Employees State insurance Corpora- 
at once renders section 8 (2) applicable. tion, represented by its Regional Director 
' By same token, section8 (1) is ruled out (Tamil Nadu), Madras. ... - Appellant® 
from consideration. This is because- - DAN E E 
section 8 (1), in terms would have opera- .'. "E^ l i 
-tion only ‘subject to the provisions-of E. I. D. Parry (India) Ltd, Company 
sub-section (2). | i registered under the Companies Act, having 


6. Asregards the contention of Mr. Kumar its officé at Dare House, Madr M d f 
that the respondents have perfected. their p Se amen COMER Ns 
claim to kudiwaram - interest -by adverse NEUE Pa 
possession even before the appointed date. Employees’ State Insurance Ccfporation Act’ 
the very same Bench has held that all the (¥2XIV of 1948), sections 2(22), 39 (1) aad 
tights including that of adverse. possession (2)— Settlement between management and 
will vest with the Government under section workmen stating that the workmen would be 
3 of the Act, and that the Legislative inten- - entitled to earnings under incentive scheme 
tion was not to recognise for the purpose of for-ad-hoc allowance and that the said 
"the Act any claim to ryotwari patta on the amounts will. not be reckoned for Employees 
basis merely of adverse possession. in view ‘State Insurance etc—Binding nature of the 
ofthe interprétation -we have made on the agreement — Employees State Insurance 
sections and on the strength of the Bench Contribution whether could be claimed on 
decision.we have-referred to above, we do not fhese amoun ts—Definition of wages. — 
find any substance inthe contention raised .  - DU mS c^ 
by Mr. Kumar. on the question of adverse 
possession. Thus looking from any point-of 
view, the respondents are not entitled to the 
grant of patta. On the other hand, it is- 
clear from the admitted facts of this case 
that the grant is in favour of the temple and 
that itis an iruvaram grant. Ifthat be so, 
there is absolutely no difficulty in directing 
the issue of patta in favour of the appellant 
Ir. i x S 
R E S section 8 (2) (i) of Act ails ©: provident fund, bonus, gratuity, Employees 
aa PET T `.. State Insurance contribution etc. It was 
“7, For all the-reasons we have stated above, contended by the appellant that this condi- >- 
the-appeal is allowed, with the .resultthe > .' CLEMENT INE 


- 


- 


A setilement was entered into between the 
respondent and its workmen under. which an 
incentive scheme was introduced for payment 
of incentive earnings to the workmen depend- 
ing upon increased production. .. The scheme 
also provided * tor payment of adhoc 
allowance. ' In the settlement it was further 
agreed that the above said two categories of 
payment will not be reckoned for purpose of | 


EM 
— 





| (1978) 91L, Wi1d2.- — o nc LES '-*A, A.O. No, 438 of-1980 ~ 10th March, 1983, 


46 THE MADRAS LAW JGUQNAL REPORTES 


tion was an invalid conditicn placing reliance 
on the definition of the expression **wages" 
under section 2:(22) and section 59 (1) and 
the schedule to the- Employees’ State 
Insurance Act. 


Held, Under the very terms of the 
ment, which is binding between the parties, the 
parties agreed under clause (iii) that the 
ad hoc allowance and incentive earnings were 
not to be reckoned for purposes of provident 
fund, bonus,  gratuity, Employees State 
` Insurance, etc. The agreement being a bind- 
ing agreement between the employer and the 
employee, the appellant could not claim 
ad hoc allowance and incentive earnings for 
contribution under the Act. The settlement 
being a good settlement made. under section 
18 (c) of the Industrial Disputes Act, 1947 
and rule 25 (1) of the Madras Industrial 


Disputes Rules, 1958, is binding between. 


the parties. It does not become invalid for 
purposes of the Employees’ State Insurance 
Act on the provisions relied on by the 
Corporation. [Paras. > and 10.] 


Cases referred to:— 


M/s. Braithwate & Co. (India) Ltd. v. The 
Employees State Insurance Corporation, 
(1968) 2 S. C J. 858: (1968) 1 S, C. R. 771 : 
A. I. R. 1968 S. C. 413. - 


Appeal against the order of the City Civil 
Court, Madras (I Additional Judge) dated 
13th November, 1979, in E. I. O. P. No. 16 
of 1976. pM 


S, M. Ali Mohammed, for Appellant, "d 
S.Jayaraman, for Respondent. 


The judgment of the Court was.delivered by 


K. B N. Singh, CJ.—This appeal by the 
Employees State Insurance: Corporation has 
been filed against an adverse: order of thé 
Employees, State Insurance Court. _ 


2. The respondent, a joint stock company: 
filed an application under sections 75 and 77 
of-the Employees’ State Insurance Act 
` XXXIV of 1948 (hereinafter referred to as 
the Act), alleging that on lith April, 1972, 
a settlement was entered into’ between the 
respondent and its workmen "under which'an 


settle-. 
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Incentive Scheme wasintroduced for payment 
of incentive earnings to the workmen depend- 
ing upon the increased production. The 
scheme also provided for payment of ad hoc 
allowance. In the settlement it has been 
further agreed that the abovesaid two 
categories of payment will not be reckoned 
for ‘purposes óf provident fund, bonus, 
gratuity, Employees’ State Insurance con- 
tribution, etc. In had been further agreed 
that the other conditions governing the 
Incentive payment will be published 
Separately. Following the same, the said 
scheme-was published on 14th April, 1972, 
Clause (g) of the said scheme’ was to the 
effect that the Management reserves its right 
to amend or suspend or withdraw the scheme 
altogether dt its discretion, On those 
averments the respondent claimed that the 
incentive earnings and the ad hoc allowance 
are notliable to be taken into account for 
the Employees’ State Insurance coverage or 
deduction of Employees’ State Insurance 
subscription. In spite of that, the appellant 
demanded payment of the subscription with 
reference to these amounts also. The res-. 
pondent who objected to this claim, filed the 
Said application fora declaration that the 
incentive earnings;and ad hoc wages are not 
to be taken into account as wages for the 
purpose of payment of contribution and also 
for a declaration that the employees in the 
Head. Office and Branch offices are not 
employees as defined in section 2 (9) of the 


Act, and for consequential reliefs restraining .. 


the appellant from enforcing the demands. 


3. Theclaim of the respondent was refuted 
by the appellant. The First Additional 
Judge, City Civil Court. Madras, who had 
the necessary jurisdiction to entertain the 
dispute, came to the conclusion that the 
employees in the Head office and the Branch 
offices are employees as defined in section 2 
(9) of the Act. There being no appeal 
against that order by the respondent, that 
order has become final. 


4. The learned Additional Judge further 
came to the conclusion that the incentive 
earnings as well as the ad hoc allowance are 


not part of ‘wages’ as defined in section 2 - 


(22) of the Act and hence the said sums can- 
not be taken into consideration for calculat- 
ing the contribution claimed. It-is against 


b 
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this part of the order that the appellant; the 
Employees, State Insurance Corporation. has 
filed the present appeal. + 


H 
+ 


5.- The question that arises for considera- 
tion, therefore, is whether the adhoc 
allowance and incentive earnings are part of 
‘wages’ for purposes of contribution under 
the Act or not. l = a 


6. There is no dispute before us that the 
settlement, dated lith April, 1972 (Exhibit 
P-1) is binding between the parties and has 


not been terminated. The terms of: the- 
settlement, relevant. for our consideration, 


are as follows : -- 
“I (i) The. Union, with a view to give its 
. co-operation -in ; maintaining maximum 
production and productivity hereby agree 
- to the introduction and operation _ in good 
faith of the productivity oriented scheme 
attached to this settlement marked 


Annexure ‘A’ which will be in effect from . 


Ist March, 1971. 


(ii) In view of the foregoing, the company 
will extend to such employee on the 
` factory's probationary and confirmed rolls, 
aflat adhoc allowance of Rs. 15 per 
month with effect from 1st March, 1971, 


(iii) The flat ad hoc allowance and incen- 
tive earnings under (i) and (ii) above shall 
not be reckoned for purposes of provident 
fund, bonus, gratuity, Employees, State 
Insurance etc." _ l 


7. Clause 6 of the settlement, which is also 
relevant, reads as follows— 


“The production and efficiency norms 
under rhe Productivity Scheme are fixed 
for-the current productive , methods, 
equipment and process conditions and 
work allocation and should there be any 
changes in the above, the scheme will be 
subjectto review or modification in the 


changed circumstances," ; 


5 


In pursuance ‘of clause .6, as - already 
mentioned, the Management notified a 
scheme on 14th of April, 1972, and inserted 
under - paragraph IV of the ‘Productivity 
Scheme clause (9) which reads as follows— 


- 
Pad 


-clause 6 for holding 


a 


-` “The Management reserves the right to 
, amend or suspend or withdraw the scheme 
., altogether at its discretion". .. 


Relying on this very clause the learned first 
Additional Judge of the City Civil Cour 
came to the following conclusion— : 


-"Itis in view of such a condition that the 
Supreme Court as well. asthe Andhra 
Pradesh and Karnataka High Courts had 
held in the decisions cited supra that the 

'. production bonus or incentive earnings or 
inam, by whatever name it may be called, 
were not part of wages as defined in the 
Act’’. A E: 


:8. The learned counsel on behalf of the. 
appellant has contended that the learned 
Additional Judge was wrong in relying on 
that clause 6 of the 
terms of settlement authorised the Manage- 
mentto insert clause 9 in the productiviy 
'Scheme notified on 14th April, 1972, namely 
‘to withdraw the scheme altogether at its 
discretion’, cannot be sustained. There is 
substance jn this contention of the learned 
counselfor the appellant. Clause 6 ofthe 
settlement gave option to the Management 
to review or modify the scheme in circum- 
Stances mentioned in clause 6, that is to say, 
if there was any change in the current produ- . 
ction methods, equipment and process condi- 
tions and work allocation, then a power was 
givento the Management to review Or, 
modify the Scheme settled between the 
parties. Itis not the case of the Manage; 
ment that there had been any change, as 
contemplated in clause 6 of the paragraph 
III of the Productivity Scheme, and acting 
under this clause the Management could not 
insert in the Scheme published on 14th April, 
1972, a clause ‘reserving a right to the. 
Management to amend or suspend or with- 
draw the Scheme altogether at its discretion 
and that could not have been the basis-for 
holding that the respondent-employer was 
not liable to pay contribution on the ad hoc 
allowance and incentive. earnings as they 
Were not part of wages. But, under the very 
terms of the settlement, which is binding 
between the parties, the parties agreed under 
clause I (iii) that ‘the ad '^ -hoe 
allowance and - incentive . earnings -shal 
not be reckoned for purposes 
of provident fund, bonus, gratuity, Employee’s 
State Insurance etc. That agreement being 


e 
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a binding agreement between the employer 
and the employee,- the appellant could not 
claim adhoc allowance and incentive 
earnings for contribution under the Act. 


9. The-learned counsel for the appellant 


submitted that this condition was an invalid ` 


condition and placed reliance on the defini- 
tion of the expression ‘wages’ under section 2 
(22) and section 39 (1) and the Schedule to 
the Act. 9 Xem 


-10. ` Section 2 (22) of the Act defines ‘wages’ - | | TICK 
i 2 = “Secondly, it was perfectly legitimate for the 


to mean— . 


“All remuneration paid or payable in cash 
to an employee, if the terms of -the 
contract of employment, 
. implied, were fulfilled.........". 


Section 39 (1) speaks about contribution 
payable by the employer. 
lays down that contribution shall be paid at 
the rates specified to the First Schedule and 
the First Schedule gives the rates. The 
definition of the expression ‘wages’ includes 
all remuneration paid or ` implied. The 
express terms of the settlement did not make 


the ad hoc allowance and incentive earnings . 


as part of the wages and, expressly excluded 
them for the purposes-of contribution under 
the Act. The settlement being a good settle- 
ment made - under section 18 (1) of the 
industrial Disputes Act, 1947 and rule 25 (1) 
of the Madras Industrial Disputes Rules, 
1958, is binding between the parties. It does 
not become invalid for purposes of the 
Employees State Insurance Act, on the provi- 
sions relied on by the learned counsel for the 
appellant, i 


11. The argument of the learned counsel 
for the appellant is that the legislation being 
a benevolent piece of legislation intended for 
«the benefit of the worker, should receive a 
liberal interpretation, That does not mean 
that something could. be read in the legisla- 
tion which is not at all there. Firstly, the 
ad hoc allowance and incentive earnings are 
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;. come toa settlement, that 
express Or. 


Section 39 (2). 


~ 


not part of the wages, as held by the Supreme - 


Court in the case of Messrs. Braithwate and 
-Go., (India) Ltd. v. The Employees State 
Insurance Corporation}, wherein it has, been 
sheld: , — > E s : 


ee 
= 


= 
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2 S.C. J. 858:(1968) 1 S. C, R, 771: 
8 5. C, 413. i wet m 
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“Tt was also made clear to the workmen in 
the scheme that this payment of reward 
was in no-way connected with or -part of 
wages. It was on these conditions that 
the employees were receiving the inam. 

- Thus, though there was a payment to the 
employees and since the payment depended ` 
on their achieving certain targets, it has to 
be held to be remuneration, this payment 
of inam cannot be held to have  be- 
comea term of the contract of employ- 
iment.” ; i i 


employee, whilé settling their disputes, to | 
- such payment 
shall not be reckoned for purposes’ of provi- 
deni fund, bonus, gratuity, Employees State 
Insurance contributions, etc., and to. clarify 
the matter when the provisions of the 
Industrial Disputes Act do not forbid such 
a settlement or makes such a provision ina 
settlement invalid. l l 


12. Weare, therefore; unable to aceept the 
contention raised by the learned counsel on 
behalf of the appellant that the incentive 
earnings and-ad hoc allowance received 
by the employees must be taken into 
account as part of the wages for the purpose 
of the Employee’s State - Insurance Act, 
even if the employees and the employer 
specifically agreed in a settlement duly 
arrived at under section 18 of the Industrial 
Disputes Act, not to treat ad hoc allowance 
and incentiveearnings as part of wages for 
purposes of Employee's State Insurance Act. 


Jtalso- cannot be. held to be a separable ~ 


condition of settlement as these payments 


were specifically made subject those 
conditions. . o7 Z5 i 
13. In the result, there is. no merit in this 


appeal and it is, dismissed. : But in the 
circumstances of the case wé'make no order 
as to costs. o e 


A 


14. After the judgment has been delivered, 
an oral request is made by the learned 


" counsel on behalf of the appellant for grant 


of a certificate for leave to appeal to the 
Supreme Court. As we have relied on the 
decision of the Supreme Court for decision 
of this case we are not satisfied that there is 
any substantial question -of law of general 
importance involved in this case, which in 
TOT = VS 


issu 


our opinion, needs tobe decided by tke 
Supreme Court. 
for a certificate for leave to- appeal to tke 
Supreme Court is rejected: ` 


L Li lA 
R.S.. ion p Y. 
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IN THE, HIGH. court. OF; JUDI- 
CATURE: AT. MADRAS. 


PnesBHI—S. Mohan, À, . . — 5 3 
George Varghese .. Petitioner? 
LANE 


L 
pu T -> gts - 
Hag 3 1 at 4x I.I ' 23 «e. 
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acr Food Corporation of India, représented 
by,its . Zonal ‘Manager, Zonal Officer, 
Madras-6 and another ... Respondents. 


(A) Natural justice—Disciplinary proceedings 
— Conviction of Government Servant by 
Criminal. . Cour t—Appeal by accused—Or er 
set asidé— Government servant restored to kis 
old . post — Fresh charge memo issued by 
Department on` the . same  ground$— No 
jurisdiction fo- proceed by.  departmentàlly— 
Charge quashed: Nr » 


BY Cönstitution: Of India (1930), Article 
a. : : 


The admitted- fact v was here that oiisinally. the 
writ ‘petitioner ‘was ‘convicted for- certain 
offences in‘ the criminal Court.’ ‘Based ‘on 
that-convictiori, he-was called upon to slow 
cause as-to why he should: not be- dismissed 
from service. After- receiving the - reply-to 
the.show-cause - notice; the Food Corpora* 
tion of India dismissed him from service. 
Ultimately the criminal conviction was"set 
aside by the:High Court. - As a result he was 
restored to his old position -with all back 
wages: -Thefeafter a -memorandum of 
charges was-issued on 19th April, 1981, which 
is aouaht to be quashed i in the writ petition 


Held: "dti is not open to the Department to 
resurréct the same old. . charges on which the 
BW, P-No. 7108-of 1981. - 18sh-January, 1983. 


M. L. J.—7 


GHORGH VARGHESE.V,.THE.FOOD CORPORATION OF INDIA (Mohañ, J.) 


Accordingly, the _request ` 


Appeal dismissed. 


he was acquitted by this Court, it 


4b. 
petitioner faced;a; criminal;:trial .andiwas, 
acquitted to:: proceed . departmentally. . It-is. 


not denied that.the charges in the-;trial Court; 
and the memorandum of. charges served later: 
on the petitioner were idéntical.-:,1f -this be 
so, there is no jurisdiction for the respondents: 
to proceed departmentally. i Pieds *] 
Case referred to: en e UE s 


wei Ris 


- 


." Corporation of. -Nagpur: n Civil. Lines V. 


xo E 


Ramachandran, (1981) 28. C C. 714.: P 


K. Doraiswami, P. Sadasivam and: T. Ganesan, 
for Petitioner. r H 


VP S 2 
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S. Rajaraman and K; Raviraja Pandan, for 
Respondents. , [NP 
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The Court made the following’ - EU ii 
Oz. — The writ petition, seeks to. t quash. 
the memorandum of. charges proposing to 
hold an enquiry into. certain delinquencies 
stated to have been committed by.-the - writ 
petitioner under Regulation 58 of section 5 of 
the Food Corporation ; of India (Staff) Regu-' 
lations, 1971 ‘It is not necessary to detail 
out the charges, because the point. that. 
requires to be considered in the writ petition 
boils down, to this. E uem. uh 
2. The admitted facts i i “the casé are that l 
originally the writ petitioner was convicted 
for certain ‘Offences in the criminal Court. 
Based on that conviction, he was called 
upon to show cause as to why he should not 
be dismissed from service. After receiving - 
the reply to the show cause notice, the Food 
Corporation of India dismissed him from , 
service. Ultimately, the criminal conviction 
was Set aside by this Court. Asa result, he 
was restored to the old position with all ‘the 
back wages. It is thereafter the present 
memorandum of charges had come to be 
issued on 19th April, 1981, which is sought 
to be quashed in this writ petition by a 
cerfiorarified mandamus. It is urged on 
behalf of the petitioner that inasmuch as 
is not 
open to the Department to resurrect the 
same old charges and proceed against him 
departmentally. This is the only contention 
urged on behalf of the writ petitioner. 


- œ -— — —- o eee 


\* 
L Ag 


50- [oor er En 


3 op: ineeting this submission, the learned 
counsel appearing ‘for the Food Corporation 
of India draws my attention to the ruling in 
Corporation of Nagpur City, Civil Lines v. 
X Ramachandran’. ` It is contended that. there 
is:nó bar.to proceed -against the petitioner 


afresh departmentally notwithstanding the- 


acquittal of the petitioner. I am unable to 
agree. The Supreme Court case cited was a 
case.wherein the criminal charge was pend- 
ing at that time and no chárges wereframed. 

Under those circumstances, the question 
arose as to: what would be the consequence 
of acquittal in a criminal case. lt was 
Observed that if ever the charge fails, there 
is sufficient evidence -and good ground’ to 
proceed with the enquiry, it could certainly 
doso. This statement cannot mean that in a 
case as the one on hand, it will be open to 
the Department to resurrect the same old 
charges on which petitioner faced a criminal 
trial and was acquitted, to proceed depart- 
mentally. It is not denied before’ me that 
the chargesin  the^ criminal Court and 
memorandum of charges now served on the 
pétitioner are identical: If this be so, I see 
absolutely no jurisdiction on the part of the 
respondents to proceed departmentally. 


4. The writ petition will stand allowed. 
There will be no order.as to costs. 


* 0] 


(2 ——— Petition allowed. 
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Sarojini Ammal : .. Petitioner®: 


y. 


Sohanlal Jain .. Respondent. 


Pondicherry Buildings (Lease and Rent 
Control) Act (V of 1969), section 10 (3) (a). 
(iii)—Small portion of building used for: non-! 
residential and major portion for residential 
purposes—Requirement of the building for. 
UN of husband's business: Tests: of. boiia’ 


Pw x EL Ww PE Cz 
The landlady, petitioner herein filed a petition 
for eviction of. the tenant under section 10 
(3) (c) (iii). of Pondicherry: Buildings (Lease 
and Rent' Control) Act, 1969 ~ for: ‘her 
husband's occupation for “nonresidential 
purposes since the business of the husband 
which, was carried on in- the front 
portion of the residential building, belonging 
to the landlady, had expanded; ‘The: tenant 
resisted the application’ “stating | that’ the 
landlady’ s husband was carrying on business 
in her own building and that therefore the 
requirement was not bond fide. ‘The Rent 
Controller allowed the application but: on 
appeal by the tenant, the appellate authority. 
reversed the decision. On revision to'the 
High Court by the landlady. 


Hel d: It is not disputed that. pu a: “small 
portion in the front is used for the business 
of the husband of. the Jandlady and the major 
portion of the building is used for residentia] 
purposes. Therefore applying the test.laid 
down in the judicial decisions and even under 
the principles of common sense, , it has to-be 
decided that ,the building in which;:the 
landlady is.residing with her family members 
has to be determined: only as a residential 
building and not, as a non-residential building, 
taking into account. the dominant purpose 
for which the building is put ; to. : Once snch 
a conclusion is arrived at, then section 13 (4) 
(a) (iii) of the "Act is attracted. Once sec? 
tion 10 (3) (a) (iii) is attracted "on" "thé 


*C. R, P. No. 1606 of 1982, 


a 


aie 1983. 


í 4 7 y 
4 
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` requirement of the landlady for the purpose 
of her husband, the landlady is entitled to an 
order of eviction. Admittedly the landlady's 
husband was not carrying on his business in 
any rented non-residential building or in any 
other,non;residential building of his own or 
that of his wife. The landlady is entitled to 
require the demised building for the purpose 
of her husband's business. Para. 4 
uel PICS ae H : i 
Cases referred to:— . 
i 


V. Balakrishna Menon v. M. A. K. Govindan, 
(1979) 92s-L. W. 56; Dakshinamoorthy v. 
Thulja Bat, (1952) 2 M. L. J.390 (F. B.) ; 
Rangaswami | v.  Postmem's Co-operative 
Credit Society, (1978) 2 M. L. J 167:91 
L. W. 403 : f. L. R. (1978) 3 Mad. 187. 


23 E E j . 
Petition under' section 25 of Pondicherry 
Buildings (Lease and Rent Control) Act V of 
1969, praying the High Court to revise the 
order of the Court of the Appellate 
Authority, Pondicherry, dated Sth 
February, 1982 and made in C. M. A. No. 46 
of 1981 (H. R.G. O. P. No. 122 of 1980, Ren 
Controller, Pondicherry). : 


R.Gandhi,:. K. B. K. Vasuki ~ and - -Radha 
Krishnan, for Petitioner. 

G. Masilamani, for Respondent. 

The Court delivered’ the following 
JuoGMBNT:—The landlady is the revision 
petitioner. The landlady filed H. R. C. O. P. 
No. 122 of 1980 under section 10 (3) 
(a) (iii) ofthe Pondicherry Buildings (Lease 
and, Rent-Control) Act, 1969 for her 
husband's occupation. for non-residential 
purposes, since the business -of the husband 
which is carried on in the front portion of 
the residential building, which belongs to 
the‘ landlady, has expanded. The tenant 
resisted the application stating that the land- 
lady's husband is carrying on business in her 
own’ building and -that, therefore, the 
requirement is not bona fide. 


P^, PT 

2. The Rent Controller allowed the appli- 
cation. On appeal preferred by the tenant, 
appellate authority reversed the decision of 
the Rent Controller and dismissed the evic- 
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tion petition. 


‘Hence this .revision by-the:: 
landiady. Hue oam 


um f * I ? 


r Pu x 
! . si 3 


7 1 ^4 ` ! 
3. The learned counsel for the revision peti- 
tioner contends that the approach of the,, 
appellate authority that . the landlady’s, 
husband is carrying on his business in, her - 
building, is not correct, since the business. 
carried on. by her husband is in the residen-, 
tial building of the landlady and, that there-; 
fore, the conclusion of the appellate. autho-. 
rity that the husband of the landlady is 
already in occupation of , non-residential 
building is not correct, since the dominant 
purpose for which the existing building of 
the landlady is put to is residential, though in | 
a portion of it the business is carried on by”: 
the husband of the -landlady Section 103 (3) , 
(a) (iii) of the said Act reads as follows:— 


E 3 “+ 
" ad - " -— au, 


Š - i. -^ = zs 

*[n case it is any other non-residential 
building, if the landlord or any member; 
of the family is not occupying for purposes . 
of a business, which he or any member of, 
his family is carrying. on a non-residential 
building of his own in the .commune : 
~concerned”’. i. 3a 5 T 
It is with reference to the words .*'a non- 
residential building of his ows in the 
Commune concerned *'in section 10 3(a)(iii) of 
the Act, the learned counsel] for the landlady 
interprets that the building in which the; 
husband of the landlady is carrying on 
business is only a residential building. and 
not a non-residential building, attracting 
section 13 (3) (a) (iii) of the Act and herice 
the landlady is entitled ‘to require the demised 
building, which is a non-residential building. 
In support of the said contention, the learned 
counsel for the landlady has cited V. Bala- 
krishna Menon v. M.A. K. Govindan}, and 
Dakshinamoor thy v. Thulja Bai*, and Ranga- 
swami v. Postmen’s Co-operative: Credit 
Society’, In all the above judicial decisions, 





«d 


1. (1979)92 L.W 56, -= sÊ oa .7 071] 

2. (1952)2M.L J. 390 (F. B.) ' 

3. (170 2M, L.J 167: 1L, W. 403 : J. L. R, 
(1972)3 Mad — 87, 
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itoa was held . that, since.: ‘non-residential 
or residential building has not been defined in 
the Act, the question whether a building is a 
non-residential or a residential ‘one has to be 
determined on 


"this case, since in the building; in which the 


landlady and ‘her husband are admittedly: 


residing; her -husband is ‘carrying on his 
business in a portion’ and it has to be deter- 
mined whether it-is a residential building o r'a- 
non-residential building for deciding whether 
the building comes within the ambit of sec- 

tion 10 (3) (a) (iii) of the: Act or hot. e Mag 


4 


NT 


i It, is. Aot ‘disputed ` "that; only ~ a mail 
portion . in the front is used fór- the business; 


of the husband of the landlády and thé major 
portion of the building is used for residential 
purpose. Therefore, applying the test enuncia- 


ted in the above judicial decisions and even. 


under the principles of common sense, it has 
|to-be. decided that the building-in which the 
landlady is residing with her-family members 
has to.be determined ‘only. asa_ residential 
building and not a non-residential: building, 
taking into account the dominant purpose for 
which the building is put to. Once sucha 
conclusion is arrived at, then section 10 (3) 


(a) (iii) of the Act is attracted. Once section - 


10 (3) (a) (iii) is attracted; ‘on the require- 
ment of the landlady for the- -purpose of her 
husband, the landlady is entitled to an order 
of ~ eviction. Admittedly, : the landlady’s 
husband is not carrying on his business in any 
rented . non-residential’ building -or in any 
other non-residential building of his own or 
that of his wife. The. eventual conclusion 
will be that the landlady is entitled to require 
the demised building for the. purpose of her 
husband's business - EM 


7 


5, The learned appeiate mikoni has come: 


to the conclusion that the. landlady is not 
entitled to require the demised building only 
because of his conclusion that her husband is 
occupying a non-residential building of the 


landlady. Once it is found that the husband ` 
is not occupying a non-residential building, . 


the conclusi no the appellate authority has 
to be reversed In the above view of the 
matter, the conclusion of the learned Rent 


“WHE :MADBAS LAW: 


-the basis of the dominant 
purposes for which the building is put to. The 
: above decisions are applicable to’ ‘the’ facts of 


JOUBNAL-BBPORTS : (1984: 


Controlleris found’ tonbe quite:.correct and: i 
hence the finding of the appellate. authority, 
stands reversed, .since ‘the . same , cannot be, 
sustained in law. ] E dos qs 

` " DR EET dE ZUM 
6: In-the result, therefore, tlie 'civil revision: 
petition is allowed, ‘the order of the appellate 
authority is reversed and: the order of-the 
learnéd Rent Controller stands restored: The’ 
parties are directed to bear their. own costs. 
The tenant is granted four months’. time from: ‘ 
this date to TACAN the a building. 


- R. S. ` Petition allowed. 
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IN THE, HIGH COURT OF JUDI: 
CATURE AT MADRAS. EOS 
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Ravi Ram T. poa zenes 
Y D AS b CEU Too ut 5o "d E 
y. +f : - r- PES y i Ceo 3 
Somasundaram ~- ©- ~ 4, Respondent. 


Tamil Nadu Buildings (Lease aud Rent 
Control) Act XVIII of: 1960,: as- amended by 
Act (XXIII of 1973), section 11 and 23— 
Scope and. applicability—Appeal against 
or der A arrears of rent, whether 
maintainable. ae tga? ote 

i» an Appeton filed under seston: 11, ‘of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960, by the landlord, the Rent 
Controller found that. ‘there were -huge 
arrears of rent payable by. the: tenant 
amounting to Rs. 15,400 and directed the 
tenant to deposit. the said arrears to the 
credit of the proceedings. : As against the 
order YO the arrears , of rent under 


EESTI 
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CO. R. P, No, 4601 of 1983, Mi cu TE. z 
zi M 2nd. December: 1983 
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~ 


^ 
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the amount ands dismissed: the appeal as, not 
maintainable: Eos (00d . RE FE S 

U ' sasin ciis. 
On. fevision by the Jena, wa euis a 
1. ni?! 
Held..- Under UON. t 8y of. “the Act, the 
Rent Controller or the Appellate :Authority, 
as the case may be, shall on application and 
after enquiry, determine summarily the rent 
to:be so. paid .or. deposited. Section 23 (1) 
(b) of the. Act:eleatly: states that any person 
aggrieved. By..an-jorder passed by a Rent 
Controller;.:can, prefer an appeal.: The 
Authorities constituted under the Act are not 
machinery for recoyering the arrears - of rent. 
If that be .so, the question of paying the 
determined.rent under section 11.(3) of the 


Act as. a condition precedent .for filing an- 
run: counter to the. 


appeal will, in effect, 
Observation made by ‘the Bench in Radha’s 
case, da 91 L." W. 443 : A. I. Ri- 1978 
Mad. 399. [Paras. 4 and 5.] 


E m E Ó oa. 


Section 11 (1) read along with section 23 of 
the Act, which gives the right for a tenant or 
to a person aggrieved by:an order passed by 
the Rent Controller to prefer an appeal, 
clearly , visualises „an appeal to be filed 
questioning the determination. of such rent 
summarily under section 11 (3). of the Act. 
The decision reported in Iqbal and Company 
V. Abdul Rahim, (1982) 1 M. L. J. 221, does 
not .visualise depositing - of rents. decided 
before- preferring -an appeal against. the 
determination of rent under. section 11 (3) of 
the Act. That judgment clearly spells out 
thatthe rent admitted by. the tenant as 
arrears has to be paid before any: appeal has 
to be heard.: Hence dn appeal against an 
order rendered by the Rent Controller under 
section 11 (3) of the.Act can be heard even 
without the tenant depositing the arrears of 
pu determined. by the Rent Controller. 

fe, E [Para. 6.] 


td. 


Except stating the finding’ given by the Rent 
Controller, the Appellate Authority, has not 
discussed, as to whether the tenant has to 
pay' ‘the huge amount of Rs. 15 40) by way of 
arrears of rent. ‘The Appellate Authority 
has to apply its mind with reference to the 
question as to whether the,tenant has to, pay 
such a largé amount. > by’ way ‘of atrears. of 
rent. The order of the Appellate authority 
is.set aside and the: ‘matter is remanded: for 


RAVI RAM V,.SOMASUSDARAM (Gakulakrishnan, J.) - 
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frésh..disposal., according to -law: of. the: 


question as to whether the finding of the Rents 
Controller under pected. 11 (3) of.the Actis? 
correct, or not.. ara 7 aid. 8. F 


C 4 = 

> E ta Py 

“ly igo E "Lalo ATUS n ai 
t r 7 4 te 


Cases Teferred to .— S md 
Radha-v. C. R. Govindarigali 


a 24 
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L. W..443: A. I. R. 1978 Mad. 399°; Ti qbal 
and’ Company | v. Abdul’ ‘Rahim, (9697: 
M. L. J. 221. h 


Pétition under section 25 of the Tamil Nadu 
Buildings (Lease and :Rent Control); Act. 
XVIILof 1960 as amended: by Act XXIII of! 
1973 praying the. High Court to. revise: the 
order of the Court ofthe Rent Controller.(VP 
Judge, Court of Small Causes :(Appellate’ 
Authority dated 30th March, 1983, and made 
in R: C. A No. 1911 of 1982 (R. C. O. P. 2520 
of 1982 on the file of, the Court the (Rent 
Controller) XIV. Judge, Small Causes, 
Madras dated 21st September, 1982. . 


Selvaraj, for Petitioner. — 7^ 7 Mh 


The Court delivered. the following . EOS 
Jipu iNi: —The tenant is the petitioner dà 
this` Civil Revision Petition. In an applica- 
tion filed under section 11 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 (hereinafter referred to as the. Act). by 
the landlord, the Rent Controller has ‘found 
that there are huge arrears of rent amounting 
to Rs. 15,400 and, directed the tenant:to 
deposit the said amount to the credit of the 
proceedings. .As against the determination 
of arrears of rent under section 11. (3) of the 
Act in M P. No. 560 of 1982 in. R. C. O..P. 
No. 2520 of 1982 the tenant preferred 
R C. A. No. 350 of 19.2. The appellate 
authority: took up for determination the 
question as to whether the tenant can file, an 
appeal without complying with the order 
of the Rent Controller, and after holding that 
the tenant cannot prefer an appeal without 
depositing this amount dismissed thé appeal 
as not maintainable. Itis as against tl this 
order, the (present revision has been’ filed. . 


2. , Mr. Selvaraj, learned Counsel appearing 
forthe revision petitioner/tenant contends : 


. that for an appeal under section ..11 (3) of 
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the Act, there is no  needto  deposit'the 
arrears of rent determined : by the Rent 
Controller. This proposition: is, no doubt 
accepted by Mr. Thulasiraman . learned 
counsel appearing for the respondent / land- 
lord. Butthe learned counsel submits that 
the appellate authority has, asa matter of 
fact, found that such an arrear is due from 
the tenant. Before adverting io the -factual 
finding of the áppellate authority, it is neces- 
sary to decide as to whether an appeal can, 
be preferred without depositing the arrears 
that were found due by the Rent Controller.. 


3. “It is clear that the appeal filed before: 
the appellate authority is only 4s ‘against the. 
order passed under section 11 (3), of the Act. 
wherein.the Rent. Controller. has decided as, 
to the.arrears: payable by the tenant.’ Section 
il of the Act reads as follows:-—. ^. 5.5. 
11]. : "paymeiit or deposit of rent during the 
- pendency of proceedings for eviction:— 
(1) No tenant against whom an application 
for eviction has been made by a landlord 
under section 10 shall beentitled to contest 
the application before the Controller 
under that section or to prefer any- appeal 
under section 23 against any order made 
by the. Controller on the:application, unless 
‘he has paid.or pays to the landlord, or. 
.deposits with the Controller or the appel- 
late’ authority, as - the case may.be, all 
' carrears of rent due in respect of the build- 
‘ ing up to the date of payment or. deposit, 
and continues to pay or to deposit any 
- fent which may subsequently become due’ 
¿in respect of the building until the termi- 
. nation of the proceedings before the .Con-: 
~ troller or the appellate Authority, as we 
“case may be. - a T ee P 
QQ)" The deposit of rent under sub- section 
-«shall be made within the time and in the 
| manner prescribed. T UP 
esc 


ig) Where there is any dispute as tò the 
amount of rent to be paid or deposited 
' under sub-section (1) the Controller or the 
‘appellate authority, as the case may be, 
shall; on application made to him either 
by the tenant or by the landlord, and after 
-making such inquiry as he deers necessary 
' determine’ summarily the _ rent to be so 
paid or deposited, e ides 


tus Pec 
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*(4) -If any tenant fails to pay or to deposit: 
the rent as aforesaid the Contróller or the: 
appellate authority, as the case may be, 
shall, unless the tenant’ shows sufficient: 
cause to the contrary, stop all further 
‘proceedings and make an -order. directing 
the tenant to put the nanalord in. possession. 
-of the building. i^  . DM Get 
r Ed sate ae aes 
(5): "The: amount ‘deposited -ünder sub-! 
ugection (1) may subject:to such conditions} 
»as may be prescribed, be withdrawn by: 
-the landlord on application made by.-him. 
tin that -behalf ~to the : Controller . or.the 
-appellate authority; . ag the case may. be.?* 
E PES Eod p 
4" From: the above extract of. section li, it 
is clear thatiunder section 11 (3) -of the Act, 
thé? Rent'"'Controller or: the - appellate 
authority, ias the case may. be, .shall..on 
application. and after ‘enquiry, "determine 
summarily~. the. rent to be so ‘paid for 
deposited. Section 11 (3) of the Act has to 
be read‘along with section .33 of the Act,’ 
which provides the: machinery for.an appeal. 
Section 23 of.the eet reads.as Nes i . 


se. 


~ 


| “Appeal :—(1) (a) The Government na 
. by generalot special 'order notified in the 
- Tamil Nadu Government Gazette, confer 
‘On. ‘Such ` officers and ` “authorities as they 
-think fit, the powers of appellate 
authorities for the . purpose -of ‘the Act, in: 
-such areas and in such classes of cases as. 
; may be specified in the order. mM 


. (b) . Any: person agetioved by an. iorder 
<‘passed by -the . Controller may, within: 
fifteen days from the .date of such order, 
 prefor an appeal in writing to ths 
T appellate authority having jurisdiction. . 2 


In computing. the. fifteen days aforesaid, 
' the time taken to obtain a certified copy of 
the order appealed against shall be 
excluded, ; 


QY On süch ama idan preferred; t the 
appellate ‘authority - may order stay of? 
` further proceedings in the matter pending. 
- decision onthe appeal. — - E M 
-(3) The appellate authority shall call for 
-records-to the case from the Controller 
cand" after giving the parties an opportunity 
‘of being heard and. if necessary, after 


E - 


I] : 


making such further inquiry as he thinks 

fit either personally or through the 
;, Controller shall decide the appeal. 
5. Section 23 (1) (6) of the Act clearly 
states that any person aggrieved by an order 
pássed by a Rent Controller, can prefer an 
appeal. In Radha v. C. R. .Govindarajuiu!, 
a Division Bench of this Court, while dealing 
with the powers under revision to pass orders 
under séction 11 of the Act, has observed as 
follows : | Dog. 


“If the argument advanced on behalf of 
the petitioner is to be accepted, all tha: a 
landlord to whom his tenant has not paid 
the rent has to do is just to file a petition 
under section -10 of the Act, whether.he 
hasa good ground or not for obtaining 
an order of eviction, against the tenant 
. under the provisions of the Act, and 
, thereafter to file a petition under section 
. 11 (4) calling upon the tenant to pay the 
-arrears of rent and if he does not pay, to 
obtain an order of eviction against him. 
even though the ground on which he filed 
the application for eviction of the tenant 
may be totally untenable. Certainly the 
Legislature could not have contemplated 
such a situation in enacting section 11 (4) 
as a summary remedy ,for recovery of 
"arrears of rent from a' tenant by the land- 
: lord in all cases, as a substitute for a suit 
- bya landlord for the recovery of arrears 
' . of rent from his tenant." j 


From this it is clear that the authoritiss 
constituted under the Act are not machinery 
for recovering the arrears of rent. If that 
be so; the question of paying the determined 
rent under section 11 (3) of the Act isa 
condition precedent for filing an appeal will, 
in effect, run contra to the observations 
[made in the above Bench decision. "^ - 


6. Section 11 (1) read along with section 23 
of the Act, which clearly gives the right for 
a tenant or to a person aggrieved by an order 
passed Dy the Rent Controller to prefer an 
appeal, clearly visualises’ an appeal to be 
filed questioning the determination of such 
a rent summarily under section 11 (3) of the 





? 





1. ' (1978) 91 IL, W. 443 1 A.I, -R.1978 Mad. 399. 
„i LE Qu.6 cfe 2 DONE. 


?Q 


RAVI RAM f. SOMASUNDARAM (Gokulakrishnan, J.) 


Rent Controller under section 11 


55 


Act. The decision reported in Iqbal and 
Company v. Abdul Rahim', does not visua- 
lise depositing of rents decided before pre- 
ferring an appeal against the determination 
of rent under section 11 (3) of the Act."A 
reading of the judgment rendered by Mohan, 
J, in the above decision, clearly spells out 
that the rent admitted by the tenant as 
arrears has to be paid before any appeal has 
to be heard. Hence; Iam of the view, that 
an appeal against an order rendered by the 
Rent Controller under section 11 (3) of the 
Act can be heard even without the tenant 
depositing the arrears of rent determined by 
the Rent Controller. i 


7, The next point is, as to whether the 
appellate authority in this case has given a 
finding as regards the arrears of rent. ‘The 
main question that was taken up for deter- 
mination by the appellate authority is as to 
whether an appeal can be filed without the 
complying with the order of the RentiCon- 
troller under section 11(3) of the Act. 
Except stating the finding given by the Rent 
Controller, the appellate authority has not 
discussed, as to" whether the tenant has to 
pay the huge amount of Rs. 15,400 by 
way -Ofarrears of rent. In my opinion, 
the appellate authority has ^to apply 
its mind with reference to the evidence 
às to . whether the tenant has to ' pay 
such a huge amount by way  ofarrears of 
rent, Inthese circumstances, the order of 
the appellate authority is set aside and the 
matter is remanded back to the appellate 
authority for the determination of the 
question as to whether the finding of the 

(3) of the 
Act is correct or not,- _ | 
8. -In the result, the Civil Revision Petition 
is allowed and the matter is remanded back 
to the appellate authority for fresh disposal 
according to law bearing in mind the obser- 


vations I have madein paragraphs supra. 


There will be no order as to costs. The 
appellate authority is directed to dispose of 
the matter within a month from the date of 
receipt of this order. 


9. Mr. Selvaraj, learned counsel for the 
revision petitioner undertakes to pay the 
admitted arrears of rent i. e., the rent pay- 
able from March, 1983 onwards up to, date 








1, (1982) 1 M. L, J, 221, 5 
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counselfor the landlord. Mr, Thulasiraman 
is agreeable. to receive the same. Accord- 
ingly-the petitioner herein is- directed to pay 
the.arrears upto. date to Mr. Thulasiramàn' 
Within a week from this date. ` Ts 

RES. . 0e Petition allowed. 
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IN THE HIGH COURT -OF JUD: 
CATURE AT MADRAS. mE 


PaESENT.—H. Fakkir Mohammed, J. 


M. K. Natesa Mudaliar and Sons by Partner 
M. K. Natesa Mudaliar and another l 

saa dS | .. Appellant? 
P, Subramaniam 
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' gi. E. z > 3} 
(A) . Tamil Nadu Buildings (Lease and Rent 
Control) ^ Act (XVIII of 1960) as amended 
by Act (XXII. of 1973), sections 10 (2) (i), 
10 (3) (a) (iii) and 14 (1) (b) — Petition for 
eviction by landlord — Wilful | default in 
payment of rent alleged — Requirement 
also for own occupation for purpose of 
business of the landlady—Requirement of 
landlady also for demolition and reconstruc- 
tion — Findings of fact arrived | at by the 
authorities — Interference in revision by the 
' High Court, if and when warranted. Doc 


.. Kespondents: 


(B) ‘Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended 
by Act (XXII of 1973), section 25 — 
“Concurrent findings of fact — Interference by 
oe High Court sitting in revision — Extent 
of. ^ bo 


n 32 473 


Meld: The landlord has produced documents 
to'show that he has been carrying on a 
a textile business" under ‘the title of 
iShanmugham Textiles” in Door No! 34, 
Arunachala Asari Street, Salem. The said 
facts could have been easily pleaded in the 
petition itself. Thus the tenants have been 
deprived of an opportunity to meet the 
ingredients, that have to be put forward in 
the eviction petition as required by section 


i 
f 


*C. R. P. No. 798 of 1982. 3rd August, 1983, 
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10 (3) (a) (iii) of the Act XVIII of 1960. As 
regards the building ‘in which Shanmugham 
Textiles is being carried on by the landlord 
it has not been proved that it does not belong 
to'the landlord or that the -same belongs to 
anybody else. Itcame to light in the-oral 
evidence that the ‘landlord -also has got 
interest in the said building. 1f the landlord 
had pleaded that No. 34, Arunachala Asari 
Street did not exclusively belong to him and 
tliat he has got only a fractional share in the 
property, the tenants would have been able 
to collect the necessary materials and 
evidence to rebut such a contention. Except 
for the oral statement of P. Ws. i and2, . 
there is no proof that the concerned building, 
is a joint family property of himself and his 
brothers or his father orthat it belongs to 
his father only and that it does not belong to 
him exclusively. This being a question of 
law, it cannot be said that the concerned 
findings of both the Courts below cannot 
be interferred with. The’ findings of the 
Courts below require to be interfered with, 
asthey are not based on any legal plea or . 
evidence. ° - “[Para. 4.] 


Asto the requirement for demolition and 
reconstruction under section 14 (1) (b) of the 
Act, it, is alleged in paragraph 5 of . the 
eviction petition that "the petitioner" bona 
fide réquires the building in question for 
immediate purpose of demolition, and 
reconstruction. There is no other plea that 
the building is aged or old and that it is in 
a dislapidated condition. P. W. Nos. 1 and 2 
also have not adduced necessary evidence 
with reference to the age of the building: 
The tenants have examined one Engineer and! 
Exhibits B-53 and B-54 are the report and plan: 
submitted by R. W, 2 the Engineer. The 
evidence of R. W.2and Exhibits B-53 and 
B-54 go to show that the building in question 
isnot an aged one or that it is ina 
dilapidated condition requiring demolition. 
Thus the: landlord has. not .adduced the 
necessary evidence of. requirement - for 
drmolition and reconstruction under section 
14 (1) (b) of Act XVIII of 1960. No specific 


ground attacking the finding of the Appellate 


Authority on section 14 (1) (b) has been 
raised But once, it is brought to the notice 
of the Court sitting in revision that the 
finding of the appellate authority is not 


.based on any legal evidence and the finding 


cannot be sustained by the provisions of law, 


De ay 


the revisional authority exercising powers 
under-section 25 of Act XVIII of 1960, has 
to,set right the legal error., The Appellate 
Authority, who has also discussed in the 
order- about the evidence of the Engineer, the 
report. and the plan of the Engineer and the~ 
omission on the part‘of the landlord to place 
materials regarding the age and condition of 
the.: ‘building; has simply stated that. the 
ground: -of- requirement for demolition - and 
reconstruction has been proved. Therefore 
the said finding also cannot be sustained and 
the landlord taile on this ground. 

- (Paras. 6 and 1 i 


fa 


In this ou the default cannot b .considered 
as casual or unintentional default in evading 
to pay the rents,:probably because of their 
failure. to purchase the. demised building, 
since the respondent herein. had succeeded 
in the purchase of the building. In this case. 
thé findings of both the Courts below on the 
ground of wilful ; ;default cannot be-said to 
be capricious-or. perverse... Therefore, the 
concurrent findings, of both the Courts 
below.on the ground of wilful default are 
sustained and the. revision is dismissed. 

age ps Eo Eu B 


Case referred io: a * ; 


se 


Sri Raja Lakshmi Dyeing Works. v. Ranga: 
swamy, E eue C. J. 165 : A. I. R. 1980 
S. C. 1253.: S E 


Petition ünder section 25 of the Tamil Nadü 
Buildings: (Lease and. Rent Control) Act 
XVIII of 1960 as amended by- Act XXIII of 
1973 praying the High Court to revise the 
order of the Court of the Appellate Autho- 
rity (Principal. Subordinate Judge) Salem, 
dated.21st December, .1981 and made in 
C; MA. No. 27 of 1981 (R. C. O. P. No. 165 
0f:19785- Additional District _Munsif (Rent 
Controller, Salem). ` 





D Ves: — — 


Ehez Court dclivered. the following. 


JUDGMBNT.—The -tenants are the revision - 
petitioners. The landlord filed R. C O. P. 


No. 165 of 1978 on the file of the Rent Con- . 


troller (District Munsif), Salem, for eviction 
of the tenants on three grounds, namely, (1) 
ope default i in Bone payment of arrears of’ 
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on 15th March, 1978 under 
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rent for the months of July, August and 
September, 1978 under section 10 (2) (i) of 
Tamil Nadu Act XVIII of 1960; (2) for own 
occupation for the business of the landlord 
under section 10 (3) (a) (iii) of the said Act; 
and (3) requirement of the building 
for. demolition and reconstruction under 
section .14 (1) (b). ofthe. said Act. The 
building is a non-residential : building and 
the landlord had purchased the the building 
the -original 
"defence raised by 
because there was a 


of Exhibit B-2. The 
the tenants was that 


competition between the {landlord and the . 


tenants in the purchase of the building from 
the previous owner and because there was no 
immediate reply from the landlord confirming 
the purchase of the demised building from the 
previous owner árid no stamped receipt was 


issued by the landlord for the rents remitted’ — 


for the months of March, April and -May, 
the tenant waited for some months, that 
immediately after the receipt of the notice 
from the landlord, the tenants sent a cheque 
for Rs. 600 towards the rents due not only 
for September, but also for October, on 28th 
October, 1978 and that, therefore, there was 
no wilful'default. So far as the other two 
grounds are concerned, the. defence -was that 
the requirement of the landlord is not true 
and bona fide. 


2. Onthe side of the landlord, the land- 
lord and his brother have been examined as 
P. Ws. 1. and 2 and. on the side of the 
tenants in addition to the tenant, one 
Engineer has been examined in order to 
prove that the condition of the building is. 
e strong and sturdy and does not require 
demolition. After considering the evidence 
adduced on both sides, learned Rent Con- 
troller upheld the first two grounds urged by 
the landlord, namely, wilful default and 
- requirement for own occupation ‘and nega- 
tived the third ground of requirement for 
demolition and reconstruction.’ The tenants 
preferred C. M. A. No. 27 of 1981 before the 
appellate authority as against the adverse 
findings on the first two grounds. It appears 
that arguments were advanced on the side of 


.the landlord before the appellate authority 


regarding the third ground also, which was 
negatived by the learned Rent Controller. 


^ 
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Therefore, the appellate authority has 
upheld all the three grounds urged by the 
landlord. Hence, the tenants are challenging 
the correctness and legality of the findings 
ofthe appellate authority in this revision 
petition. ) 


3. Sofar as ground Nos. 2 and 3; namely, 
requirement for own occupation and require- 
ment for demolition and reconstruction are 
concerned, it is better that they arə disposed 
ofin the first instance. In paragraph 4 of 
the eviction petition, the landlord has simply 


stated that the petitioner requires the building 


in question **for his personal use and occupa- 
tion". Itis bereft of any of the particulars 
or det&ils regarding the requirement so that 
the tenants might meet those details in their 
counter and the tenants are ceprived of 


setting up the necessary defence regarding, 


the requirement for personal use and occupa- 
tion. The nature of the business or any 
business that has been carried on by the land- 
lord, the place of the business ofthe land- 
lord and the ownership of the building in 
which the alleged business is carried on by the 
landlord, have not been mentioned. It is 
quite vague. 


4. However, in evidence, the landlord has 
produced documents to show that he has 
~/been carrying on a textile business under the 
title of *Shanmugham Textiles" in Door 
No. 34, Arunachala Asari Street, Salem. 
The said facts could have been easily pleaded 
in the petition itself. Thus,the tenants have 
been deprived of an opportunity to meet the 
ingredients that have to be put forward in 
the eviction petition as required by section 
10 (3) (a) (iii) of Act XVILI of 1950. So far 
as the present building No. 34, Arunachala 
Asari Street in which Shanmugham Textiles 
is being carried on by the landlord, it has 
not been proved that the said building does 
not belong to the landlord or that the same 
belongs to anybody else. it came to light in 
the oral evidence that the landlord also has 
got interest in the said building. If the 
landlord had pleaded that No. 34, 
Arunachala. Asari Street did not exclusively 
belong to him and that he has got onlya 
fractional share in the property, the tenants 
would have been able to coilect the necessary 
materials and evidence to rebut sucha 
contention. Except for the oral statements 


herein contends 


of P. Ws. 1 and 2, there is no proof that 
the building, where the landlord is carrying 
on Shanmugham Textiles business, is a joint 
family property'of himself and his brothers 
or his father or that it belongs to his father 
only or that it does not belong to himself| 
exclusively. This, the second ingredient 
of the second limb of section 10 (3) (a) (iii)! 
has aot been satisfied and that; théréfore, 


the said section is not attracted. This being|. 


a question of law, it cannot be said that the 
concurrent findings of both the Courts below! 
cannot be interfered with. The findings of| 
the Courts below require to be interfered 
With, as they are not based on any legal plea 


r 


o1 evidence. 


5.. So far as the requirement for demolition: 
and reconstruction under section 14 (1) (b) 
of the Act is concerned, it is;contended in 
paragraph 5 of the eviction petition that 
“the petitioner bona fide requires the 
building in question for immediate purpose 
of demolition and reconstruction". HE: 


6. So far as the requirement for demolition): 
and reconstruction under section 14 (1) (b) 
of the Act is concerned, it is contended in 
paragraph 5 of the eviction petition that "the 
petitioner bona fide requires the building in 
question for immediaté purpose of demoli- 
tion and reconstruction”. There is no other} 
plea that the building is aged or old and that 
itis in a dilapidated condition. P. Ws. 
No. 1 and 2 also have not adduced necessary 
evidence with reference to the‘ age of the 
building or the condition of the building. 
The tenants have examined one Engineer and 
Exhibits B-53 and B-54 are the report and 
plan submitted by R. W. 2 the Engineer. 
The evidence of R. W. 2 it and Exhibits B-53 
and B-54 go to show that the building is not| 
an aged one or that it is in a dilapidated 
condition requiring demolition. Thus, the/ 
landlord has not adduced the necessary 
evidence on the ground of requirement. for 
demolition and reconstruction under section 
14 (1) (5b) of Act XVIII of 1960. MR 


7 The learned counsél for the respondent 
that in the grounds of. 
revision, the finding of the appellate authority. 
on this ground has not been specifically 
challenged and hence the finding on the said 
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proved. Therefore, the said finding also 
cannot be sustained and the landlord fails 
on this ground. 
HET 014. - 

8. Comingto the vital" ground of wilful 
default, it is the concurrent finding of both 
the Courts below that the default committed 
by the tenants is wilful. The learned counsel 
for the revision petitioners started his argu- 
ment by stating that even though the tenancy 
started from 1941 under the original owner 
Rajagopala Chettiar and his wife Lakshmi 
Bai, no default was committed by the tenants 
till March, 1978, that because the tenants 
also offered to purchase the demised building 
from the previous owner and competed with 
the respondent herein, there wasa delay in 
the payment of rents-for three months upto 
and inclusive ‘of "February, -1978, since the 
previous owner was evading to receive the 
rént, that consequently the -tenants had to 
send Exhibit B-26 letter dated 22nd June, 
1978 with - a cheque for Rs. 450 towards the 
rént for three months, that the same was 
.returned by the previous owner along with 
- Exhibit B.3 dated 26th June, 1978, request- 

ing the tenants to attorn to the respondent 
herein stating that the demised building had 
been sold away to the respondent herein and 
that in the meanwhile the tenant, as he was 
expecting confirmation of ths purchase from 
the respondent herein along with a stamped 
receipt, defaulted to pay the rents due for 
T of July, August and September, 


9. The learned counsel for the respondent 
herein contended that the above contentions 
advanced. on behalf of the tenants are 
wanting in bona fides and truth in the face 
of the conduct and inconsistent statements 
made by the tenants in their counter and 
in trying to question the status of the land- 
lord on account of the tenants failure to 
purchase the demised building. He also 
pointed out the statement made by the 
tenan:s in paragraph 4-of the counter to say 
that “the respondent was not aware of the 
purchase of the petition-mentioned property 


— by the petitioner till the respondent réceived 


the notice from the petitioner". To 
prove that the above statement is a 
wanten and intentional statement, the 


learned counsel pointed to Exhibit B 2, the 
registration copy of the sale deed produced 
by the tenants in evidence, which reveals that 
the registration copy was obtained by the 
tenants on 28th March, 1978 or some days 


later. In Exhibit B 3, the tenants have made 


a reference to their attempt to purchase’ the 
demised building from the.previous owner 
and about their alleged payment of Rs. 5,000 
towads advance also. The above facts are 
not disputed. Therefore, the statement made 
by the tenants in paragraph 4 of the counter 
is prima facie a false’ statement. The 
tenants have chosen to attack not ‘only’ the 
respondent herein but also. the previous 
owner in contending that the previous owner 
evaded to receive the rents upto March, 1978 
and that because the present landlord, 
namely, the respondent herein did not send 
a stamped receipt as demanded in Exhibit 
B-3, there was a delay in the payment of 
arrears of rent for July, August and 
September, 1978. His very payment of rent 
by sending a cheque along with Exhibit B-29 
dated 18th July, 1978,’to the respondent 
belies the above statement in paragraph 4 of 
the counter. Evidently, the tenants want to 
buttress the wilful default committed in the 
payment of arrears of rent for July to 
September, 1978 by making the above false 
statement in paragraph 4 of the counter. 


10. The default cannot be considered as 
casual or unintentional in their default in the 
face of the rivalry between the tenants and 
the present respondent herein in attempting 
to purchase the demised building There- 
fore, the tenaats have wilfully shut their 
eyes in making the statement in paragraph 4 
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of the counter that because they were not 
aware of the purchase of the demised build- 
ing by the landlord, the tenants could not 
pay the rent, = = l 


11. The learned counsel for the revision 
petitioners further contended that as there 
was no reply from the respondent .and no 
stamped receipt was received, the tenants 


were waiting for such thing from the land- . 
-by the contention that the. tenants” were 


lord. and hence the default cannot be deemed 
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to be wilful. ifthere was no reply from the . 


landlord, it. is. the duty of the tenants to 
tender the rcnt due for every succeeding 
month within the end of the next succeeding 


month and if the tenants were very particular: 


` about the issue of receipt for the rent ‘paid, 
it is the duty of the tenants to -invoke the 
provisions of section 8 of Act XVIII of 1960. 
The tenants have not invoked the provisions 
of section 8 of the Act, either by sending the 
rent by money order or by making any 
deposit or by filing any application before 
the Rent Controller, Therefore, the tenants 
cannot take advantage of their own fault for 
contending by way of defence in an action 
for eviction under the special enactment, 
since the tenants could: not be evicted 
only on account of the benefits conferred by 
the special enactment. One, who wants to 
- invoke the benefits of the special enactment, 
is required to comply with the other condi- 
tions and provisions of the Act. In this case, 
there is no explanation as to why the tenants 
did not send the rent by money order or deposit 
the amount within the end of the succeeding 
month for the months of July and August, 
1978 and for having not sent any letter to the 
landlord enquiring as to why the receipt was 
not sent or as to whether the rents due for 
the succeeding months may be deposited in 
any Bank or in the Rent Controller's Court. 
The facts, evidence and the circumstances in 


this case clearly depict the supine indiffer- . 


ence and recalcitrant attitude of the tenants 
in evading to pay the rents, probably because 
. oftheir failure to purchase the demised 
building, -since the respondent herein had 
succeeded in the purchase of the building. 


12. The learned counsel for the revision 
petitioners further contended that in order 
to show their bona fides, the tenants have 
sent a 
Exhibit B-19 dated . 28th October, 1978 
towards four months! rent including the rent 


— 


cheque -for Rs. 600 along with . 
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due for October, 1978, even though the tent 
due for October need not have been remitted 
in October itself. Finding that the landlord 
would take eviction proceedings alleging 
wilful default.in the payment of rent for the 
previous months, probably, the tenants 
might have sent the rent due for October, 
1978 also. The stand; that in order to~ show 
the bona fides of the tenants they had sent ` 
the rent due for October, 1978. also; is belied 


waiting for a stamped receipt and . confirma- 
tion about the purchase ofthe property and 
that is why they were waiting for sending the 
rent. If they .were really waiting, -for a 
stamped receipt and confirmation - of the 
purchase of the property, there was no need 
for the tenants to send the rent for October 
also in advance and fhey would have 
certainly sent a notice to the respondent 


"demanding the receipt for the’ previous 


payments. - x 
- “t j ta © E E | 
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13. The learned counsel for the respondent 


-has contended that because the tenants’ have . 


sent a cheque for three months' rent, it was 
as good as a. receipt for the tenants, since 
the landlord cannot deny the payment of.rent 
for the months of March, April and May, 


‘1978. There is reasoning in the above’ said 


contention. Itisin.the face of the above 
evidence, both the Courts below have found 
concurrently that the default committed by 
the tenants is wilfuland there is absolutely 
no reason whatsoever to interfere with the 
said concurrent finding on the question. of 
wilful default. The learned counsel for. the. 
respondent has also cited a decision reported 


in Sri Raja Dakshmi Dyeing Works v. Ranga- 


- swamy!, in which it was held that under, sec- 


tion 25 of Tamil Nadu Act XVIII of 1960, 
the High Court is not- expected to interfere 
with the concurrent findings of fact. In this 
case findings of both the Courts below. on the 
question of wilful default cannot be said to 
be capricious or -perverse. . Therefore, the 
concurrent findings of both the Courts below 
on the ground of wilful default are sustained 
and in view of the same, the revision petition 
is dismissed with ‘costs, even .though the 
findings on ground Nos. 2 and 3 have -been 


m 
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found to'be erroneous "in law: The tenants 


are granted two months’ time from this date, _ 


for vacating the building. .5:. --" + -: 


t 


Lad S Se ; dem S NE 
RS. LL. Petition dismissed , 
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CATURE AT MADRAS. 


(Special Original Jurisdiction.) — - 
PRESENT:—T. Sathíadev, J. l 


Sri Rajan Kattalai attached to Sri Thyaga- 
rajaswami Temple, Thiruvarur by its sole 
and hereditary Trustee, Sri-la-Sri Shanmuga 
Desiga Gnanasambanda Pandara Sannadhi 


Avergal, Adheenakarthar, . . Dharmapuram 
Adheenam D g Petitioner* 
| AE a MOS oe se. “se 

Y, l Ln LF 


- 4 


The:Government of Tamil Nadu represented 
- by Secretary to Co-operative Department, 
Fort St; George, Madras-9 and others - 
: NS LE .. ‘Respondents. 


Tamil Nadu Co-operative Societies Act 
(LUT. of 1961), section 89—Statutory 
power—Authorities executing such pawer 
affecting rights of parties, to. disclose reasons 
in passing ‘orders—Effect of failure to give 
reasons. ME 


r- 
Lv. = 


When complicated: questions:are involved the 


only course to be adopted by the Registrar: 1961 (Act T TIT of 1961), (hereinafter referred 


of Co-operative. Societies is to-grant leave 
under section: 89 of: the -Tamil Nadu: Co- 
operative Societies Act. :Itis only for that 
purpose that the Act confers-‘powers on the 
Registrar to grant leave-on such-terms :as he 
may impose. An order passed while exercis- 
ing such powers will’ have - necessarily . to 
disclose his reasons. In its absence :it has 
to be construed, that relevant grounds. have 
not been taken into account. . | 
[Para. 6.] 


Whenever statutory power is exercised, to 
grant or reject a particular relief contem- 
plated therein, it has been repeatedly held 


C*W. P. No. 315 of 1980. 15th December, 1982. 


t 
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'" B. Kumar, for Petitioner. 


61. 


by:the Supreme Court and the. Madras High 
Court, that such orders which affect rights 
of parties; should disclose reasons which. 
prevailed on the .authorities: in passing the 
order. eae .- fPara. T.] 


Case referred to:— . 
Purishofham & Co. v. Vasudevan, (1955) 68 


^ L. W-67 : A. I.R. 1955 Mad. 449, - 


Petition under Article 226 of the Constitu- 
tion of India praying that.in the circum- 
-stances stated therein and in the affidavit 
‘filed the High Court will be pleased to issue 
a writ of cerfiorarified mandamus calling 
for the records of the first respondent made 
in memo. No 33843/C01/77-4, Co-operation 
- Department, dated 5th November, 1977.and 
quash the same and direct the second res- 
pordent to grant leave to proceed against the 
-lincuidator of Sri Thyagesa Tenants' Co- 
operative- Farming Society (in liquidation). 
by adding him as defendant in O. S. No. 20: 
of 1968 on the file of the Sub Court, Naga-- 
- pattinam. | l EM 


~ 


M. A. Sadanand, Government Advocate, for 
Respondents Nos. 1 and 2. . 


K. Venka tesan, for Respondent No. 3._ 


The Court made the following : .- 


. OnpzR.— Petitioner by invoking -section 89 


of Tamil Nadu Co operative .Societies Act, 


toas the Act) sought. for leave to proceed 
further with O.S: No. 71 of 1967 filed 
by it, in Sub Court, Nagapattinam, against 
the third respondent Society, for “recovery of 
arrears of rent. It is subsequent to the 
filing of the said:suit, third respondent 
Society was ordered to .be wound up under 
section 85 (1).. It is thereafter, petitioner 
on more than one occasion moved the con- 
cerned authorities for leave to proceed 
further with the suit, so that the liquidator- 
may defend the Society under liquidation is 
the suit.  -' ? 


2.-- Second-respondent, by order,. dated ist 
September, 1977, rejected the petition, dated 
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11th November, 1974 on the ground that-the 
suit against the liquidator in a civil Court is 
not maintainable. On the further petition 
' filed to first respondent, by impugned order, 
dated 5th November, 1977, it was rejected, 
without ascribing any reasons, 


3. In this writ petition, it is contended that 
a non-speaking order passed by the first res- 
pondent is invalid, and that the second res- 


pondent was in error in holding that the suit. 


is not maintainable, and no reason having 
been given as to why the leave could not be 
granted, the impugned orders deserve to be 
set aside. 


4. Mr. B. Kumar, learned counsel for the 
petitioner submits that, petitioner had filed the 
suit earlier-to the order of winding up of the 
affairs of the society,- it .beinga suit which 
involves rights of parties to be determined by 
reference to Tamil Nadu Acts L of 1947 and 
XXVI of 1963, complicated questions of law 
and facts arise for consideration. He would 
state that, in the written statement filed by 
. the society, reliance had been placed on these 
enactments and therefore, a liquidator 
functioning under section 85 of the Act, 
would not be .in a position to determine 
those "aspects, and therefore, -the Civil 
Court is the proper adequate forum, which 
. alone could determine the rights of parties. 


5. He refersto section 446, of the Com- 
panies Act, which also provides for: leave to 
be granted by Court in a matter wherein the 
affairs of the company had-been ordered to be 
wound up. In dealing with powers exercisable 
under sections 169 and 232 of Indian Com- 
panies Act, 1913, this Court in Purushotham 
& Co. v. Vasudevan!, which contained similar 
provisions. as. found in section.446 of Indian 
Companies. Act, 1956,. held that, whenever 
questions at issue are such that they cannot 
be conveniently gone into in the winding up 
procaedings, leave would generally have to 
be granted. Similar is the position in T. N, 
Act LXIII of 1961 also. ~ 


6. When respondents 1 and 2 have not given 
any reasons, it-only shows that they have 
ever applied their mind to find out the 
nature of defence taken by the society in O. S. 


vf 3 


1, (1955) 68 L. W. 67 3A. I R. 1955 Mad, 449.: 
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No. 71 of 1967. When- such complicated 
questions:are involved, the only course that 
could be adopted isto grant the leave, and 
itis only for such a purpose, section 80 of 
the Áct confers powers on the Registrar to 
grant leave on such terms as he may impose. 
An order passed, while exercising such 
powers will have necessarily to disclose the 
In their absence, it has to be 
consirued, that relevant grounde have not 
been taken into account particularly in 
matters of this nature" where it is quite 
obvious that if only what have been referred 
to above had been considered by respondents 
1 and 2, leave would have been granted. 


7. Quite strangely, in the counter-affidavit 
it is claimed that there is no mandatory‘provi- 
sion in the Act to disclose. reasons and to 
give opportunity by way of being héard, 
while passing orders under section 89 of the 
Act.. Whenever statutory power is exercised, 
to .grant or reject a particular relief 
contemplated therein, it has been repeatedly 
held by the Supreme Court and this Court, 
that such. orders,. which- affect rights- of 
parties, ‘should disclose reasons , which 
prevailed on, the authorities in, passing the 
order. Itis strange that even in 1982, no 
authority should come forward to swear to a 
counter-affidavit that an order ‘passed under 
section 89, ' which isa statutory power 
exercised - by the Registrar of Co-operative 
Societies, need not disclose reasons. It is 
for taking such a stand, costs are .awarded 
in this petition, E 


8. When the only ground relied upon by 
the Deputy Registrar was, that the suit is not 
maintainable, having thus been made out to 
be an erroneous ground, in that when section 
89 itself contemplates leave to be granted, 
the decision taken by him as if the suit. itself 
is not maintainable only shows that he had 
not taken into account the provision made 
in section 89 of the Act. As for the first 
respondent,:the order having, nct been rested 
on any valid ground, for the reasons above 
stated the said order is set aside. 


9, When petitioner has made out a valid 
ground for the suit to be proceeded with, in : 
the presence of the Liquidator appointed 
under the Act, the writ petition is allowed, 
with a direction to the second respondent to — 
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grant leave under ‘section 89 of the Act. 
Hence, this writ. petition is allowed with 
costs. Advocate’s fee Rs: 250. = 


_ 


S. J. Petition allowed. 
i i uL di 1 sa 
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IN'-THE ^HIGH COURT: OF :JUDI- 
CATURE AT MADRAS ^,^ oc 
(Special Original Jurisdiction) ^ ^ ~*~.” 


PassEN r:—K. Venkataswami, J.. ` 


P. V. Parthasarathy Chettiar : 
" ; B ecc Petitiorer* 
36 o9 | 


The State of Tamil.Nadu represented by 
the. Secretary, Home Department, Fort St. 
George, Madras-600 009 and others — . .. 
. & 207 5 5. une, Respondents. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended by 
Act. (XXIII of 1973), section 3 -A—Residential 
premises—Occupation by Government tenant— 
Landlord applying. to Collector, for release 
of the rear portion to enable him to aceommo- 
date his married daughter—Whether - entiile 

fo get possession. _ NS. 


(B) Tamil Nadu Buildings (Lease and Ren 
Control) Act (XVIII of 1960) as amended by 
Act (XXIII of 1973), section 2(6:4)—9Married 
daughter—Whether comes under **member of 
his family”. - is ` : a 


The petitioner is the owner of a residential 
premises in Mylapore. ' He; applied: to the 
Collector of Madras, Accommodation Wing, 
undér section 3-A of the Tamil Nadu, Build- 
ings (Lease and Rent Control) Act, XVII! of 
1960 for the release of the rear portion of 
the said residential premises to enable him 
to accommodate his daughter. The applica- 
tion was rejected on the ground that if the 


*UW. P. No. 2351 of 1983. 10th November 1983 


an? f 1 
C 


~ building. 
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landlord **really" wants to effera portion to 
his daughter, he can very well take steps' to 
evict any of the  private- tenants and 
accommodate his daughter. The petitioner 
aggrieved by the order preferred: an appeal 
which was also rejected. The petitioner 
thereupon preferred a writ petition to quash 
the order and-to direct the release’ of the 

Pe 


~ 


Held: Inthe light of the clear and- consis: 
tent pronouncements of this Court, it is too 
late in the day to contend that the landlord 
can choose other buildings to accommodate 
his daughter and son-in-law if necessary by. 
evicting private tenants, if in accordance 
with law,. A reading of the definition of 
*'member of his family" in section 2.(6-A) of 
the Tamil Nadu Buildings (Lease -and ‘Rent 
Control) Act XVIII of 1960) as amended by 
Act XXIII of 1973 shows that there is noth- 
thing to restrict the meaning ordinarily given 
tothe word "daughter" which occurs in the 
definition, A daughter will not cease to be 
so by reason of her marriage. In this con- 
nection, .it may usefully be noted that 
whenever.the Legislature wanted to make a 
distinction * between married daughter and 
unmarried daughter or unmarried minor 


daughter it has expressly made its intention 


clear, for example, one can look into the 
definition of *'family" in the Land Ceiling 
Act, Urban Land Tax Act, Urban Land 
Ceiling Actetc. As the impugned orders 
are based on unsustainable reasons, the 
petitioner is entitled to succeed. —— [Para. 9.] 


CaseS-referred to: ` a 
C.-R. Parthasarathy v. The Accommo dation 
Controller, (1974) 1 M. L. J. (Sh. N.) is 
Dr. K. Ramanujam :v. Accommodation 
Controller, (1975) 88 .L. W. ‘618% 
Mullalkodiammal v. Government of Tamil 
Nadu, (1971) 2 M. L. J. 449 : (1972) R. C. J. 
27%: A. I. R. 1972 Mad. 132 ; Annamalai & 


Co. v. Sital Achi, (1975) 1 -M. L. J. 337. 


Petitionjunder Article 226 of the Constitution 
of indin praying that in the circumstances 
stated therein, and in the affidavit filéd 
therewith the High Court will be pleased to 
issue a writ of certiorarified mandamus 
calling for the records, quash the order of 


I» do 
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'the. 1st respondent dated, 8th December. 1982 
and passed in G. O. Ms No. 3074/Home 
(Ac-I) Department confirming the order of 
the-2nd respondent, dated 26th April, 1982 
and passed is. M4/66864/81 and ‘direct the 

release of the rear portion of the. residential 
~- premises No. 43, Arundale Street, Mylapore, 


‘ Madras 600-00! from . accommodation 
control. Mt 
K V. Rajan,-for Petitioner-- - © n 


P. Chandrasekaran,- Government. Advocate 
for Respondents Nos. 1 and 2. gu 


The Court made the following. QR 
Oapsa.—This petitioner is the owner of a 
residential premises bearing Door..No. 43 
Arundale Street, Mylapore, Madras-4, He 
has applied to the second respondent under 
section 3-A of the Tamil Nadu Buildings 
(Lease and Rent Control) Act XVIII of 1960 
for the relesse of the rear portion of the said 
residential premises ^ to- enable him to 
accommodate his daughter.. That application 
was rejected by the second respondent by an 
order, dated 20th April, 1982-0n the ground 
that ifthe landlord *'really" wants to offer 
à portion to his daughter, he can very well 
take steps to evict any one of the private 
tenants and accommodate his daughter. '' 


tor 


2. The petitioner, aggrieved by the order of 
the second respondent, dated 26th April, 
1982, preferred on appeal to the first respon- 
dent. The first respondent under G. O, Ms. 
No..3074, Home (Ac-I) Department, dated 
8th December, 1982, dismissed the appeal 
confirming the order of the second respon- 
dentstating that the landlord owns three 
other houses other than the  petition- 
premises and that the married daughter ànd 
son-in-law for whose occupation the release 
is sought for, are not members of the land- 
lord'sfamily. =- 2 = E 


3: It is under these circumstances, the peti- 


tioner has come to this Court: praying the 
Court for issue of a writ of certiorarified- 
mandamus to quash the order of the,first 
respondent dated 8th December, 1982 and to 
direct the release of the rear portion of the 
residential premises No. 43. Arundale Street, 
Mylapore, Madras-4. 
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4. Mr. K. V. Rajan, learned counsel for the 
petitioner submitted that.the reasons for 
rejecting the application for the. release. of 
the premises in question given by the second 


respondent and also by the first respondent . 


on appeal are totally unsustainable in law 
and opposed to the principles laid down by 
this Court in several decisions. The learned 


- counsel further sübmitted that the claim of 


the landlord-petitioner that he requires the 
portion of the premises to accommodate her, 
daughter and son-in-law -and the. circum- 
stances under which the. said claim ‘was 
made, are not.in dispute. . While :so,. the 


rejection of the application on untenable’ - 
grounds suffers from errors apparent on the 


face of the records and liable to be set aside 
as prayed for in the,writ petition, | , .. , 


t= - 


5. -No counter affidavit has been filed on 
behalf of the respondents 1 and 2. Learned 
Government Advocate submitted that section 
2 (6-A) defines **member of his family; 
which-includes daughter and this means only 
unmarried daüghter and: will -iot inclüde 
married daughter'and therefore; the order 
passed: by the first respondent confirming the 
order of the second respondent, is in.accor- 
dance with law. The learned Government 
Advocate further submitted; that. the other 
reason given- by the first respondent that 
there dre other buildings owned by the land- 
lord apart from the building in question and 
“that the-landlord can ‘accommodate his 
daughter and son-in-law in the, other build- 
ings, if necessary, by evicting the private 
tenants, is also in accordance with law. ,.. 


6. None of:the submissions made 'by.the 
learned Government. Advocate is acceptable. 
This Court repeatedly has takenthe view that 
it is not for the Government or the private 
tenants as the case may be, to dictate-the 
landlord as to which portion he. must choose 
for his personal accommodation or. forthe 


accommodation of any member of his family.’ 


In C..R, Parthasarathy v.- The Accommo da- 
tion - Controller, Madras-2';, Ramaprasda 
Rao, J. has held as folows:.  . 


4 fe gs 


4 "om 
cad 2 Gt. - ~ 


“As the law was clear thatit was the land- 
lord or landlady who had the voice and the. 


———————————— 
1, (1974) 1M. BJ. (Sh. N.1) ^ 
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choice to make in the matter of choosing 
. one of his or her many houses, the Govern- 
~ ment had,no part to play in that field of 
, activity which was ‘exclusively that of the 
landlord. . . 3 - | | 


Again in Dr. K. Ramanujam v. Accommoda- 
tion Controller, Madras’, Ramanujam, J. has 
taken a similar view after referring with 
approval to another judgment of Rama- 
prasada Rao, J., in’ Mullalkodiammal v. 
Government of Tamil Nadu*. The head note 
in Dr. K. Ramanujam v. Accommodation 
Controller, Madras}. . is as follows: ^. ` 


- - - -— T 


: “Where an application by the owner of a 
buildingfor release, was rejected by the 
- Accommodation Controller on the grounds: 
(1) the landlord's. unemployed -son, and 
his-daughter are occupying the rear portion’ 

. ofthe premises and the accommodation 


: ayailble in the dbove -portion i$ sufficient- 


for their. needs; and (2) the. landlord owns 
. another house at No. 8, Neelakanta Mehta 
‘Street, and if he is keen in providing better 
«-Accommodation to his son- and daughter, 


he could have taken action. to vacate:the 


.tenant in the ‘above  premises-- and 
-accommodate his -son -and- . daughter, 
therein, . “ee P CUm 


d " » 


- The two reasons given for the rejection 
of the petitioner's request for relesse of the 
building far his occupation are not tenable. 
It is for the petitioner to decide as to what 
accommodation or what house he should 


have for purposes: of- his residence or for: 
members of his 


the residence. of. the: 
family, and- he or the members of his: 
-family cannot be forced to live in a portion 
-Of the premises against their will." D 
In the light óf the clear‘ and consistent 
pronouncements of this Court; it is too late 
in the day to contend that the reason given 
by the respondents 1 and 2 that the landlord 
can choose other buildings to accommodate’ 
i d dee : o. uy 


"ay -> 
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" "daughter? which occurs in the definition. A 


. for exemple, 


. are based ' on 
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his daughter and son-in-law, if necessary by 
evicting the -private tenants, is in accordance. 
with law. 


7. Thelearüed counsel for the petitioner 
also relied on a judgment of this Court 
rcparted in Annamalai & Co. v. Sital Achi’, 
in support of his contention that notwith- 
standing the fact that the landlord is m 
occupation ofa residential building he can 
apply under section 3-A of the Act for releasse 
of building for the occuption of any member 
of his family if that family member is not in 
occupation of any other residential building 
of his/her own in the city. This position has 
not been challenged by the learned Govern- 
ment Advocate. 


8. Itis contended by the learned Govern- 
ment Advocate that.a married daughter, will 
not come within the purview of the definition 
of **member of his family". Section 2 (6-A) 
defines “member of his family" as follows: 
. ** tmember.of-his family’ in relation to a 
landlord means his spousé, son, daughter, 
grand-child or dependent parent." 


9. The learned' Government Advocate. has. 
not cited any authority in support of his con- 
tention. A reading of the definition will 
show thatthere is nothing to restrict the 


meaning ordinarily. given to the -word 
















daughter will not cease to be so by reason of 
marriage. ' If the contention of the learned 
Government Advocate is to ‘be accepted, the 
Court will be adding something which. is not 
in the statute." In this connection,. it -may 
usefully be noted that wherever. the Legis- 
lature wanted ‘to make a distinction 


one can look into thej. 
definition of “family” in -the Land Ceiling 
Act, Urban Land Tax Act, Urban Landi. 
Ceiling Act etc. Therefore, Lam unable to 
accept the contention of the learned Govern- 
ment Advocate. As the impugned.. orders}. 
unsustainable reasons, the 
petitioner is entitled to succeed. "E 
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10. -In-the result, the writ petition - is 
allowed withcosts. Counsel’s fee Rs. 250: : = 

LETT 
R. S. mora Petition allowed. 
“wt . j * © 1 n 1 
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IN “THE HIGH COURT OF JUDI- 
CATURE AT MADRAS.: ` -.- 


Bs dp us : "URL DEL 
PRESENT:—K... B. N.: Singh, CJ., and 
S. Padmanabhan, J. -. dit IB 


-— 


noB ete aun S l. ) 
Sampoorna Ammal. ^ | . .. Appellant? 
£ cx E ,' a. 


PN -æ - . rn 
O8. PR 


Asokan and others - Respondents. 
te eee y^. A E p ` pus 
Hindu Law—Joint family proper fy — Power.of 
the “manager to- "alienate—Alienation for 
inadequate consideration — Effect — Sale, 
whether valid—Duty-of the alienee. 3} 5: 


t ^T rr m o7 


It is now wèll-settled that the manager or. 
kartha' of a Hindu joint family has ‘power to 
alienate the joint family property provided: 
the alienation is made for ? legal _necessity or. 
for the benefit of the estate. A` Hindu father. 
has*also the special power to sell or mortgage 
ancestral-property including: the- interest of 
his sons to discharge a debt contracted .by. 
him for his own personal benefit. and such, 
alienation will be binding on the sons.pro-; 
vided the debt*was antecedent to the aliena-: 
tion'and it, was-not incurréd for any immoral. 
purpose. "'Antecedent debt" means. a debt. 
which is ántecedent'in factas well as in time.- 
In'other words the debt must be’ independent. 
of and not part of the'transaction impeached. : 
A borrowing made on the occasion of the 
execution of a, mortgage cannot be said to bei 
“ainantecedent‘debt, It is equally clear that 
an‘alienation‘by the father in à. Hindu. joint. 
amily neither for legal necessity nor for the 
payment-of an antecedent debt does.not bind. 
the "son's" interest in the property. The. 
burden of proof is-on the’ alienee. . Where:a. 
manager ora fáther"in ‘the Hindu joint, 
family alienates joint family property the 
*L. P, A. Nos. 70 and 71 of 1978. 
. 24th January, 1983, 
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alienee is bound to inquire into the necessity 
for the salé and" the, burden -lies on him to 
prove either.that there was legal necessity in 
fact or the alienation by the~ father ` was: for 
the discharge of an antecedent débt ‘or that 
he has made proper and bora fide enquiry as 
to.the existence of such necessity. .-It is also 
clear that the purchaser is not bound to see. 
that the money advanced" by him was actually, 
applied to meet the necesssity. "This is on 
the principle that the purchaser can rarely 
have the means of having control arid direct, 
ing thé actual application of the money. It. 
is also equally. well-settled that ‘where thé 
existence of family necessity is established 
the manner in which it should be met and 
the manner of the application. of -the money 
for the purpose of meeting the necessity.is a 
matter entirely for the manager to decide-and 
so long; as he-does it, honestly: in the inte- 
rests-of.the family the fact that another ` 
person in the-position of a. manager. could 
have-or would have made a- better arrange- 
ment for-meeting the: necessity : is:; not «an 
argument available to -invalidate,-the actual 
arrangement made by. the ‘manager: -.Of 
course, if the challenge to ;the..alienation is 
on the: ground that the -antecedent.;: debts 
incurred by. his father, were tainted. by 
immorality, it is for the son to prove that the 
antecedent debts were immoral and that the | 
purchaser had notice that they were so 


tainted. — ., .., |... i .. [Para. 7.] 
Casssreferred tox" - 75. 5.7 i. h 
Krishn Das v. Nathu.Ram, (1927) 54.1. A. 79: 


52-M.L. J.720- A.. I; . R. 1927. P. €. 37; 
Niamat Rai v.-Din Dayal,. (1927) 52 M. LJ. 
729::54 I. A. 211 : A. I. R.-1927 P. C. 121; 
Gouri: Shankar: v. Jiwan Singh, (1927) :53 
M. L. J. 786:.A. I.-R, 1927 "P. 4C. 246 ; 
Amrit Lal wv. Jayantilal, (1960) 3 S. C. R. 
842.: A. I. R. 1960 S. C. 964 ; Gopalakrishna; 
v. Krishna Iyer, (1961) 1 M. L, J. 296 :.74- 
L. W. 93 :A. .L R. 1961. Mad. 348; 
Veerabhadrappa-v. Lingappa, A. I. R..1963. 
Mys;. 5 Xrishnarajan v. Doraswamy, A.A. R; | 
1966 Ker: 305 ; Radhakrishnadas v. Kaluram, 
(1963) I'S. C. R. 648: A. I. R. 1967 S. C. 
574 ; Arvind v. Anna,. (1980) 2 S.C. W. R. 
13 ;.Ram Charan v. Bhagwan  Das,'(1926) 53. 
I. `À. 142 A. I.R. 1926 P. G. '68 ; Kailash 
Rath v. Tulshi Ram, A. 1. R. 1946 AIL. 349 ; 
Holava v, Sesigowda, A. V. R. 1960 Mys» 231; 


T 
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D. Nagaratnamba v. K. Ramayya, (1962)2 
An. W. R. 169: A. I. R. 1963 A. P. 177 ; 
Budh Nath v. Sat Narain; A 1. R. 1966*AII. 
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Appeals under clause 15 of the Letters Patent 
against the Order of Justice: V. Sethuraman, 
dated 12th December, 1977 and made in A.S. 
No. 574 of 1972 and A. S. No. 522 of 1974 
on the file ofthis Court, which were preferred 
tothis Court against this decree of the Court 
of the Additional Subordinate Judge, Erode, 
dated 11th August, 1972 and'passed in O: S. 
- No. 191 of 1967 and 3 of 1968 respectively. 
C.M.P. Nos. 14159 and 14160 of 1982: filed 
in this Court to permit the petitioner here 
to file additional written statement in O. S. 
No, 191 of 1967 in L. P. A. No. 71 of 1978 
and to receive’. the additional’ grounds 

Tespectively, |. ^ ' 


S. Sivasubramanian, for Appellant. 
R. Gandhi, for Respondents. ~ 


The Judgment of the Court was delivered by 


S. Padmanabhan, J.—These Letters -Patent 
Appeals have been filed against the common 
judgment of a learned single Judge of this 
Court dismissing the appeals, A. S. Nos, 574 
of 1972 and 522 of 1974 filed by the 4th 
defendant in O. S. No. 191 of. 1967 and 
O. S. No. 3 of 1968 on the file of the Court 
of the Subordinate Judge of Erode. One 
Chinnaswami Gounder had two minor sons 
Asokan and Prithiviraj and a minor daughter 
Jothi by his wife Thangammaàl. Admittedly, 
the suit properties were joint family 
-properties in the hands of Chinnaswami 
.Gouhder. While so, Chinnaswami Gounder, 
Sold ‘the plaint A schedule property to the 
appellant Sampoornammal for a sum of 
Rs. 15, 000 under a sale deed, «dated 29th 
November, 1965. Asokan and Prithiviraj 
represented by next friend filed O. S No. 191 
of 1267 on the file of the Court of the Sub- 
'ordinate Judge, Erode for a declaration that 
the sale deed, dated 29th November, 1965 
executed by the father  Chinnaswami 
Gounder in favour of Sampoornammal was 
not binding on their 2/3rd share and' for 
partition and separate possession of 2/3rd 
share in the suit properties, The mother of 
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‘to the defendant. 
‘had been deposited in a bank for the - benefit 
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the plaintiffs is the second defendant in the 
suit. The plaintiffs’ sister is the third defen- 
dant. The alience Sampoornammal the 
appellant before us, is the 4th defendant. 
The case of the plaintiffs is that- the father 
was given to immoral ways and.was leading 
a reckless life without, in the least, caring 
for his wife and children. As early as on 
16th August, 1965 he drove his. wife and 
children-out of the- house. ' Thereafter, . the 
second defendant; the mother went: to her 
mother's -house with the children. Bven then 
it was apprehended that in order to meet his 
immoral necessities, the first defendant was 
aboütto dispose of the property .to one 
Muthuswami Gounder who -is none :-other 
than the father of the appellant. The 
second defendant therefore issued a notice to 


“the said Muthuswami Gounder stating that 


there was no family necessity for the first 
defendant to sell.the property and: that in 
case Muthuswami Gounder purchased the 
property the sale would not be binding '.on 
the share of the -minor plaintiffs. To cir- 
cumvent this notice, subsequently, on 29th 
November, 1965, the first defendant sold 
plaint A schedule property of an- extent. of 
1.80 3/4. acres to the appellant. This extent - 
of 1.80 3/4 acres is the 1/4th share belonging 
to the joint family out of the tota] extent of 
7:23 acres comprised.in T. S. Nos..1424 and 
1425. Apart from this property. the first 
defendant's family owned a residential house 
in Kollampalayam described in the B schedule. 
It has also an extent of 37 2/6 cents of dry 
land in O. S. No. 1164. The plaintiffs' case 
isthat the sale deed is no: supported :by 
consideration and family necessity and that 
the debts recited in the sale deed were not 
binding on them. The appellant defended 
the suit on the ground that the first defen- 
dant had incurred debts which were binding 
onthe family. After the debts ` were 
discharged a sum of Rs, 2,800 had been paid 
The balance of.Rs. 6,000 


ofthe minors. She therefore pleaded that 
the sale deed was not liable to be declared 


void.- . E 


2. 0.0. No.30f 1963 was filed by the 
second defendant wife and her minor 
daughter the third defendant for maintenance 
from the first defendant. She also claimed 
a cherge on the suit property. 
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The appellant who is also the 4th defendant 
in the suit contended that the sale in her 
favour was in discharge of the antecedent 
debts and that she was a bona fide purchaser 
for value and in the circumstances the-plain- 
tiffs could not claim any charge on the A 
: Schedule- properties oe 


' i Me pe - - UM . 

.3.- The learned single Judge found that the 
:sale deed which is marked as Exhibit B-1 is 
«not binding on the 2/3rd share: of ‘the minor 
‘plaintiffs and, passed a preliminary decree 
for partition and separate possession in O. S. 
.No. 191 of 1967. The learned Judge also 
-decreed O. S. No. 3 of 1968 and granted 


maintenance at the rate of Rs. 30 per month 


for the wife and Rs. 20 per month to the 
minor daughter and created a charge over 


the 1/3rd share of the first defendant, in the* 


Said properties. On. ‘appeal by the 
appellant the learned single Judge of this 
‘Court confirmed the findings of the learned 
Subordinate Judge and dismissed both the 
appeals. The cases were posted for being 
mentioned. The learned single Judge stated 
that the plaintiffs would be, bound to bear 
the 2/3rd share of the liability of the. debts 
which were found to . be binding on the 
estateand the interest thereon. In this 
view, the learned Judge directed that the 
appellant would .be entitled to get 2/3rd 
share of the interest due on the said debts 
alongwith 2/3rd share of the -principal 
debt. As regards maintenance the learned 
Judge Held that'the maintenance would not 
:be a charge on the 1/3rd share of the property 
in respect of which the alienation has been 
upheld. a 


‘4, Inthe appeals before us Mr. Sivasubra- 
manian, the learned counsel for the appellant 
_argued that the alienation should have been 
upheld in entirety and not merely to the 
‘extent of the 1/3rd share of the property. 
<The learned counsel urged that. out of the 
total consideration. of Rs. 15,000 a sum of 
.Rs. 6,200 was paid for meeting the debts 
which are binding on the family, a sum of 
Rs 2,800 was paid in cash at the time of 
registration. The balance of Rs. 6,000 had 
been deposited in the names of the minors 
and that the deposit carried interest at the 
rate of 7 1/2 per cent per annum. The learned 
counsel referred to well established principles 
of Hindu Law that it was not necessary for 


- perty was 
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( 
an alienee from the manager of 
family to look to the application of the 
money. The learned counsel also stated 
that the learned Judge committed a serious 
order in stating thatthe value of the pro- 
Rs. 25,000. According to the 
learned counsel there is absolutely no basis 


a joint 


` either in the pleadings or in the evidence for 


this. c 


5. The question for consideration is whether 


Exhibit.B-1 sale deed is valid and ‘binding on 
the. joint family and the plaintiffs. , The pro- 
perty sold under Exhibit B-1 isan extent of 


1.80 3/4 acres of three crops . paddy land. 
The consideration of Rs. 15,000 is made up 


of the following amounts:  , | 
(1) A sum of Rs. 3,500. payable.to the Kasi- 
palayam Co-operative Agricultural Bank 
Limited under loan No. 2522, dated 31st 
July, 1964. l 


t LÀ 
`% i t M 


(2 A sum of Rs. 2,100 payable to one 
Kembara under the decree in O. S. No. 
462 of 1963 on the file . of the District 
Munsif's Court, Erode. 7 


(3) Asum of Rs. 600 for discharging the 
debt borrowed by plaintiffs’ father .from his 
uncle Velusamy. ERE 


(4) Rs. 2,800 reserved to be paid before the 
Sub-Registrar for the purpose of meeting 
sundry debts and for maintenance’ of the 
minors. 2M 


EA 


(5) Rs.6,000 to be deposited in a -bank 
in the name of the minors. DEN 


The sale deed... stated that recitals lto 3 
should be paid directly by the appellant, and 
the necessary receipt for the discharge of the 
debts obtained. Schedule B and C proper- 
ties were given as security under the sale 
deed. Exhibit B-9, dated 11th December, 
1965 is a receipt for Rs. 2,100 issued by Raju 
in favour of the appellant for the receipt or 
Rs. 2,100 due to the latter under the decree 
in O. S. No. 762 of 19630n the file of 
the: Munsif’s Court, Erode. Exhibit B-3, 
dated 27th September, 1963, shows that full 


-satisfaction of the decree was recorded on 
27th September, 1969. Exhibit B-11 shows 
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that on llth January, 1966.an award was 
passed by the Extension Officer (ctops) Erode 
- in A.F. No. 8 of 1965-66, for a sum of Rs: 3,279 
in favour of the Kasipalayam ‘Co-operative 
Agricultural Bank Ltd., against-the plaintiff's 
father. Exhibit .B-10, dated 14th” March, 
1966'is à receipt issued by the Kasipalayam 
‘Co-operative Agricultural Bank in favour of 
the appellant fora sum’ of Rs. 3,452. 63. 
There is no record to ‘show that the appel- 
lant had paid "a" súm -*' of Rs. 600 to the 
plaintiffs’ uncle Velusamy as recited in 
, Exhibit :B-l.C^ There is no dispute that 
‘a sum of -Rs. 6,000 was deposited 
in bank in terms of the recitals in Exhibit. 
'B-1." We are therefore in respectful agree- 
ment With the finding of the learned single 
- Judge that on the date of Exhibit-Bl there 
were only two debts which had to ' be dis- 
‘charged by the plaintiff's father viż., the 
“debt in favour of the Kasipalayam Co-opera- 
tive Agricultural Bank Ltd. in.a sum of 
-Rs. 3,500 and the other in -favour of the 
decreeholder Raju in O.'S..No. 762 of 1963 
on the file of the District Munsiff's Court, 


x 


Erode. 
Ka (! 


t6. Mr. Sivasubramanian contended that 


under Hindu Law, though the burden of proof - 


was on the alienee to prove that an aliena- 
“tion by the father or 
joint Hindu family was supported by 
consideration and: legal necessity, ^ the 
burden would be discharged if the. alienee 
was able to prove that there was; legal 
necessity. There was no- ‘duty cast ^on 
-the alienee to see to the application of 
the money. Further, it i$^equally not fdr 
‘the alience to find out whether the ‘manager 
or the father should sell the entirety of the 
property to meet the. necessity, Once ‘the 
 alienee was satisfied that there was legal 


necessity and he acted bona fide and after ` 


due enquiry, then he should be protected, 
notwithstanding the fact that the Coürt 
might take. the view that the necessity could 
have been met in ways other than by the sale 
of the property. The learned counsel also 
Jaid emphasis on the fact that when à major 
portion-of the consideration is found to be 
supported by legal necessity, then’ the Court 
was under a duty to uphold tlie sàle. In this 
case, according to the learried counsel “there 
was an admitted debt tó the tune- of 
Rs. 5,600 which required to be: discharged 
nd this taken. along with the 'sum-of 


the manager of the ` 


applied to~meet. the necessity. This is on 


"application of the money for the purpose of 


69 


Rs.,2,800 paid at the time of Tegistration of 
the .document would show ‘that. a major 
portion of the, sale ‘consideration . went for: 
the discharge of legal necessity. , 


"ts ` 4 r vs : 








the principle that the 
have the means of 
directing 
money. 


purchaser can rarely 
having control and 
the actual application of the 
It is also that 


meeting the necessity is a matter entirely for 
the manager to decide, and so long as he 
does it honestly and prudently in the interest 


70 


of ‘the family, the fact that- another 


- |person in the position of a Manager could 


have or would have made a better arrange; 
mentfor meeting the necessity is not an 


argument available to invalidate the actual - 


arrangement made by the Manager. Of 


course, if the ohállen3e to the alienation is 


on the ground that the antecedent debts 
incurred by his father were tainted by immora- 
lity; itis for the son - to prove that the 
antecedent debts were immoral and also that 
ithe purchasers had notice that they were so 
‘tainted. These principles ate borne out by 
the citations made by Mr. Sivasubramanian 
viz., S-i Kisha Das v. Nathu Ram}, Niamut 
Rau v. Din Dayal’, Gouri Shankar v. Jiwan 
iSingh3, Amrit‘ Dal v. Jayantilal*, Gopala- 
Krishna v. Krishna Iyer’, Veerabhadrappa V. 
Lingappa®,  Krishnarajan v. Doraswamy', 
‘Badhakrishnadas v. Kaluram? and Arvind v. 
Rnna?, We shall only extract the following 
passage from the decisionof the. Supreme 
‘Court in Radhakrishnadas v. Kaluram!: 
‘Where an alienation, ‘by way of sale of the 
. family property made: by a Hindu father is 
- challenged by his sons on the ground of 
' wantof legal necessity then it is now 
. Well established that what the alienee is 
required to establish is legal necessity for 
- the transaction and that it is not necessary 


* ^ for him to show that every bit of the consi- 


deration. which he advanced was actually 
"applied for meeting family necessity. The 
?reason is that the alienee can rarely have 
the means of controlling and directing the 
p actual application of the money paid or 

‘advanced by him unless he enters into the 
5 inanagement, himself”. 


t 


8: ` In this case, in.order to test the validity 
‘of-Exhibit B-1 sale deed, certain facts had to 
be borne in mind. Admittedly, in this case 


.the mother left the house of the father with 


EN 


|: 
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the minor children in August, 1965. . On 10th 
September, 1965, the 
mother issued a notice Exhibit A-1 through 
counsel to the first defendant and Muthusamy 
Gounder. The notice clearly stated that the 
first defendant was in the habit of ill- -treating 
the second defendant and that. finally he 
drove her out of the house with. the three 
children, with the result the second defen- 
dant had to go to her brother's house and 
was doing cooly work. The letter also 


accused the first defendant of squandering 


the money received from .the ancestral 
property by way of income. It gave the 
value of 1.75 acres which is the property 
sold under Exhibit B-T as Rs. 25,000 and the 
value of the house and vacant site,at 
Rs. 20,000 It further stated that the first 
defendant was attempting to sell-the property 
It also 
stated that any alienation or encumbrance of 
the family properties could not be-binding 


-on the second -defendaut and her children. 


This was served on Muthusamy:Gounder 


under Exhibit A-3dated 14th September, 1965 . 


and on the first defendant under Exhibit A-2 
dated 16th September, 1965. Admittedly, the 
app2llant is the daughter of the said 
Muthusamy Gounder. In Exhibit A-! notice 


sent by the second defendant’s, counsel 


Muthusamy Gounder's residence is given as 
No. 12, Kothukkara Nalla Gounder St., 

Erode. In the receipts Exhibit B-9 also the 
stated to be residing: at. 
Kothukkara Nalla Gounder. St., .Erode. 

Exhibit B-12 receiptrefers to the appellant 
as residing at No. 12, Kothukkara Nalla 
Gounder St., Erode. Tt is therefore clear 
that Muthusamy Gounder and his daughter 
the appellant herin were living in the same 
house at the relevant- time. As correctly 
stated by the learned Judge the absence of 
Muthusamy Gounder from the- „witness box 
is significant. Further, one` Marappa 
Gounder has given evidence as P.W. 1; 

He has stated that the value of plaint A 
schedule property at the time was Rs. 25,000. 


. He has also stated that the annual income 
from the properties would be Rs. 2,000 pér 


annum, due to the plaintiffs. No suggestion 
has been put to this witness regarding the 
statement made by him that the alienated 
property was worth Rs. - 25,000. 
Mr. Sivasubramanian sought to discredit the 
evidenee of this witness on the ground that 
he could not competently speak tọ the value 


ad 


second . defendant . 


Pi 


=<. 


of the property since on his own admission 
he hád not visited the property. We do not 
think that this contention of the- learned 
counsel can be accepted. Certainly . P. W. 
l.who is: also a resident of Erode can be 
expected to know.the-value of the properties 
in and around Erode. He is also closely 
related to the second defendant and the 
minors. P. W.-2 is:the second defendant. 
She has stated that since the last seven years 
she-aad her children were living in Sukkira- 
maniavalace. She has- also stated that the 
first defendant used to beat her and drove 
her out of the house and therefore she had 
to'go to Sukkiramaniavalace along with the 
children. Shé has also spoken. to the fact 
that from the alienated property, after 
meeting the expenses, there would be a net 
balance of Rs. 4,000 per year and thata sum 
of-Rs:-50 per month has -being obtained 
towafds‘rent- from the family house. In 
cross-examination she. has stated that she 
became deaf on account of the fact that she 
was beaten by her husband, the first defen- 
dant There-is- absolutely! no suggestion in 
cross-examination that her statement that 
she was driven out-of the house with the 
children by the first defendant was false. 
As against this, there is--the . evidence 


of only D. W. 1, the -uncle of the appel- 


lant. :The appellant. -herself has not gone 
into the-box.’ He has stated that it was he 
who nagotiated for the -sale transaction and 
that the second defendant and her children 
are still-living with the first defendant. He 
has denied that 


living at “Sakkiramaniavalace. It is signifi- 


cant that i in the-chief- examination he has 


notstated for what purpose Rs. 2,800 was 
given át the time of registration of the docu- 
merit. He has stated that. he did not know 
whetherplaint A schedule property was 
allotted to the first- defendant, under -the 
family partition. He merely believed that it 
was so, Hə his also stated that he did not 
make! ‘day enquiries and that he did not take 
any incumbrance certificate.. He has stated 
further that the purchase. was made under 
the belief that the property belonged to the 
first defendant and his mother. It is signifi- 
cantto note that even though D. W. 1 has 
stated that he arranged for the sale transac- 
tion on behalf of the appellant he has not 
attested the sale deed. On the’ evidence, we 
are not’ satisfied that the appellant has 
been able to establish that: Exhibit B-1 was 
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tha ‘second defendant was 


Îl 


supported by legal necessity except to the 
extent of Rs. 5,600. As already stated, D. W.. 
l has -not even given’ formal evidence , 
that either the appellant or he, made, 
enquiries and were satisfied that there Were. 
sundry debts for the discharge of which a` 
‘sum of Rs. 2,800 was paid.- The recital in* 
Exhibit B-1 that the first defendant had to 
maintain the minor children was obviously 
false because the second defendant and the. 
minor children had left the house even in- 
August 1965 and a notice had been issued by. 
counsel to the first defendant and Muthu-. 
samy Gounder claiming maintenance and. 
also warning him that the property should: 
not bə sold and if sold the sale would not be 
binding onthe second defendant and the 
children. We.are equally satisfied’ that the 
document was taken inthe’ name of the 
appellant by her father Muthusamy Gounder 
only to circumvent Exhibit A-1 notice issued 
by the second defendant's: counsel to. the 
first defendant and the appellant’ S father.: 


9. Mr.-Sivasubramanian argued, supportia 
by the decision in Sri Krishn Das v. Rathis 
Ram} that where the sale has been proved to. 
be for legal necessity, but there is no 
evidence as to the application ot’ a’ portion; 
of the consideration, a presumption would: 
arise that it has been expended for proper 
purposes aud for the benefit of the family. 
It must be noted that in the Privy Council 
case the total sale consideration . . Was 


. Rs. 3,50) out of which the necessity was pro- 


ved to the extent of Rs; 3,000. Similarly, H 
the case before the Supreme . Court” 
Rádhakrishna Das v. Kaluram?, out of: Ds 
consideration of Rs, 50,000, Rs. 45, 000" was 
admittedly for finding. debts. However, 
that is not the -position in this -case. 
Here, out ofthe total consideration of 
Rs.-15,000, the legal necessity ^ has been 
establishéd only to the ` extent of R's. 5,600. 
In the’ circumstances, we are | ‘unable: to 
accept the argument of Mr. Sivasubramanian 
that major portion of the consideration has 
beer proved to be fòr legal necessity and 
that the purchaser had not been able to prove 
the necessity oniy with regard to a negligible 
portion of the consideration. .Apart - from’, 


: aj 
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this; it,is borne out by the evidence of P. W.. 
l. and'also the notice issued ^ under: 
Exhibit A-1 that plaint A -schedule property 
was worth Rs. 25,000. As against this .the 
appellant has not established. that he had 
purchased the property for «an adequate 
consideration. Hindu Law on.-the subject 
is clear viz., although- thete may be legal 
necessity justifying  alienation,. it is not: 
open to a father or other manager to sacrifice 
family property for inadequate -considera- 
tion. The transfer.in such cases is liable.to . 
be set aside at the, instance of other.co- 
parceners. In Ram  Charan v. Bhagwan 
Das’, the Privy Council observed thus: . ` 


“In these circumstances, a transaction even . 
involving the disposal by Gopal Das of 
.the . entire. immováble family. property... 
might well be justifiable and be binding on. 
the whole family, provided the property was. 
not sacrificed for an inadequate price, 
and provided the -consideration was calcu- 
lated to relieve the necessity, tbe.existence, 
of which called for the disposition?'.: : 


> a> 
a 4 


10; "In Kailash, Nath v.. Tülshi Raimi, after, 


referring to the ratio of the Privy Council in - . 


Ram Charan v. Bhagwan.Das', Sinha, J. 
Observed thus: | ^ Vip ^. 4 


R ' ae of, 6$ 1 
“It is therefore, obvious that the adequacy : 
Of the price was.a "factor emphasised by. 
_their Lordships and .that it was not merely 

enough that the consideration was calculat- 
ed'to relieve the necessity. Both conditions . 
"Were to:co-exist.. Even though. the,-consi- . 
"deration was devoted to the payment of - 

the jüst.debts of Haiku Lal and by Narain, 
‘it was not open tothe. latter to sacrifice - 
‘the family property . for an inadequate, - 
Consideration. In the case before their, 
Lordships the evidence was,, under a sale | 


„deed executed under the orders .ofthe.: . 


„Court, the dlienee“been placed’ in posses-. 
Sion. ` This did not prevent their’ Lordships.. 
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property-was actually proved , to be worth. 
Rs. 40,000 when it was sold for Rs. 33,000 
PUR x L c 2 
ll. In Helava v. Sesigowda}, a Division 
Bench ofthe High Court observed thus: 


i “ry 


. dt is equally clear that while making 
„Such alienation of property of Which he is 
not the-sole owner, -he should exercise a: 
measure of prudence higher, as in the case 
_Of a trustee, than if he were its sole owner 
even if he was-making the alienation for 
:family necessity or benefit. If however 
the alienation is unreasonably excessive in | 
_the sense that more property has been 
- Sold than was necessary to relieve the 
existing necessity or for a grossly 
. inadequate: price, -it could | hardly be 
suggested that he exercised the required. 
. degree of prudence or did not unnecessarily: 
sacrifice family property”. S > 
12. In D. Nagaratnamba v. K.-Ramayya?,- 
the Andhra Pradesh High Court held: «© i 


“When there are minors, the father cannot: 
‘at any rate, neglect his duty to act as a. 
prudent guardian or trustee of the property: 
Needless further to say that even in cases. 
: of necessity not only the sale should be 
: for value but also the consideration should 
. be adequate”. XL x 
13.- The question arose for consideration 
before the Full Bench of the Allahabad High 
Court in Budh Nath v. Sat Narain Ram*. , 
The question referred to the Full Bench was- 
“Whether an alienation of ancestral joint, 
family property by a Hindu father is not 
binding on his son if it was made for inade- . 
quate consideration, even if there was legal; 
necessity". After referring to.the various 
decisions Sahai, J.'observed thus:  - , 


‘Several decided cases under the HindU 
“Law show a Hindu father or a manager ot. 


from setting aside“ the tratisaction on. the + ‘joint Hindu family is’ expected. to act, 


„ground that it~ was” an . improvident, 
“transaction”, "7.7 2 ely y 


Following this principle the" Bénch set'asidé | 


the sale deed on the ground that--the family 


1.. (1926)53 1. A. 142 1 A. I. R. 1926.P. C. 68.- 
2. A.I. 2. 1946 All. 349. 


‘prudently. However, great the necessity ` 
‘may be, if the joint family property is, 
sacrificed for inadequate consideration, it. 
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would be a highly imprudent transactioa 
and it would bea case where, though for 
. necessity, the father orthe guardian has 
not acted for the benefit of the estate of 
the members of the joint Hindu family. 
The father or the manager is not the sole 
owner of the property. In fact, until the 
partition takes place even his share does 
not stand demarcated. The ownership 
vests in all the co-parceners taken 
together as a unit. The. father and the 
manager therefore, only represent the 
co-parceners. Consequently, the  co- 
parceners stand bound by the act of 
the father or the manager of the family 
only to the extent the act is prudent or for 
-the benefit. of the co-parceners or the 
estate....For the reasons mentioned abov2 
Iam of the opinion that in order to 
. uphold an alienation of a joint Hindu 
family. property by the father or the 
manager, it is not only necessary to prove 
that there was legal necessity but also that 
the father or the manager acted like a 
prudent man and did not sacrifice ths 
property for inadequate consideration." 


14. In this case, P. W. 1 has given 
evidence that the value of the property was 
Rs. 25,000. As against this, there is no 
evidence on the side of the appellant. The 
appellant ought to have proved that the 
. father, the first.defendant, did not sacrifice 
the family property. for an inadequate con- 
sideration and the. sum of Rs, 15,000 paid 
towards the sale represented a fair- value of 
the property as on that date. Mr. Sivasubra- 
manian took strong exception to the 
observation of the learned Judge that there 
was no necessity to sell the entire property 
for meeting his binding. debts of Rs. 5,600. 
According to the learned counsel it was for 
the father to decide whether he should sell 
. theentirety of the property or only such 
portion which should'"be sufficient to meet 
the binding debts Though under the Hindu 
Law a wide discretion is conferred upon th2 
father or the manager to decide upon 
whether he should execute a sale or a 
mortgage of the family property for 
discharging the debts, the law enjoins the 
father or the manager to act.as a prudent 


^ 
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person. -The citations already referred to 
clearly show that it is the duty of the father 
to actin a prudent manner. If the father 
alienates an extent of 1.80 acres worth 
Rs. 25,000 for discharging only binding debt 
of Rs. 5,600 and that for a price of Rs. 15,000 
it would not be characterised as a prudent 
transaction. Weare therefore of the view that 
the learned Judge was perfectly justified in 
coming to the conclusion that the alienation 
of the entire property could not be considered 
be a prudent transaction. P 


15. We do not thiak that the learned 
counsel for the appellant could derive any 
support from Krishnarajan v. Doraswamy!, 
because this case reiterated the principles of 
Hindu Law already referred to by us and 
specifically referred to in the decision of the 
Privy Council in Ram. Charan v. Bhagwan 
Das?, that adequacy of consideration is a 
relevant factor in judging whether the 
alienation is prudent or not. | DE 


16. Mr. Sivasubramanian raised an alterna- 
tive contention and .sought to file an 
additional written statement before this 
Court. He has also filed C. M. P. 
No. 14159 of 1982 and C. M. P. No. 14160 of 
1982 in which it is stated that the property 
originally belonged to ‘one Kolandasamy 
Gounder. The said Kolandasamy Gounder 
died after the commencement of the Hindu 
Succession Act, 1956 leaving behind Ammani 
Ammal his wife and the mother of the first 
defendant and also the first defendant’s 
brother Velusamy. There. was a family 
arrangement under which the first defendant, 
his brother Velusamy and mother Ammani 
Ammal, dealt with the properties of the 
deceased Kolandasamy Gounder as owners. 
Exhibit B-1 sale deed was executed by 
Ammani Ammal and the first defendant. 
Consequently, Ammani Ammal must be hold 
to be entitled to one half of the properties 
covered by Exhibit B-1 and the first defen- . 
dant would be entitled to only one half of 
the ancestral property If that beso, then, 
the sale deed ought to have been upheld to 
the extent of Ammani Ammals’ share of one 
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half and 1/6th share of the first defendant. 
We are not inclined to accept the above 
written statement, and the contention urged 
before us on the basis of the additional 
written statement. Admittedly, there was a 
partition between the first defendant and his 
brother and. under the said partition, the 
property was allotted to the first defendant. 
The parties proceeded on the basis that the 
plaint A schedule property was the ancestral 
property in the hands of the first defendant 
obtained by him under. partition. The 
appellant in her written statement pleaded 
that Exhibit B-1 sale deed was executed for 
family necessity and was therefore binding on 
the plaintiffs. Itis now too late in the day 
for the appellant to shift her stand and state 
that one half of the plaint A schedule pro- 
perty belonged to Ammani Ammal. Even in 
the additional written statement it is admitted 
that there, was a partition of the properties 
between the first defendant and his brother 
and plaint A schedule property was allotted 
to the first defendant, but sucha partition 
did not and would not affect the rights of 
Ammani Ammal. The additional written 
statement if accepted at this stage would be 
to permit the appellant to alter the very 
nature of the defence which she had set up 
till now. Even D. W. 1 has stated dn 
his evidence that Ammani Ammal was added 
asa party to the sale deed because at the 
time the transaction was entered into 
Ammani Ammal-stated she had also some 
right. We do not know under what circum- 
Stances Ammani 'Ammal even if the bad 
right in the property acquiesced in the sons 
entering into a partition deed. We therefore 
decline to receive the additional written 
statement. 


17. Inthe result, we agree with the finding 
of the learned single Judge that Exhibit B-] 
sale deed is not binding on the 2/3rd share 
ofthe minors and is valid to the extent 
of’ 1/3rd share of the first defendant 
and the apppellant will be entitled to 
the refund of the deposit amount of 
Rs. 6,000 togethér with- interest accrued 
thereon. The appeal is dismissed. However, 
in the circumstances of the case, there will 
be no order as to costs in this appeal. 


18. However, the appeal has to be allowed 
with regard to one aspect. The  plaintiffs' 
suitas regards the appellant was confined 
only to Exhibit B-1. The consideration for 
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the same was only Rs. 15,000. Consequently, 
costs should have been -awarded against the 
appellant ona sum of Rs. 15,000 only. 
However, it is found that costs have been 
awarded against the appellant on -the value 
of Rs. 26,733.87 which is not correct. This 
is not opposed by the learned counsel for 
the respondent. We tLerefore direct that 
costs should be calculated on the value of 
Rs; 15,000 and not on the higher value of 
Rs. 26,733.87,  - i 


19. As regards the maintenance appeal the 
only ground that was urged by the learned 
counsel for the appellant was that there 
cannot be any personal decree against the 
appellant. The learned counsel is right in 
his submission that ‘there annot be a 
personal decree against the appellant. We 
therefore allow, the maintenance appeal to 
tke extent that the decree will stand modified 
inasmuch as it givesa personal decree for 
maintenance against the appellant There 
will be no order as to costs in this appeal 
also. 
R. S, 


EE 


Appeal dismissed 
IN THE HIGH’ COURT OF JUDI 
CATURE AT MADRAS, 

(Special Original Jurisdiction.) 
PaESENT:—G. Ramanujam, J. 


The Management of Kalpana Textiles, 185 
Palace Road, Madurai , -. Petitioner* 


y. 


The Additional Commissioner for Work, 
men's Compensation, Madarai (Appellate 
Authority under the Tamil Nadu Shops and 
Establishments Act, 1947), and another _ 


dee Respondents. 


(A) Industrial Disputes Act (XIV of 1947), 


Section 25-J (2) — Lay-off and retrenchment 
— Dispute fo be decided in accordance 
with chapter V — Any State Act to give way 
fo the Industrial Disputes Act. i 


(B) Tamil Nadu Shops and Establishments 
Act (XXXVI of 1947), section 41—~ Retrench- 
ment — Appeal fo Additional Commissioner 
for Workmen's Compensation — Question of 
jurisdiction raised by management not con- 
sideredby Appellate Authority. poe 


“W.P. No. 2408 of 1981. — 4th November, 1982 


y 


n-- KALPANA TEXTILES Y, ADDL. COMMR. FOR W. C. (Ramanujam, J.) 


Held: Theo peration of the Industrial Disputes 


r as well as the Shops and Establishments . Act 


can be invoked for the settlement of 
;Industrial Disputes.. The later ~clause in 
sub-section (2) of section 25-J of the Industrial 
Disputes Act makes | an exception.: It says 
that the rights and liabilities of employers 
and workmen in so far as they relate to lay- 
-off and retrenchment. shall be determined in . 
accordance with the, provisions-of Chapter V. 
Therefore, disputes. relating to lay-off and 
retrenchment can only be  determined.in 
accordance with Chapter V of the Industrial 
Disputes Act and any State Act will have to , 
give Way to the extent indicated above. 

" ae 6. J 
On the question of jurisdiction, whenever 2 
‘party beforea statutory authority questions 
' its jurisdiction to hear the case, it is the duty 
of. the authority to decide the question. of 
` jurisdiction before proceeding to decide the 
case.on merits. - [Para. 5,] 


-— 


Case referred to:— 


Safire Theatre v. Commisstoner. Workmen's 
Compensation, (1977) 2M. L.J. 191: 90 
L. W. 490: (1977) Lab. I. C. 1698 : (1977) 2 
Lab. L. J. 312: A. I. R.- 1978 Mad. 14; 


"Petition under Article 226 of the Constitu- 


-tion of India, praying that in the circum- . 


Stances stated therein, and in the' affidavit 
filed therewith the "High: Court will be 
pleased to issue a writ of .certiorari, calling 


for the records in T. N. S. E. Case No. 5of . 


1976 on the file of the first respondent 
(Additional Commissioner for Workmens 
Compensation, Madurai) . Appellate Autho- 
rity ünder the Tamil Nadu Shops and 
Establishments Act, 1947 and quash the 
order passed therein, dated m us 1980. 


.S. Jayaraman, for Petitioner. - 


J. Kanakaraj, Additional Government ` 
Pleader, for 1st Respondent. 


'R. Gandhi, for K. Raja, for 2nd Respondent. 


The Court made the following 


OapER.—The 2nd respondent herein was 
working as the Assistant Accountant in the 
petitioner's establishment. By a notice, dated 
7th September, 1977 he was informed that 


wv 


- tion 41 of 


. 75 


consequent on the reduction of work -in the 
accounts section, it bad been decided to 
retrench the Assistant. Accountant and that 
as such his services would stand retrencbed 
with effect from 10th September, 19/7. -He 
was also paid one month’s salary in lieu of 
notice and retrenchment compensation as 
laid down under section 25-F of the Indus- 
trial Disputes Act. 


a ‘ Y . 
2: : The 2nd respondent took the matter for 
conciliation under the Industrial Disputes 
Act. But however, he did not pursue those 
proceedings but filed an appeal under sec- 
the Tamil Nadu: Shops and 
Establishments Act, before the Ist respon- 
dent. The Additional Commissioner} , for 
Workmen's Compensation, Madurai, ques- 
tioning the validity of the said order of 
retrenchment. The following’ were the 
grounds of appeal set out in his memorandum 
of appeal before the Ist respondent: 


. “1, The order of retrenchment is illegal. 


_' 2, The respondent is a firm under the 


Shops and Establishments Act and he has 
not complied a the provisions of the 
Act. 


3. The respondent has' not, bein given 
notice under the provisions of the said 
Act and hence the retrenchment is illegal. 


trp 


be 


4. The respondent's conduct. in retrench- 
` ing the services is not reasonable and has 
to be set aside", 


3, The petitioner-management filed a 
counter statement contending tbat the 
appeal under section 41 of the Shops and 
Establishments Act is not maintainable and 
that the 1st respondent cannot go into the 
validity, necessíty or bona fides of the order 
of retrenchment. It appears that at the time 


“of the argument. the management placed 


reliance on section 25-J(2) in supportof its 
contention that the appeal under section 41 of 
the Shops and Establishments Act in relation' 
to the dispute relating to retrenchment cannot 
be maintained. However, the Ist respondent 
without considering the question of lack of 
jurisdiction raised by the petitioner to 
dispose of the appeal filed by the 2nd respon- 
dent under section 41,and proceeded to 
consider the case on merits, After considering 


` 76 


,ithe merits, the, 1st respondent held that there 
was no justification for the management 


to resort to, retrenchment, especially 
. when the management was earning 
profits during ,the relevant period. In that 
. View, he set aside; the order of 


retrenchment passed by the management on 
, dth September, 1977. The validity of that 
order is challenged in this writ petition both 
on the ground of lack of jurisdiction on the 
part of the Commissioner for Workmen’s 
Compensation, Madurai to deal with the 
appeal under section 41 and on the merits. 


4, „Having regard to the fact that the writ 
petition is to be allowed and remitted to the 


Ist respondent to-first consider the question 


; of jurisdiction and then to decide on the 
merits,it is unnecessary at this stage to go 
~into the merits of the case. 


5. On the question of jurisdiction, whenever 

a party before a statutory authority questions 
Its jurisdiction to hear the ease, it is the duty 
- (Of the authority to decide the question of juris- 

diction before proceeding to decide the case on 
merits. In this case, the petitioner-manage- 
ment has raised the question of jurisdiction. 
But the 1st respondent has not discussed that 
question and given its finding thereon. 
According to the learned counsel forthe 
petitioner, though the petitioner may 
have two remedies, -one under the 
Industrial Disputes.Act and another under 
Shops and Establishments Act, as has 
been held by a Full:Bench of this Court in 
Safire Theatre v. Commissioner, Workmen's 
Compensation, if the dispute relates to`lay- 
off and retrenchment, it has to be determined 
only in accordance with the provisions of 
Chapter V of the Industrial Disputes Act. 
Such position is made clear in sub-section (2) 
of section 25-J. Sub-section (2) is as follows: 


"For the removal of doubts, it is hereby 
declared that nothing, contained in this 
Chapter shall be deemed to affect the pro- 
visions of any other law for the time being 
in force in any State in so far as that law 
provides for the settlement of industrial 
disputes, but the rights and liabilities of 
employers and workmen in so far as they 
E e ee 
1. (1977) 2M. L.J. 191 : 90 L. W. 490 : (1977) 


Lab: 1.C. 1698 :(1977) 2 Lab. I. C, 312: A. I, R. 
1978 Mad. 14,” "E 
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relate to lay-off and retrenchment shall be 
determined in accordance with the provisions 
of this Chapter". | 


6. This sub-section firstly declares that 
nothing contained in Chapter V of the 
Industrial Disputes Act will affect the provi- 
sions of any other law for the time being in 
force in any State in so far as that law 
provides for ‘the settlement of industrial 
disputes. ‘From this it is clear that the 
Industrial Disputes Act, which is a Central 
Act, and any State Act providing for the 
settlement of industrial disputes will have-a 
concurrent operation and one cannot exclude 
the operation of the other. This means-that 
the operation of the Industrial Disputes Act 
as well as the Shops and Establishments Act 
can -be invoked for the settlement of 
Industrial Disputes. The- later clause in 
sub-section (2) of section 25-J makés an 
exception. It says that the rights’ and 
lisbilities of employers and workmen in 
sc far as they relate to lay-off and retrench- 
ment shall be determined in accordance with 
the provisions of Chapter V, Therefore, 


disputes relating to lay-off and retrenchment 


can orily be determined in' accordance with 
Chapter V of ‘the Industrial “Disputes 
Act and any - State Act will ‘have to 
give way to the extent indicated above. 
Section 25-J 2)-which has been , relied 
on -by the . management to- oust the 
jurisdiction of the Ist respondent has not 
been referred-to and no finding has been 
given on the question of jurisdiction. Since 
the provisions of section 25-J.(2) appear to 
affect the jurisdiction of the Ist respondent, 
a decision by the Ist. respondent on the 
scope of that section is necessary before the 
Ist respondent gives his decision on merits. 


7. In this view of the matter, the writ peti- 
tion is. allowed and the order of the Ist 
respondent dated 30th July, 1980 is quashed 
with a direction to the: 1st respondent to 
dispose of the matter, afresh, after giving a 
finding on the question of jurisdiction, within 
two months from the date of the receipt of 
this order, There will be no order asto 
costs. 


S. J. 


rl 


Peti tion allowed. 


$1): 


IN, THE . HIGH : COURT! Or _ JUDICA- 
TURE AT MADRAS. | 17 . 


Present:—K. Shanmukham, J.-...- : 


Shamsuddin. and another... UL 
.. Peétitioners* 


a ? -= 
- rv = 
^» ^a 
v. 


, Tuticorin:; ‚Jamia Masjid, Tuticorin; repre- 
‘sented by its President P.: A. Abdul 
Gaff oor, and others Respondents. 


Wakf.. Act (XXVII of`1954), section 55 (2) 
Suit, filed against wakf—Consent of W arf 
Board ` not une, r sa filing- the sait— 
Suit, held’ barred: ue ore ' 


wma ure 


enw 


` Board ds. oeg “Tnothis casé, it is nèt in 
; dispute that the relief. ‘sought for is in respect 
ofa, wakf: Again, it-is not, in dispute that 


no “written consent from the Board envisaged ' 


in. sub-section .(2) was obtained by-the plain- 
tiffs. ol heii, it tcfellows cu we a suit shell 
“not - be, instituted. ` ant i Para. 2: 
“Boeing c Do 0m 0c dns 
“Case referred. to = b o 4$ i^ l 


‘Mohd. ‘Jacoo.” v. ‘District: Collector, “A; i k 
-1962 Ker. 343.. d eo 


Petition under scion 115 of Act -V- of 1908 
praying the- High Court-to revise. the order 
of the Court of-the Subordinate Judge (Prl), 
“Tuticorin, : dated- 17th "February, 1982 and 
made: in —I.A. No. 26: pi ees in A 5. 
No., ; 4 of 1982. - 


F. dM ahaboob J ain, fór Petitioners. 


ap "Srinivasan . ‘and : i Handrasekaran, ‘for Res- 
pondents. : prts n 

The Court made the ua ENT 

Ones. —The plaintiffs in O.S. No. 4 of 
1982, on the file of the Sub-Court, Tuticorin 
came forward with I.A. No. 26 of 1982 for 


appointment of a Commissioner for taking an 
inventory of the account books of the first 





e R. P. No, -3477 of 1982. ^7 
E 23rd February, 1983. 


SHAMSUDDIN 8. -TUTICORIN JAMIA MASJID' (Shanmukham, J.) 
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respondent-wakf. The suit itself is ‘one pur- 
‘porting to have been laid under section 92 of- 
the Code of Civil’ Procedure‘ claiming the pri- 
mary relief of framing a scheme.’ The res- 
pondents opposed, the said application on the 
ground that the ‘suit itself is not maintainable 


-for- waht: of consent ofthe Wakf Board and 


- “He ne 


therefore, the application. deserves to be dis- 
missed. The learned Subordinate Judge up- 
held the preliminary objection raised by, the 


` fesporidents and dismissed. the application fon 


appointment. of a Commissioner. It is this 
order that is assailed in this: revision. 


2. : According to the kad eine for the 


-patitioneny, the Court below erred. in consider- 


g the. maintainability of the suit-when all 


i aa before the Court below was an appli- 
n cation for appointment -of ʻa’ Commissioner. 
-F find, such a contention is: ‘hardly tenable. 


For, before a Court-is seized of any proceed- 
ing, ;it, must have the jurisdiction to enter- 
tain the same -or -the proceeding ,must be in 
order. :In this case, the defence is. that 
the- -very. suit. cannot be- entertained 
by the - Court, because, -the plaintiffs 
had not admittedly obtained the consent in 
writing of the Board as per mandate.in sec- 
tion 55 (2) of the Wakf Act 1954. ‘Accords 


-ing - to -the said provision, no' suit to obtain 


any of the reliefs referred to in section 92 of 
the Code of Civil Procedure, 1908, relating to 
any ‘wakf.shall be instituted by any person 
or authority other than the Board without 
the consent in writing of the Board and for 
the institution of any such suit, it shall not 
be necessary to obtain the consent referred — 
to in that section, notwithstanding anything 
contained therein, provided that nothing in 
fhis sub-section shall apply in relation to any 
such suit against the Board. The provision 
clarlyp points out that so far as any proceed- 
ting is against the Board, there is no need 
to obtain the leave of the Board; but so far 
as any other suit where any of the reliefs 
referred to in section 92 of the Code of Civil 
Procedure relating to any wakf were to be 
claimed, then the plaintiff should obtain the 
written consent of the Board. According to 
the plain language employed in sub-section (2), 
it is obvious that very institution of 
the suit without the ‘written consent of the 
Beard is barred. In this case, it is iot in dis- 


pute that the relief sought for is in respect of a 


wakf. (Again, it is not in dispute that no 
written consent from the Board envisaged in 
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sub-section ;(2)- was obtained: by the plain- IN: THE HIGH COURT OF JUDICA- 
ifs. ‘Then, it follows. that Such a suit shall TURE ‘AT MADRAS.’ X40 “i 


€ 
- 


ched by the, Court below is .unassailable. » PRESENT —$. S Wwamikkanna, . J.. T- 


n [ap E S "X e Kamala Ganapathi Subramaniam ! i o: 
go.» Learned counsel-for the respondents re- Pere Petitioner 
ferred to-a Full Bench,decision, of the Kerala © ^"^^ -+ zm 


Ba GPO BIE AS ee E iade dicirur leri M cm es 


Polar ee : - le . ^ ‘ = 
. High -Court-in Mohd. Jacoo.v. District Collec- y. "WT 


Lu 


ot be surprising |Coimbatore ^ -robis t5 5 d 
. df the legislature, thought it;wise to, curtail .« "7 > (-5232, vRespondent. 


D TAsS ECTS M RC RN LS 

him to comply with both sub-section (2) (A Tamil Nadu Land. Reforms: (Fixation 
of section -55- of : the. Wakf:-Actoand with! ‘of, Ceiling on’ Lánd) Act (EVIT of-1961) 
-1uisection 92 of the: Code.. -The very-fact'tlíàt as' amended by Act “(XXXVI of 1972), 
16 the Legislature armed the- Board' with véry section 2—Lands. held by religious trust of a 
- extensive" powers ‘so‘-far as -the greene public nature—A pplicability of Act. 

tion of wakfs was.concerned, inclusive-of pps Poy. cnt — 
4 the.power in:bring a -suit without comply- (B) Deed:— Construction — Will — Lands 


: 4.7. ot 1, ‘Set apart: for teaching Veda - 
-T .ing’ with séction 92'.of -the. Code, is good part: for teaching Vedas and ‘Sanskrit as 


=; reason for thinking that, so:far as suits.‘by pene Acai ee E mE bati is Once 
-i ptivate -parties ate concerned; section 55°Of 77. i Z tool, TiruchirappalE. and. thelr. Iras 
-u the Waké: Act was’ intended to supplement «boarding is Jt ell-Nature-of trust cheated 

=> -and not to replace section 92 of the Code. © Au eee E. epic 
2 dn other" words, the entire “subject-matter Held; T n. ofüer-to create à reli gious trust in 
ari by” section '55 -of the Wakf Act ^n ER -a ‘particular’ institution, it i$ not necessary that 
ae (mox Ted p 


‘the 'said' institution should be ‘run-by the’ 


rm ie PE EEE Cee ee ;, author of the trust. Tt is only the intention 
3 prea du ed pr tud fatis and 5 of the author that has to be considered in 
gcc Oe ee M M EE order to decide. whether a particular trust is 
STO Ub - .Petition dismissed, ‘2'Teligious trust ofa public nature or a pub- 


* 





pe m Tu i lic trust of a charitable nature. ‘[Para, 9.] 
tke Nae NU Cur die SPLIT. 2. Vedav are connected: with only Hindu -Reli- 
PEL oa tg. ae agin? Sanskrit though a language of inter- 
Bao. pt . 5 TOES national character and. is the main language 


pomum ACTED LT ; that has given birth tó 'many- other, civilised 
AN M 00 477. .5.. languages in- the world cannot: claim itself to 


We FW. x. e s ou^ v. | belong to a particular religion-og community. 
Some Loo ul Bee S592. , 17. [t ig a language which, Bharat has given birth 
ea Oe mel BG 25o7 ^ 5 ^^ to for the benefit of the entire human race. 
ius "EM TAA AS. a -civilised\ -t language « which . came into 
il c i Vo 5 70. ^^ ^ existence very early during the time of: the 
DUE 7 ar9$5 7 Tustjto. -^,' human existence it contained Vedas and 

AERA: se Sa P171 Shastras as well as Ágamas. The imparting 
Ds ad oc muse, on 27 5. uo. Of instruction in the “Vedas and Agamas is 


UNS Coi a.c. 0 70 70577 certainly of a^ réligious nature. : Theréfore 








: l ; Ss -whénever a. trust Which is of a’ public nature, 
fo EX aon - san p ae £C ecc - os 4; * . ES s P "ac. . i 

oo ee aU uL NL oe E "provides for imparting of instruction in’ Vedas 
Te qug ee Oe Ie E -and Agaras, certainly that. will be a religious 

Ip" UP. ure umup Oe deren 2 l 

n ae dd gsi ~ : E "e n S aad E dm 7 A E : ji Us 

e fe taro nar FE Aaien ! 

pur x "C.R.P. No:1499 of, 1982; .- 


T—— 9 a — à; Voc ted " - uium: T. s md em i * : 
qi ho ASESOR. 1962: Ker 343; 0 e or Der deu ut E | (th March, 1983, 


-Ehe-.Authorised Officer, "Land ‘Reforms, ` 
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trust of a public nature and the imparting of 
the instruction in Vedas and Agamas cannot 
be anything. other than of a religious nature. 
Therefore the public trust with. fifty standard 
acres of land created as per the will for the 
imparting of instruction in Vedas and study 
of Sanskrit -in the National High School, 
Tiruchirappalli is a religious trust of a public 
nature. The Tamil Nadu Land Reforms 
(Fixation of Ceiling on Land) Act (LVIII 
of 1961) (as amended by the Act XXXVII 
. of 1972), is not applicable-to the lands held 
by the religious trust of a public nature created 
under the - will. - . [Paras. 15 and 16.] 


E 


Cases referred to:— "E 


Vedapatasala Trust v. State of Tamil Nadu, 
(1981) 94 L.W. 137; -Ratilal v. State of 
Bombay, 1954 S.C.J. 480: (1954) 1 M.L. 
J. 718: 1954 S.C.R. 1055: A.LR. 1954 
S.C. 388. - : 


K. Srinivasan, for Petitioner. T 


Chinnaswamy, Government Fleadet, for Res- 
pondent. 


The Court conde the following 


Orper.—This-is a civil revision petition filed 
by the landlady, Kamala Ganapathi Subra- 
maniam, under section 83 of the Tamil Nadu 
Land Reforms (Fixation of Ceiling on Land) 
Act (LVIII of 1961) as amended: by the Act 
(XXXVII of 1972), hereinafter referred to 
as the Act, against the judgment, dated 25th 
February, 1980 in L.T.A. No. 149. of 1979 
on the file of the Land Tribunal (Principal 
subordinate Judge), Coimbatore. The Land 
Tribunal, while entertaining the appeal against 
the order of the Authorised Officer, Land 
Reforms, Coimbatore in file No? 6K|MRI|L, 
dated 23rd December, 1978, held on the point 
whether the order of the Authorised: Officer, 
declaring surplus land in respect of the, three 
charities is correct, that so far as Ayyarval 


-Choultry, Palani is concerned, the Authorised . 
Officer has committed an error in converting : 


the actual extent, into standard acres, that he 
has to arrive at the standard acres under sec- 
tion 3 (40) of the Act taking the basic assess- 
ment as the rate at which the land is assessed 
to land revenue and declare the surplus and 
so.far as Arudra Rathotsavam is concerned, 
he held that,-it-is,a public. trust.of a chari- 
tabler nature, concurring with the gonclusion 


of the- Authorised Officer. ^ Under the head 
' Arudra :Kathotsavam. Charity’, the Land Tri- 
bunal also held that since the land in this 
case is dry, the Authorised Officer has to allow 
one ordinarly acre besides-the permissible 
limit of five standard acres in calculating the 
surplus "land held by this trust. Since the 
actual extent is Ac. 10-65 he has to- exclude 
one acre and convey the remaining acres 9-55 

into standard acres and declare the surplus 
in excess of five’ standard acres. So far as 
the firidings in respééct of ‘Ayyarval Choultry, ' 
Palani and Arudra Ratlíotsavam cliarities are 
concerned, the conclusion arrived at by the 
Land Tribunal is not now questioned by the 
revision petitioner herein. On, the other 
hand, the nature of the charity for the teach- 
ing of Sanskrit and Vedas in the National 
High School, Tiruchirappalli and for the free. 
boarding of Brahmin students studying Vedas- 
and Sanskrit in the National High School, 

Tiruchirappalli alone is the only question- 
before us in this civil revision petition. 


2. Mr. K. Srinivasan, learned counsel for 
the revision petitioner contends that the 
conclusion. arrived ^ at by the Appellate 
Authorty that the trust cannot 'be con- 
Strued as'a hostel entitled to an exemption 
limits of 25 standard acres is not correct, 
because, the trust squarely comes within the 
definition of section 2 of the Tamil Nadu 
Land Reforms Act, 1961. This section was 
Substituted’ by the Act XXXVII of 1972. 
The said section 2 reads as follows :— 


“Act not to apply to lands held by existing 
religious institution or religious trust. of 
public nature : 


(1). Subject to the provisions of sub-see 
- tions (2) and (3) and of section 6, 
nothing contained in this.Act shall apply 
to lands held,— 


(i) by any _Teligious institution, or 


(ii) by _ any religious trust ofa public 
nature, which is in existence on the date 
of the commencement of this Act. 


(2) Notwithstanding’ anything contes in 
sub-section (1), no such religious institu- 
tion or religious trust of a public nature as 
“Is:referred to in sub-section (1) shall ac- 
quire by-any means "whatsoever any land 
after the date of the commencemeht of this 
' this Act. E: 


11 1 ' ' ! 
` 


80, 


(3) Notwithstanding anything contained in 
this Act, for purposes of this section— - 


-- 


(a) where a public trust in existence on the 
date of the commencement of this Act, has 
been created both for a public purpose of a 
religious nature and for any other public 
purpose; or on 


(b) where the income from a public trust 


in existence on the date of the commence- . 


ment of this Act is appropriated both for 
a public purpose of a religious nature and 
for any other public purpose, such publié 
trust shall be deemed to be a religious trüst 
of à public nature." LEE: 


It is not in dispute that the trust is in exist-- 
ence on the date of the commgncement of this 


Act. ~ By virtue of the provision of section 2- g 


of the Act, Mr. K. Srinivasan, learned 
counsel- for the’ revision- petitioner contends 
that the trust had been created for-a religious 
purpose and the income from the public trust 
thus created and in existence today on the 
date of the commencement of this Act is ap- 
propriated for a public purpose of a religious 
nature and as such, the trust in question 
should be deemed to be a religious trust of 
a public nature as per the provision under 
section 2 (3) (b). In support of his conten- 
tion the following passage in the will, dated 
12th May, 1894 executed by Kaniyur Krishna 
Iyer is relied on. RR l 


M 


1894 angeytb Gi wrgsb 12 GsB&ég 
gu ege Bier. prab 31 Qs 
s ALGUL STQisr (sr ptotb 
aiysrmapug i geiq Sob Daho gra 
- Qaawru gurb Aciu TTo Ù uy a tac 
Gurpt sut Ageaycrdiu@G@su rer 
AUA mass yi Fronerth Aur er 
Quam awig HTSV s 
earGor you ss mes p GT óg 
Sed Ava Ho m Qaod Marg mM escis L. 
uy Aol Sutra ib. Oru HPF sud SAGI gor d» 
. TALU Sy Qswmes Grutor ereire 
2 5G5sDUug Yagotta ALS GST 
acne? YO bab shoas Br 5 Sas tb 
arGac ous. Garuggsgnit UP DICA 
ayer LASLA — e Qoue gas 
Grap: wiwi G&G Oei Qariog 
Asb Agqnh qsósinqgurésibijewb gw 
Qarab urearg Ga wiwa 1137 Gg 
one shb QAwrés Gib Sros ar 
AUDUMA BED s udev as 
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O uE : 
Qis Lue Get coeTib Ca sb owib S Sb 
Lug. & 57 190p ibioesr AF Duy C 55 sm enr ul 
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The above lands mentioned for this trust re- 
late to an extent ‘of acre 50-62 in West 
Komaralingam village and Kaniyur village in 
Udumalpet taluk. . The relevant portion of 
the will, dated 12th May, 1894 bequeathing 50 
acres of land shows, that the above land has 
been given in entirety (v7 o: 1 gah u1 sn s) 
for the benefit of Brahmin students studying 
Vedas and Sanskrit, viz., towards their edu- 
cation and maintenance. U ; 


“Oss wpwsGQervarh Gausb wbb ew- 
Ags» LEAM Ahma ASHDur mé 
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Referring to the above passage in the will, 
Mr. K. Srinivasan, learned counsel for the 
petitioner contends that the above said lands 
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of about 50 acres were set apart. for teaching 
Vedas and Sanskrit as well as for the main- 
tenance of the Brahmin students studying 


Vedas and: Sanskrit in the National High. 


School, Tiruchirappalli and for their free 
boarding and as such, the entire land of 
about 50 acres mentioned. above. should be 
exempted from the-purview of.any of the pro- 
visions of the Act because section 2-of the 
Act squarely, provides that nothing contained 
in the-Act shall apply to lands belonging to'a 
religious trust of a public_nature. i 


3. According to the learned counsel for the 
revision petitioner, neither on the ground of 


only Rs.: 1,200 being utilised for free board-. 


ing-every year nor on the ground that the 
institution viz., the National High School, 
Tiruchirappalli was not, either founded or 
run by the author of the trust or his descen- 
dants, the trust does not come under the 
definition - of a religious trust, of a public 
nature, which grounds were taken as the basis 
for both the Authorised Officer and the 
Appellate Authority rejecting the contention 
of the revision. petitioner herein that the fifty 
acres -of land in question come within the 
purview -of the definition contemplated under 
section 2 of the Act in -that the land belong- 
ed to the religious trust of a public nature. 


4. In this. regard, Mr.-K. Srinivasan, 
learned counsel for the revision petitioner 
refers to. the decision in Vedapatasala Trust 
v. State of ‘Tamil Nadu’, for the following 


proposition: . 


“There,-is a definition of a "religious ins- 
titation" in section 3, (36-B) „of the Act 
and, therefore, ,for- the. purpose of sec- 
tion-2 (1) (i) it is that definition that will 
apply. As far _ as section 2. (1) -(i#) is 
concerned, the .Act itself, has not defined 
what is a religious trust of a. public nature. 
Consequently, we have to construe the pro- 
vision according to its ordinary meaning 
and its -natural tenor. The imparting of 
instructions in Vedas and Agamas is-certain- 
ly of a religious nature. . Therefore, when- 
ever a-trust which-is of a public nature 
provides for the imparting 'of instructions 
in Vedas and Agamas, certainly that ‘will 
be a religious trust of a public nature, and 





1. (1981) 94 L.W. 137. ^ 
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the-imparting of instructions in Vedas and 
Agamas cannot be anything other than of 
religious . nature. | 


m 


With regard to some of these cases the 
trusts in addition to running of Veda 
Patasalas, also conduct other, charities, like 
feeding four Desanthirees every day, teach- 
ing, Sanskrit and feeding brahmin boys, or 
maintaining a thanneer pandal. Section. 2 
. (3) clearly points out that where a public 
trust has been created both for a public pur- 
_ pose of a religious nature and for any other 
. public purpose or,the income from a public 
trust in existence on the date of the com- 
- mencement of the Act is appropriated both 
for a public purpose of a religious nàture 
and for any other public purpose, such public 
trust shall be deemed to be a religious trust 
of a public natare. , Consequently with re- 
gard to all these trusts on the basis of sec- 
tion 2, (1) (#) read with section 2 (3) of 
the Act; the provisions contained in the Act 
. will not'apply." -> 


foc. 


Mr. K. Stinivasan, learned counsel for the 
revision petitioner further relies on the deci- 
sion—Vavallevuai Maricair Dharmam v. State 
of Tamil Nadu?, in support of his conten- 
tion. In that decision it is observed as fol- 
lowed: `. ' , 
“Inthe instant case according to the. trust 
deed, the object of the trust (which was a 
Muslim Trust) was to run a madarasa 
where Muslim girls afd boys were given 
"lessons in Koran and also given lectures in 
“Islamic religion.. The question .was whe- 
"ther the trust was of a religious nature 
entitled to claim exemption under  sec- 
tion 2 of the Tamil Nadu Act (LVIII of 
1961), the Authorised Officer held against 
the trust and an appeal to the Tribunal 
also failed. On revision to the High Court 
. by the trustee .claiming that. the trust was 
. of a religious nature. 


Held: The madarasa was intended to give 
only religious instructions to- Muslim boys 
and girls and not general education. If it 
. was merely a general . education that, was 
 imparted, then, it will be charitable. But 
the entire object of the trust being to give 
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‘religious instructions"'to ‘Musliin-boys and 
girls’ that'is to spread religious tenets, the 
trust was only of a religious nature. ý 


PE M ad ty 


5. On the other hand, Mr. Chinnaswanly, 
learned Government Pleader, conténds that 
the relevant portion-of the will reads that it 
is only for the maintenance of-the Bralimin 
students studying -Vedas and Sanskrit '' that 
the author of the Will had created the trust 
and as such, the religious aspect contemplated 
by section 2 of the Act is not available in 
the object incorporated' in the relevant por- 
tion of the Will.. He further points out that 
the Appellate Authority had also- observed 
that the enquiry revealed that no income’was 
used for running the National High School 
which was in existence even before the trust 
was created. He also points out that the 
number of students admitted in the boarding 
has not exceeded 10 at any time and that on 
an average only a sum of Rs. 1,200 per year 
appeared to have been utilised -for-free board- 
ing. There is no hostel run by the trust and 
only a meagre amount-appears to have been 
_utilised for some inmates studying Vedas and 
Sanskrit. Therefore, it is submitted on be- 
half af the respondent, the Authorised Officer, 
by the learned Government Pleader that the 
trust cannot be construed as a religious trust 
of a public nature and totally exempt from the 
provisions of the Act.. 


- 


s 


6. The point for consideration in this civil 
revision petition is whether the fifty acres given 
by the testator for the maintenance and bene- 
fit of the Brahmin students studying Vedas 
and . Sanskrit in the National High School, 
Tiruchirappalli belong toa religious trust, of a 
public nature. 


i 
. 


7. That the trust in’ question viz., the testa- 
tor setting apart a portion of his lands: about 
50 acres in extent for the benefit and main- 
tenance of the Brahmin students studying 
Vedas and Sanskrit, is a trust of a public 
nature is not questioned. The conten- 
tion ' raised by Mr. Chinnaswamy, learn- 
ed' Government Pleader is -that the trust 
in question is not a religious trust of a 
public nature because under -section 3 
(36-A)—Explanation—the trust cannot be 
treated as a public trust. In this regard, the 
learned Government ‘Pleader to the deci- 
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sion rendered by Mohan, J., in R. Laksh- 
mand Pillai v. "Authorised: O ficer: “In 


that detision;the trustee was called upon to: 
produce -the accounts maintained by him and 
he was also permitted to let in evidence if he 
so desired. The-trustee filed documents relat- 
ing to the creation of trust and examined some 
witnesses including the clerk of the trust. The 
objection raised on behalf of the trust in that 
case' was that the trust was a religious trust 
of public nature and that the provisions of 
the Act as amended by the ‘Act XXXVII of 
1972 would not apply. It was held by the 
Authorised Officer in that case that the trust 
was not a religious trust of public nature. 
On the other hand, he held that the trust was 
a- charitable trust of public -- nature and was 
entitled to hold only five standard acres. 

The Tribunal held that the- liability to exemp- 
tion is conditioned upon the application of 
section 6-of the Act and therefore, he was of 
the view that the Authorised Officer could 
have granted total exemption for the' land 
proportionate to the expenditure incürred for 
religious and charitable purposes, and ought 
to have separated the remaining proportionate 
extent and declared the same as not property 
of the trust. In this view, he set aside the 
order of the Authorised Officer and remitted! 
the matter. The learned Advocate-General 
conceded that section 6 of the "Act will 
not apply to that case. -However, it was 
ufged by him that the trust cannot be called 
a public trust within the definition of sec- 
tion 3 (36-AAA), of a charitable nature. On 
the contrary, it falls squarely under thé 
Explanation to clause (36-A) because the 
factual finding of both the authorities is to 
the effect that a very small portion of the’ total 
average income alone has been spent for the 
purposes ordainéd in the Will. In C, R.P. 

No. 2643 of 1981, the” correctness’ -of the 
order of the Tribunal, which has held that 
section: 6 would apply, was not gone into, as 


it was agreed that section 6 did not apply to 
the case. In order to decide the question 
that arose in that case viz., whether the trust 
coüld ‘be, called a. public trust as ‘defin- 
ed under section 3 (36-AIAIA) of the Act or 
a private trust ,as defined under section 3 


rt 
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1. C.R.F. No: 2643 of 1981 decided on 
12th November, 1982. 
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(36-A) of the Act; on actual investigation it 
had to be answered whether the revision peti- 
tióier therein belonged -to ‘any one: of the 
categories mentioned therein. Therefore, the 
revision petition was allowéd and remitted for 
a limited purpose mentioned, above. 


8. Mr. K. Srinivasan, learned counsel . for. 


` the revision petitioner therein would contend 


that!.the above decision «is not applicable to 
the facts of the instant case before us: : He 
submits that the entire matter relating to the 
case' had been. placed before the ‘Authorised 
Officer as well as the Appellate Authority 
and both of them: have found concurrently 
that the trust is a public trust. According 
to..M?. K. Srinivasan, this ‘Court: is. only. 
called upon ‘to:decide whether the ‘said pub- 
lic trust is of a-religiou$ nature or of. á:chari- 
table nature. In this regard, he also. points 
out that both the ‘forums’ jane have observed 
that on an average only a sum. of Rs. 1,200 
per year appears to’ be^ utilised for free 
boarding. It is not mentioned by both of’ them 
as to what remained after.spending a sum 
of Rs. 1,200 per year towards the: purpose of 
the trust. This would only mean that the 
income from the fifty acres is only meagre and 
that the maximum: portion. of the same had 
been utilised for the benefit and maintenance 
of the Brahmin students studying Vedas and 
Sanskrit in the. National High School, 
Tiruchirappalli. Accordingly in C.E.P. 
No. 2643 of 1981 there was no finding of 
fact.even relating to the persons who were 
actually managing the trust whether they were 
the heirs: of the founder or whether they he- 
longed to the family of the founder. In the 
instant' case there is no dispute relating to the 
management of the trust. It is common 
ground that the heirs of the original founder 
viz., the testator of the will, Kaniyur Krishna 
Iyer are managing the trust. So. far as the 
income from those fifty acres of land is con- 
cerned, Mr. K. Srinivasan submits that it is 
not the contention of the Authorised Officer 
that any portion of the income from those 
fifty acres of land was appropriated by the 
persons managing the trust. It is also rele- 
vant in this connection to note that in the 
counter-statement filed on behalf of the 
Authorised Officer, Land Reforms in L.T.A- 
No. 149 of 1979 it is stated that the number 
of students admitted in the institution has 
never exceeded 10 at any time and that on 
the average a sum of Rs. 1,000 to Rs. 1,200 
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appears ‘to have been utilised for free board- 
ing. Hence the land under trust has been 
considered' to bea public trust of charitable 
nature and in tbat capacity entitled to retain 
only five standard acres, the rest being treated 
as surplus, When such an admission is avail- 
able in the counter-statement | filed on behalf 
of the Auhorised . Officer before the Land 
Tribunal it is contended by Mr, K. Srini- 
vasan that no further investigation is neces- 
sary for deciding whether the trust is a pri- 
vate trust as contemplated by, section 3 (36- -A) 
or a public trust as contemplated by- sec- 
tion 3 (36- -A'A'AJ. According tó the learned’ 
counsel for the revision petitioner, ‘inasmuch, 
as -the Aythorised: Officer has in fact found 
that the trust is a public trust of charitable a 
nature, the question that remains to be cónsi- 
dered! in -this Court in this revision is only 
whether it is public trust of a religious nature 
or one of. only a charitable nature as con- 
templated by section 2 of the Act. Tt is also 
releyant to note that the Auhorised Officer has 
not taken- on revision the order of the Land 
Tribunal wherein it is specifically held by the 
Land Tribunal that the trust is a. public trust. , 
Therefore; the circumstances that existed inf 
C.R.P. No. 2643 of 1981 are not similar 
to the circumstances that are in existence in 
this revision: In the instant case, it is not 
the case of the Authorised Officer or the Land 
Tribunal that the income from the lands is 
utilised for some other purposes. The only 
complaint is that the students studying Vedas 
and Sanskrit in the institution are only about 
10 and that the average money spent on them 
is about Rs. 1,200 per year. Under the cir- 
cumstances, the question arises for. determina- 
tion now, whether a remand is necessary to 
investigate the nature of the trust whether it 
is public or private trust. This question has 
necessarily to be answered that such a remand 
is‘ not necessary because the facts are very 
clear that all the accounts were placed before 
the Authorised Officer, who has only come 
to the conclusion that about a sum of Rs. 1,200 
per year was being spent on ten students. 
Even in the counter-statement filed on behalf 
of the Authorised Officer in L.'T''A. No. 149 
of 1979 before the Land Tribunal it was point- 
ed out on behalf of the Authorised Officer 
that the trust has been considered as a public 
trust of charitable nature. The question that 
confronts this Court at this stage is only to 
decide whether the public trust regarding the 
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utilisation of the income from the fifty . „acres 
of land for the students studying Vedas and 
Sanskrit in the National High School, Tiruchi- 
rappalli -is a religious. trust of a public nature 
or not., «© |. ie Vu ^ ug 


M Cw: 


g^ Mr,  Chinndsivaini, med. ' Government 


Pleader/ contends that:a reading of the rele- 


vant .passage: extracted above ‘would clearly 
show that . it „was "for the maintenance of the 


stúdents studying: Vedas: and' Sanskrit belong- 


ing to the Brahmin. community who have to 
be given free boarding and maintenance and 

"such in ‘construing that’ passage, the religi- 
oüs nature of the trust is not very much pre- 
dominant, -but, on. the: ‘other ` hand, it is only 
_. the maintenance. of. the, Brahmin students that 
i$ very much. stressed” "therein. I am unable 
to. uphold this contention raised on"behalf of 
the Authorised Officer by the learned Govern- 
ment ‘Pleader. Mr. :Chinnaswami also còn- 
ténds that the National High School, Tiruchi- 


ráppalli: is. not. conducted by. the charities ‘but 


it was in existence eyen’ prior to the coming 
into. existence. of the charity by virtue of the 
provisions in the Will. .In order to creaté.a 

religious. trust in a particular institution it is 
not necessary thatthe -said ` institution should 
be run by the author of the trust. ‘It is only 
the intention of the author of the trust that 
has to be taken into’ consideration in order 


to decide whether a particular. trust.is a religi- - 


ous „trust of a public nature or a public trust 
of. a -charitable nature. 


or ae ! 
10. “It was observed in Ratilal v. State oj 
Bombay’, as follows:' 


- o 


-“Tt is -well- established: however. that vier 
. thecdonor's intention can be given effect 


«to the Court has no authority io sanction- 


.any deviation: from the intentions expressed 
by the settlor, on the grounds of expediency 
: and the Court cannot exercise the power of 
applying the trust property or its income to 
other purpose simply because it considers 
^ them to be more expedient or more benefi- 

in than - what the -~ settlor had directed 
"didis c... To divert-the trust property or 
fonds: for purposes which the Charity Com- 
‘missioner or the Court considers expedient 
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(1954). 1 M.L.]. 718: A.LR. 1954 S.C. 
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or proper, although the original objects of. 
. the founder can, still .be carried out, is an 
_Aanwarranted encroachment on the freedom, 
of religious~ institutions in regard to the, 
management of their, religious, affairs.’ 


Bearing in rind the above observation this 
Court is of the opinion that the Will which 
creates. the trust has to ‘be fully read and the 
intention-of the. author of: the. Will should: be 
ascertained. before. actually applying the pro- 
visions of law to the nature of the trust created 
by that Will—whether it is of a public nature, 
or à public ‘trust of charitable?nature and in 
this view- when the above portion of the will 
is, read, it.is clear. that' it is for the purpose of 
encouraging :^the :students of 'the'.Brahmin 
Community to read: Vedas and Sanskrit that 
the: author of the Will had; created the trust.’ 
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“The four V edas. hàve- four Mahavabyas, 
The y edas have been. reported. with à faithful- 
ness which is d in the history. of 
the literatures of-the world. . -e  - .. 


Prajnanambrahma © AR NM a 
The intelligerice is ‘Divine: - AS dn 
avamatma brahma * . `- > oe 55 


" The “soul is : Divine: * 
aham- brahmasmit. 


I am Divine ^ “2 2 ns P 


taitvamasi ` P E 
. That art Thou ^ i z 


12. These four NER iien fom four 
different Vedas, emphasize the one funda- 
mental truth. And. that; truthis . that; man 
has the, capacity to rise beyond the present 
position, to- surpass himself, to fulfil himsels, 
This fulfilment - is not “merely. a vain dream. 
But it.is something which, by- rror, will be 
possible for us to, realise. : 


13. ‘Veda: is -apta vacana. That is thie 
essence of the Purands- Who àré the aptas? 
They are ‘those who realize God. ‘Are they 
confined, to our country alone? The answer 
is: This quality ‘of God- realization’ ‘is one 
possessed by the sages of this country. We 
wish to regard the teaching of the wise, whe- 
ther they are of India or elsewhere,-as equi- 
valent. of Vedas. Such: péople of God-reali- 
zation’ are “to be found all over the world, 
wherever religion. is seriously practiséd, inten- 
sely- believed in. "The great : ‘Vedas affirm the 
dignity ' ‘Of. the human soul. "Thé Vedas may 
have been written in -3,000 D. C., p "Were 
composed much earlier, ^ : ^ - - 
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In the different spheres:of Sanskrit language 
and literature philosophy and religion, music 
and metaphysics}? mathematics and astronomy, 
medicine and surgery, work is being. done. 
Of the fourteen ‘languages we have in our 
Schedule} tën are Sanskritic and four. are 
Dravidian; > but there :is interaction between 
them. That has happened because there’ has 
been this correlation of. our cultures, integra- 
tion of- different sides of our life. 
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15. Vedas are only. connected with Hindu 
religion. Sanskrit, though a language of 
international character and is the main lan- 
guage that has given birth to many other 
civilised languages in the world cannot claim 
itself to belong to a particular religion or 
community. It.is a language which Bharat 
has given birth to for the benefit of the entire 
human race. As a civilised language which 
came into existence very early during the 
time ‘of the human existence it contained 
Vedas and Shastras as well as Agamas. The 
imparting- of instruction in the. Vedas and 
Agamas is certainly of a religious nature. 
(Therefore, whenever a trust which is of pub- 
lic nature, provides for the imparting: of ins- 
tructions in Vedas and Agamas, certainly that 
will be a religious trust of a public nature 
and the imparting of the instructions in Vedas 
and Agamas cannot be anything other than. of 
a religious nature. ' Therefore,.I hold that 
the public trust with fifty acres of land created 
as per-the will executed by Kaniyur Krishna 
Iyer for the imparting of instructions in Vedas 
and study of Sanskrit in the National High 
School, Tiruchirappalli is a religious trust ‘of 
a public nature and hold accordingly. . 
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16. In the result,-the civil revision petition 
is allowed. ‘The lands, which are about 50.62 
‘ordinary acres are excluded-from the purview 
of the Act as amended. In other words, the 
Tamil -Nadu Land 1 
Ceiling on Land) Act, LVIII of 1961, as 
amended by the Act XXXVII of 1972, is 
not applicable to the lands held by the religi- 
lous trust of a public nature created under the 
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wil- executed. by  Kaniyur- Krishna Tyer. 
Under the circumstances; thére is no!order as 
to costs. ^ j l 
R.S. 
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———. Petition, allowed. 
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Present :—T. Sathiadev, J. REC 


Mis. M. M. Handalappa, A. G: Bala- 
subramania Mudaliar and .Company `’ 


C 1 
ae fat 
"s t+. „Petitioner! 


Ed il s jue Mi 
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DS MAE te 
and Company 
Respondent ; 
(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), (as ainended 
by Act. XXIIF of 1973), section ;29 (2) 
Revision petition against order passed by the 
appellate authority—Delay of 128 days in fil- 
ing. revision—Power of Court to condone 
delay. ag ee a 
(B) Limitation Act (XXXVI of 1963), sed- 
tion 5—Applicability to praceedinas under the 
Rent Control Act.- - 92 ~ in. 


The proviso to section 25 (2) of the Tamil 
Nadu Buildings (Lease and Rent: Control) 
Act, confers a discretion in the High Court to 
allow further time not exceeding one month 
for the filing of any such application, if it is 
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M|s. H.-G. Krishna’ Reddy 


satisfied that the applicant has sufficient cause 


for not preferring the application within the 
time-limit of-one month, as specified.in that 
sub-section. © This provision, being similar to 
what has come up before the Supreme Coutt 
in Commissioner of Sales Tax v. Parson 
Tools," (1975) 4 S.C.C. 22: A.I.R. 1975 
S:C. 1039 and Mohd. Ashfaq v. State of 
U:P., (1976) 4°S.1C.C. 330: A.I.R. 1976 
S.C. 2161, it is-held that when such express 


exclusion is in-built in the proviso. to sec- 


tion 25 (2), section 5 of the Limitation ,Acl 
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Nos. 2618 and 2619: of 1983 in 
R. No. 22097 of 1983: 
9th August, 1983. 
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would. not be applicable and hence, the peti- 
ton: ifiled‘to condone’ the delay is dismissed. 
i|Paras. 16 and 17. e 
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missiðňe v. M. D. and Sons, 1977 Tax. 
1626: (1976) 4 S.C.C. 464: 38 S. 
T.C. 543: . (1977) 1 S.C.R. "683: A.TI.R. 
1977 7S; 'C;^523; R.- N. "Kar v. Gangadas, 
(1979) t- S.C.. 531: (1979) 1 S. C. J. 
: 928; .(1979) 2 S. C. R. 945: A.I.R. 1979 
'S:C. 1566; Commissioner of «Sales?Ta v. 
Pi. Tools, 1975 -Tax.L.R. 1529: 35.S. 

T.Č. 413: (1975) 4*S.C:C. 22: 'A.T.R. 
1975: SS. C. 1039; Cochin Port- Trust v. Asso- 
ciated. ‘Cotton Traders Ltd., A. I. R. 1983 
Ker. 154; Rajarathnam v. Rajammal, (1982) 
1 M. L.T. 294: (1982) T.L.N.'J. 138: I. 
L.R. (1982) 2 Mad. 341: 95 L.W. 76: 
A; I. R. 1982 Mád. 189;' Rethinaswamy V. 
Komalavalli, (1982): 95 L.W. 0925 d s E 
Ramanatha Rao v. K. Janardhanan, (1982) 
95, L.W: 742; T. V. Annapahppu Nidhi V. 
The, State, (1981) 1 M.L.J. 405: L:L.R. 
(1980).2 Mad. :441:.94 L. W - 100.: A. I.R. 
1981 - Mad. 211. 


C. M.P. No. 2618 of 1983 -—Petition pray- 
ing that in the circumstances stated therein 
and in the affidavit filed therewith the High 
Court will be:pleased to condone the delay 
of 128 days in filing the - revision petition 
C.R.P. SUR. Nó. 22097 ‘of 1983 sought to 
be presented to the Lligh Court to revise the 
order ‘of the VI Judge (‘Appellate Authority), 
Court'of Small Causes, Madtas, dated 4th 
July, 1981, and made in H.R.wA. No. 192 
of 1980. (H.R.C. No. 325 of 1974, Rent 
Controller (8th Judge) ‘Court of " Small 
Causes, Madras). 


C.M-P. Nō. 2619 of 1983:—Petition pre- 
sented to the High Court to direct stay of the 
proceedings in E.P. No.’ 144 of 1983 and 
any other proceedings in H.R.C. No. 3251 
of 1974 on the file of the 8th Judge, Court of 
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Small ‘Causes, ^ Madras pending the said 
e M.P. No. 2618 ‘of 1983 ori | the file or this 
ourt. 


K. ical. for Petitioner T n ae 
K. ' Yamunan,' for Respondent. " P 
The Court made the- ne T ) 


ORDER —in C.M.P. No. 2618 of 1983, peti- 
tioner prays: for condonation of the delay of 
128 days in the filing;of the revision petition . 
against an order passed by. the ‘Appellate 
Authority. constituted - under.: Tamil. | Act 
X VIIL, Of: 1960, " CM i riti TTE 


if 


2. 'C.M. P. No. 2619 of 1983 is for stant 
of stay of the proceedings] in E.P. "No. 144 
of 1983 and any other proceedings in H.R.C. 
No., 3231 of 1974 pending disposal.of peti, 
tion filed. in C.M.P. No. 2618 of 719833. jj! 


3: Petitioner would state that he could Jo: 
prefer the revision petition within tlie "time- 
limit as prescribed, undef section 25 (2) of 
Act XVIII of 1960, due to illness for Four 
months. : 


mi 
A is. 


e 1, 
4. Respondent direi cabna oto n wen 


Of the spécial period provided under. sec- 
tion 25 '(2) and as section 5*of. Limitation 


"Act, will have no application and' the .affida- 


vit filed in support of the pétition being devoid 
of any particulars about ‘illness and no proof 
having been'adduced about the truth of-tlie 
claim that petitioner was ‘ill for’ four months, 
this Petition deserves to be dismissed. - 


5.. Mr. Govind Swaminathan, leatnéd coun- 
sel for petitioner, submits that when there is 
no express exclusion of the applicability of the 
provisions of the Limitation Act, in,'Act XVIII 
of 1960 and in the -light ofthe decisions 


-under-mentioned and' relied upon by him, .sec- 


tion 5 of Limitation Act would be applicable, 
when revision petitions are filed, in this. Court 
under section 25 of Act X:VIII of 1960.. 


6. In Humumdev v. Lalit Narain, it was 
held that, ever! in a case where the special 
law does .not exclude, the provisions ‘of sec- 
tions 4 to 24 of the Limitation Act, "by~ an 
express reference, it would - nonetheless be | 
open to the Court. to examine whether and 


rs x 2 
A " ? 


(1974) 2 S.G.C. 133:. (1974) 3946 
R. 31; A.I.R. 1974 S.'C..480, B 
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to 'what extent the nature of the provisions" 


of the special law or the nature of the subject- 
matter and scheme of the special law; -exclu- 
des: their operation. 
See is whether the scheme: of the special law 
and the nature of remedy provided therein 
are such that the Legislature intended it to 
be a complete code. , If on an: examination 
of the relevant provisions it is clear that the 
provisions of the Limitation Act are  neces- 
sarly excluded, then the benefits conferred 
therein cannot be called in aid to supplement 
the provisions of the special Act. The poin: 
which arose for consideration in that case was 
whether in respect of an election petition 
fled under Representation of the People Act, 
1951, section 5.of the Limitation Act -could 
be invoked. It was held, on what has been 
Stated above, that section 5 of the Limitation 
Act provides that a suit instituted, appeal 
preferred, an application made after the pre- 
scribed period shall be dismissed and in sec-: 
tion 86 of the Representation of the People 
Act, it also gives a- peremptory command 
that the High’ Court shall dismiss an election 
petition which does not comply with” sec- 
tions 81, 82 or 117 and sections 82 and 117 
being mandatory, election petition has to be 
dismissed under -section 86 (1). Hence, 
when the intention-of the Parliament had been 
thus made clear that there should not -be 
unnecessary delay in the disposal of election 
petitions, section 5 of Limitation Act cannot 
be invoked. 


7.' When Special Leave to appeal to. 
High Court under section 417 (3) off the 
Code ‘ef Criminal Procedure was sought, by 
filing an application- beyond the period of 
limitation, it was held in Mangu Ram v. 
Municipal Corporation}, that section 5 of the 
Limitation Act would be available. to the 
applicant, provided he can show sufficient 
cause. The contention that the period ` of 
60 days prescribed under section 417 (4) for 
making an application for.special leave was 
mandatory and an inexorable time-limit which 
coüld not be relieved against or relaxed was 
repelled; and it was held that the said rule 
only prescribes in the special law, a period of 
sm ITE Dua dida armi ripa PEPER L7 MI LE REL BEI PR 

l. (1976) 1 S.C... 237: (1976): M.L. 
J. (€rl.) 206: 1976 Crl.L.J. 179: (1976) 
S.C.C. (Crl.) 10: (1976) 1 S.C.C. 392: 
inc 2 S.C.R. 260: .A.I.R. 1976 S.C. 
0 : i ^5, 
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limitation, and that as : provided under: sec- 
tion 29 (2). of the Limitation :Act, there te- 
ing -n0 express exclusion made in' the special: 
law, section 5 could be.invoked, '' E 
8. On the question” arisirig as to whether 
section 5 would be applicable, when an appli-. 
cation is made for renewal of permits under the 
Motor Vehicles Act, it was held in Mohammed" 
Ashfaq v. S.T.A.T., U.P.?, that section ‘5 
cannot be applied because sub-section (3) .of 
section 58 being an express provision provid- 
ing for an outer limit within which a delay 
could be condoned by the authority on suffi- 
cient cause shown, such provision expressly 
excludes applicability of section 5. The pro- 
viso to section 58 (2) contemplates that an 
application for renewal of a permit should be 
made not less than 120 days before the expiry 
of the permit, but sub-section (3) vests a dis- 
cretion in the Regional Transport Authority to’ 
entertain an application for renewal of permit 
even if it is beyond time but in that case the 
delay should not be of more than 15 days. 
9.- In dealing with the period. of limitation 
provided under Uttar Pradesh Act XV of 
1948, in S: T. Commissioner, Uttar Pradesh 
v. M. D. and Sons, it was held that there 
was nothing in the said ‘Act to expressly 
exclude the application of section 12 (2) of 
the Limitation Act. Again the ‘Supreme 
Court in R. N.-Kar v. Gangadas?, dealing 
with the provisions of West Bengal Premises 
Tenancy Act, 1956, took -the view that the 
true meaning and effect of section 29 was 
that, if any special period of limitation is 
prescribed by the Act, that period will govern 
the proceedings under the Act, in preference 
of the period, if any, prescribed by the Limi- 
tation Act; and when apart ‘from such an 
overriding effect, the other provisions of the 
Limitation Act do not. stand excluded or 
superseded but they are expressly made appli- 
cable by section 29 itself, section 5 would 
also apply. = ——- f 

10. Taking note of three significant features 
of the scheme of the provisions of section 10 


"d. (1976) 2 S.C.C. 330: (1977) 1 S. 
C.R. 563: A.I.R. 1976 S.C. 2161. «ii 

2. 1977 Tax L.R. 1626: (1976) 4 S.C. 
C. 464: 38 S. T.C. 543: (1977) 1S.C.R. 
683: A.I.R. 1977 S.C. 523; 


3. (1979) 1 S.C.C. 531: (1979) 1 S. 
C.J. 528: (1979) 2 S.C.R. 945: A.I.R. 
1979 S.C. 566. . "E. 
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(3) (i) and section 10 (3-B): of Uttar Pra- 


desh Sales Tax Act, 1948, they being that, no 


limitation was prescribed for.‘suo motw’ exer- 
cise of jurisdiction:by Revising Authority, and . 


secondly the period of one year prescribed as 


limitation was unduly long, and thirdly’ that ` 


Revising Authority has no discretion to extend 
this period beyond the further six months, 


even ọn Sufficient cause shown, it was held in 


Commissioner of Sales Tax v.’ Parson Tools’, 
that these three stark features of scheme and 
‘Janguage used in those provisions, unmistak- 
ably show that the legislature has deliberately 
excluded the application of sections 5 and 14 
of the Limitation Act, except to the extent and 
in ‘the truncated form embodied in sub-section 
(3-B) of section 10 of the Act. 


11. Apart from these decisions of the Sup- 
reme Court reliancé is also placed on Cochin 
Port Trust v. Associated. Cotton Traders Limi- 
ted?, which, ‘in dealing with Major Port Trusts 
Act, came to the conclusion that section 120 
of that Act, by implication, excluded the ope- 
ration of the provisions of the -Limitation Act.- 
But, such an implied exclusion is not suffi- 
cient for the purposes of section. 29 (2) and 


hence sections 4 to 24 of the Limitation, Act. 


would apply. The- decision in Rajarath- 
nam v. Rajammal®, is relied upon to contend 
that even though there is no express provision 
in section 25 of Act XVIIT of 1960, providing 


for exclusion of time taken for obtaining a- 


certified copy, rule 24 framed thereunder gov- 
erns the procedure for furnishing certified 
copies, and taking note that there is no ex- 
press.provision made in the Scheme of the 
Act to exclude applicability of section 12 (3) 
of the Limitation Act, it was held that section 
12 ofthe Limitation Act must be applied: to 
petitions for revisions filed under section 25 
(2) of the Act. | 


12. A Division: Bench of this Court in 
Rethinasamy v. Kornalavalli*, ‘in dealing with 
the scope of section 23 of the Act, held that 
section 5- would apply, there being no specific 
exclusion of its applicability in the Act. — In 


1. 1975 Tax L.R.^1529: (3518.T.C. 
413: (1975) 4 S.C.C. 22: A.I.R. 1975 
S.C. 1039. = 

2. A.I.R. 1983 Ker. 154. ^.^. 

3. (1982) I M.L.]: 294: 1982 T.L.N. 
J. 138: I.L.R. (1982) 2 Mad. 341: 95 L. 
W. 76: A.I.R. 1982 Mad. 189.. ' ^. 

4. (1982).95 L.W. 552. `- %. 
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this decision, in paragraph 18 it was held 
that since there is a specific. exclusion in sec- 
tion 25-and in section 23-only a special period 
of} limitation .; being -provided there 
was no ' specific-..exehision of sec- 


tion 5, when. appeals are filed under  sec-’ 


tion 23 to the Appellate Authority. Mer. 
Govind ‘Swaminathan -would rightly point out 
that, in this: decision, no arguments had been 
advanced‘ nor-a finding was called for, as to 
whether section 5 would apply when a revi- 
sion is filed under section 25, since the one 
and only question that arose for consideration 
‘was whether in: filing an appeal. under section 
23, section 5'codld be invoked or not. He 
states that whatever had been said by this Divi- 
sion Bench regarding revision petitions can- 


' not be treated as a binding decision on this 


Cóut. ^ E 


13. 'Counsel- for respondent refers to the” 


decision ‘of this Court in Ramanatha Rao T. 
E. v. K. Janardhanam', wherein it has been 
held that a revision petition- filed beyond the 
time contemplated -under section 25 (2) can-, 
not-be entertained, as there is no discrtion "eft 
in the Court other than to reject it. He also; 


. refers to T. V. Annapalippu Nidhi, Tirup- 


panandal v: State, which dealt with the, 
period of limitation arising- under Tamil Nadu 
Act LVIII of 1961, but it does not take note 
of eny -of -the. earlier decisions, on either sec-, 
tion 29°(2) or section 5 of the Limitation 
Act. — 


14. Mr. Govind Swaminathan, learned 
counsel for petitioner, therefore submits that, 
in special enactments even though no express 
exclusion is.made out, even then other pro- 
visions of Act have to be looked at to find 
out whether the scheme of the Act is such 
that the Legislature has intended not to ex- 
tend the benefits; available under sections 4 
io 24 of the. Lmitation Act.- -By referring to 
the decision of this Court in Rethinasamy v. 
Komalavalli?, it is pleaded that, when this 
Court had held already, that there is no ex- 
press exclusion of the Limitation Act while 
dealing with section 23,2: it cannot be held 
that. the scheme of the Act is such that there 








1.2 (19825952 W. 742.2 ^O i 
2>° (1981) 1 M. L..]. 405: I. EL. R. 
(1980) 2 Mad. 411: 94 L.W. 100: A.I. 
RI 1981 Mad. 211.: .  " ^ | 

3. (1982) 95 L.W. 552. E 
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is an express exclusion for other sections. 
To substantiate this plea, he refers to the 
following passage in Hukumdev v. Lalit 
Narain. . 


"It was sought to be contended that only 
those provisions of the Limitation Act which 
"are applicable to the nature of the proceed- 
ings under the Act, unless expressly exclud- 
ed, would be attracted. ^ But this-is not 
what section 29 (2). of the Limitation Act 
Says, because it provides that sections 4 to 
24 (inclusive) shall apply only in so far 
as, and to the extent to which, they are not 
expressly excluded by such special or local 
law. If none o£ them are excluded, all of 
them would become applicable. 
those sections are applicable is not deter- 
mined by the terms of those sections, but 
by their applicability or inapplicability to the 
proceedings under the special or local law." 


15. What is meant is that, if one of sections 
4 to 24 becomes applicable, then all of them 
would apply. To what extent anyone of 
them would not apply, would depend on what 
its applicability is with reference to the par- 
ticular provision in the special law. 
ticular section in the said Act expressly pro- 
vides otherwise, then the related provision in 
Limitation Act will not apply, even though 
other sections in the Act might have become 
applicable. Section 25 having been framed 
differently from that of section 23, this con- 
tention is not convincing. ` 


16. The Supreme Court has taken the view 
that if on an examination of the relevant pro- 
visions o£ the special enactment and by look- 
ing into the scheme of the special law and 


each of the remedies provided therein, it ap- 


pears that the Legislature has intended it to 
be a complete Code, then necessarily the provi- 
sions of the ‘Limitation Act would be exclud- 
ed, even in the absence of an express exclu- 
sions. There is no section in the Act to the 
effect that sections 4 to 24. of the Limitation 
Act would not apply in respect of- matters 
arising under Act XVIII of 1960. Bút, 





m am a en are a a — anm m uan 


1. (1974) 2 S.C.C. 133: (1974) 3 S. 
C.R. 31: A.I.R. 1974 S.C. 480. ^ — 
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Whether ' 


If a par- 


when' section 25 (2) not only prescribes a 
special period of limitation for preferring revi- 
sion petitions to the High Court but also 
contains an inbuilt provision of an .extended 
period. within which petitions beyond the 
period of limitation could be instituted by con- 
ferring a discretion in the High Court to con- 
done the delay within the prescribed period on 
sufficient cause shown it being unlike what has 
been provided under section 23 of the Act and 
in the light of the decisions of the Supreme 
Court in Mohammed Ashfag v. S. T. A. 
T., U. P.* and S. S$. T. v. Parson?, it has 
to be held that section 25 (2) itself contem- 
plates an express exclusion of section 5 of the 
Limitation Act. 


17. In Mohammed Ashfag v. S. T. A.T., 
U. P.! taking note of the discretion vested 
in the Regional Transport Authority in sec- 
tion 58 (3) to entertain an application for 
renewal of a permit-even if it is beyond time’ 
fixed’ but the delay should not be of more 
than 15 days it was held that it constitutes 
an express exclusion of section 5 of the Limi- 
tation Act. Equally in C. S. T. v. Parson’, 
taking note of the provisions made that the. 
Revising Authority has no discretion to extend 
the period beyond a further period of six 
months even on sufficient cause shown, it was: 
held that this unmistakably shows that Legis- 
lature had deliberately excluded the applica- 
tion of sections 5 to 14 of the Limitation 
Act. 


“Section 58 (3) of Motor Vehicles Act.— 
Notwithstanding anything contained in the 
first proviso to sub-section (2), the Regional 
Transport Authority may entertain an appli- 
cation for the renewal of a permit after the 
last date specified in the said proviso fot 
the making of such an application, if the 
application is made not more than fifteen 
days after the said last date and is accom- 
panied by the prescribed fee. 


Section 25 (2) of Tamil Nadu Act. XVIII 
cf 1960.—Every application to the High 
Court for the exercise of its power under 


- 








1. (1976) 4 S.C.C. 330: A.I.R. 1976 
S.C. 2161.  .. . und 
2. (1975) 4 S.C.C. 22: A.T.R. 1975 
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. sub-section (1) shall be preferred within 
one month from the date on which the 
order or proceeding to which the applica- 
tion relates is communicated to the appli- 
cant: m 


Provided that the High Court may, in its 
discretion, allow further time not exceeding 
one.month for the filing of any such appli- 
cation, if it is satished that the applicant 
had sufficient cause for not preferring the 
application within the time apecified in this 
sub-section. ” l 


Proviso-to section 25 (2) confers a dis- 
cretion in the High Court to allow further 
time not exceeding one month for the filing 
of any such application, if it is satisfied that 
the applicant has sufficient cause for not pre- 
ferring the application within the time-limit. 
of one month, as specified in that sub-sec- 
tion. This provision, being similar to what 
have. come up before Supreme Court in 
Commissioner of Sales Tax v. Parson Tools: 
and Mohd . Ashfaq v. S.T.A.T., U.P.?, 
this Court holds that when such express ex- 
clusion is inbuilt in the proviso to section 25 
(2), section 5 of the Limitation Act, would 
not be applicable, and hence, the petition Aled 
to condone the delay is dismissed, as not main- 
tainable. ‘Consequently C.M.P. No. 2619 of 
1983 is- also dismissed. No costs. .- , 


Ror“ 





Petition dismissed. 


r E i (— . 1 M 


— — aA A — — —À o —À e --— a —À —S — 


1; (1975): 4 S.C.C. 22: A.I.R., 1975 
S.C. 1039. | aw 
2. (1970) 4 S.C.C. 330: A.I.R. 1976 
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IN .THE HIGH COURT OF 
€ATURE AT MADRAS. 


PRESBNT:—S. Nainar Sundaram, J. - 


JUDI. 


Kuppuswamy and others ..  Appellants* 
y,. C 
Leivathal Respon dent. 


Hindu Marriage Act (XXV of 1955), section 
5 (iii) —Marriage solemnised in contravention 
of clause—Whether can be taken to be valid 
—One of such spouses, whether can claim 
maintenance against the other. ` 


The plaintiff claims herself to be the wife of 
the first defendant. The second defendant 
is the father and the. third defendant is the 
mother of the first defendant. The plaintiff 
laid the suit for separate maintenance, past 
and future, as well as for a charge over the 
plaint schedule properties. The defendants 
contested the suit stating that there was no 
valid marriage between the plaintiff and the 
first defendant and they also wanted to deny. 
to the plaintiff the relief of maintenance, past 
and futüre, as well as the charge claimed by 
her. The first Court decreed the suit. The 
defendants appealed and there was also a. 
cross-objection.by the plaintiff. Both 
the appeal and the cross-objections were 
dismissed. The defendants thereupon prefer- 
red the present second appeal. 


Held.—Section 5 (iii) of the Hindu Marriage 
Act, 1955, prior to the subsequent amendment 
stated that a marriage may be solemnised 


between two Hindus if the bridegroom had' 


completed the age of'eighteen years and the 
bride the age.of fifteen years at the time of 
the marriage. Section 11 of the Act speaks 
about ‘void marriage; it does” not 
however make a marriage  solemnised 
in violation of. condition (iii) of section’ 
5 of the Act a nullity or a void 
marriage. Section 12. of the Act speaks 
about voidable marriage. Even here, there 
is no reference to condition (iii) of section 5 


of the Act, the non-satisfaction of which, 


would.make the: marriage a voidable one. 
The provisions of the Áct as such do not lay 
down in specific terms that the violation of 
clause (iii): of section. 5 would make the, 
marriage void or voidable. It would bea 
different matter if it is pleaded that consent 
was obtained by. force or fraud. It was not 
the case of the defendant in the instant case 
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that the consent of the party was obtained by 
force or fraud. Such being the position, 
legal and factual, it is: not possible to 
characterise ' the marriage between the 
plaintiff and the first defendant as invalid so 
as to disentitle the plaintiff from claiming 
maintenance. [Para. 6.] 


Appealagainst the decree of the Court of 
the Subordinate Judge, Udumalpet, dated 
30th June, 1978 in Appeai Suit No. 15 of 
1978, preferred against the decree of the 
Court of the District Munsif of Pollachi, 
dated 16th November, 1977 in Original Suit 
No. 55 of 1976. i | ! 


N. Thiagarajan, for Appellants. 
The Court delivered the following 


JuDGMB8NT.—This second appeal is directed 


against the concurrent findings of facts by 
the two Courts below. Defendants 1 to 3 in 
the suit are the appellants in this second 
appeal. The plaintiff in the suit is the res- 
pondent. The plaintiff claims herself to be 
the wife of the first defendant. The second 
defendant is the father: the third defendant 
is the mother of the first dafendant. The 
plaintiff laid the suit for separate main- 
tenance, past and future, as well as for a 
charge over the plaint schedule properties. 
The defendants contested the suit stating 
that there was no valid marriage between the 
plaintiff and the first defendant and they also 
wanted to deny to the plaintiff the relief of 
maintenance past and future as well as the 
charge claimed by her. Requisite issues have 
been formulated in the first Court and findings 
have been rendered thereon and the first 
Court decreed the suit of the plaintiff for 
Rs. 1,000 towards past maintenance and for 
future maintenance at the rate of Rs. 75 per 
month and Rs. 100 per annum 
towards clothing and a charge over the 
plaint schedule properties was also created. 


24. The defendants appealed and there was 
also a cross-objections by the plaintiff 
coveting enhancement of the quantum of 
maintenance. The lower appellate Court 
found no warrant for interference both in 
the appeal and as  wellas in  thecross 
objection and both were dismissed ; the 
appeal with costs and the cross-objection 
without costs. 
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3. Atthe time of admission of this second 
appeal, the substantial question of law that 
was mooted out for consideration runs as 
follows: 


“Whether the marriage  solemnized in 
contravention of section 5 (iii) of the 
Hindu Marriage Act can be taken to be 
valid and whether one ofthe spouses can 
claim maintenance as against the other?” 


4. Section 5(iii) of the Hindu Marriage 
Act, 1955, hereinafter referred to as the Act, 
prior to the subsequent amendment, states 
that a marriage may be solemnised between 
two Hindus if the bridegroom has completed 
the age of eighteen years and the bride the 
age of fifteen years at the time of the 
marriage. i i 


5. The first Court held that the first defen- 
dant must have been of the age of sixteen 
years and the plaintiff must have been about 
the age of fifteen years at the time of the 
marriage. I find the lower appellate 
Court has not disturbed this finding on the 
question of the respective ages of the parties. 
But then the question is whether, on account 
of the fact thatwhen the marriage was solem- 
nised, the conditions contemplated under 
section 5 (iii) of the Act were not fulfilled, 
the marriage could be held to be void or 
voidable. f l , 


6. Section 11 of the Act speaks about void 
marriages, it does not makea marriage 
solemnised in violation of condition (iii) of 
section 5 of the Acta nullity or a void. 
marriage. Section 12 of the Act speaks 
about voidable marriage. Even here, there 
is no reference to condition (iii) of section 
5 of the Act, the non-satisfaction of. which 
would make the marriagea voidable one. 
The provisions of the Act as such do.not lay 
down in specific terms that the violation of 
condition (/1) of section 5 would make the 
marriage void or voidable. It would be. a 
different matter ifis pleaded that consent 
was obtained  jby force or fraud. 
Mr. N. Thiagarajan, learned counselfor the. 
appeilants, frankly concedes that it was not 
the case of the defence that the consent of 
the first defendant was obtained by force 
or fraud. Such being the position, 
legal and factual,- it. is--not - possible 
to characterise the marriage between the 


„plaintiff and the first defendant as invalid so 
asto disentitle the plaintiff from claiming 
maintenance as she did in the suit. Hence 
the question of law mooted out for considera- 
tion has to be answered against the appel- 
lants. In this -view, the second appeal is 
dismissed with costs. 


R. S. . Appeal dismissed. 





IN THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. | 


(Special Original Jurisdiction.) 
PRBSENT:—G. Ramanujam, J , 


^ 


S. Viswanathan and others 


«vs Petitioners® 
v. 


The Deputy Registrar of Co-operative 
Societies, Credit, Mylapore Madras 4 and 
others .. Respondents. 


(A) Constitution of India (1950), Article 
226—Petifioners, employees: at branches of 
Co-operative Credit Society —Branches closed 
because of irregularities of employees result- 
ing in losses—Scheme of voluntary retirement 
of employees drawn by Board af Management 
and agreed to by employees—Stock deficit 
loss fo be recovered from employees found 
liable—Certain employees retained under 
agreement with Union for period 20th 
October, 1982 to 21st December, 1982, 
to make up accounts and ascertain: exact 
liability of each concerned employee— 
Work not completed— Deputy Registrar of. 
Co-operative Societies directing Manage- 
ment .fo terminate petitioners’ services— 
Validity of or ders—Challenged. 


(B) Tamil Nadu Co-operative Societies Act 
(LIII of 1961), section 73. 


The petitioners were staff employees at 
branches of a Co-operative Credit Society. 
On account of various irregularities on the 
part of the staff—employees resulting in 
losses, the Board of Management decided to 
close down the branches. The General Body 
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adopted a Resolution to recover the stock 
deficits from the employees responsible for 
the same. A voluntary retirement scheme 
of the employees stipulated by the General 
Body required the employees to pay the 
value of the stock defiçit to the extent of 
their.liability and authorised the disbursing 
authorities to deduct the same from and out 
of the retirement benefits payable to the 
employees. The employees were agreeable. 
To make up the accounts ofthe various 
branches and to ascertain the exact liability 
of the concerned members of the staff, at 
the request of the 4th respondent—Union, 
by an agreement dated 20th October, 1982, 
fifteen of the employees were retained as 
fresh employees till 21st December ,1982, 
However finding that the employees 
so retained did not complete the 
work, their services were directed by the 
Deputy Director to be terminated with 
immediate effect after giving notice to them, 
failing which surcharge proceedings will be 
initiated against the Board of Management 
forthe loss sustained by the Society for 
retaining -the employees beyond 2ist 
December, 1982 The petitioners challenged 
the validity of the order in the present writ 
petition on the ground that the Deputy 
Registrar of Co-operative Societies had no 
jurisdiction to pass the order calling on the 
Management to terminate the services of the 
petitioners. The respondents contended that 
the Deputy Registrar had jurisdiction and 
the writ petition was not competent as there 
were efficacious alternative remedies under 
the Industrial Disputes Act and section 73 
of the Co-operative Societies Act. 


Held. Itis clear that the Deputy Registrar 
has been invested with the powers of the 
Registrar and therefore he has jurisdiction to 
pass the impugned order. That the Registrar 
has got the power to issue such directions 
as are necessary forthe proper administra- 
tion of the Society under. the provisions of 


the Co-operative Societies Act has not been , 
‘disputed. Therefore the first respondent 


Deputy Registrar, in this case, should be 
taken to have jurisdiction to pass the 
impugned order. . [Para. 6.] 


It'is not disputed that as and when the 
services of the petitioners are terminated as 
directed in the impugned memo they have 


f 
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got the remedy under the Industrial Disputes 
Act to have the matter referred to the 


Labour Court or the Industrial Tribunal, , 


and that the employees can: also raise a 
dispute under section 73 of the Co-operative 
Societies Act before the Registrar. In view 
of the existence of these effective alternate 
remedies the. petitioners cannot invoke the 
extraordinary jurisdiction of the High Court 
under Article 226.° Further, the petitioners 
have not suffered any injury by the mere 
issue of the Deputy Registrar's order. It is 
only when it is given effect to and the peti- 
tioners" services are terminated they will 
have a cause of action. As on date the peti- 
tioners have no grievance. [Para. 7.3 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated therein and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the concerned records from the- 1st Res- 
pondent the Deputy Registrar of Co-opera- 
tive Societies (Credit), Madras-4, pertaining 
to the passing of the order in R. C. No. 12834 
of 183-C, dated 18th July, 1983 and quash 
the same insofar as the petitioners are 
concerned. 


~ 


T. Fenn Walter, for Petitioners. 


S. Jagadeesan, Government  Pleader, for 
Respondents 1 and 2. - 


P. Balagopal, for 3rd Respondent. . 
The Court made the following 


OnRDER.—The petitioners herein seek the 
issue of a writ of certiorari from this Court 
to quash the order of the first respondent 
herein dated 18th July, 1983, so far as the 
petitioners are concerned. IEEE. 


A The petitioners who are 12 in nnmber 
challenge the validity of the said -impugned 
order in the following: circumstances: The 
petitioners are the confirmed employees of 
the Simpson and Group Companies Employees 
Co-operative Society Ltd. The said Society 
is a Co-operative Society formed with the 
declared object of encouraging thrift and 
self-help and co-operation among mémbers 
and of promoting social, intellectual, 
normal and physical welfare of thé members, 
When it started, functioning in December, 


‘tained giving ‘full details 


-power in making such transactions 


of Management of the 


1951, its operation ‘was confined to the City 
of Madras and it was called “Employees Co- 
operative Credit Society’’. Subsequently, in 
orabout 1960 the area of operation was 
extended to all places where the Simpson and 
Group companies are working. Thus the 
Society extended its operation to those areas 
in which the Simpson Group of companies 
are established. Though originally the 
Society was started. as a credit society, the 
activities of the same. were enlarged to be a 
multi-purpose one. The executive manage- 
ment of the affairs of the Society vested in 
the Board of Directors and they appointed 
the members of the establishment, and laid 
dówn the conditions of service of the 
employees, Under the by laws of the Society 
certain books of account have to be main- 
regarding the 
expenditure of the Society. The by-laws 
provided for the employees giving sufficient 
security for performance of-their duties. 
The petitioners were appointed having 
regard to the exigencies of business 
at various branches. However since 
the branches were not maintaining proper 
accounts and they were indulging in various 
types of transactions in the name of consumer 
promotion efforts, there was lot of confusion 
in the working of the Society’s branches. It- 
was found that credit facilities are given to 
non-members and also other institutions 
Which are not permitted under the by-laws. 
As a result of the credit having been extended 
to non-members who could not be identified 
the Society incurred losses, The petitioners 
who had exercised uncontrolled arbitrary. 
| and also 
in making purchases beyond their financial 
capabilities, were asked to explain which they 
could not satisfactorily do. In the mean- 
while the audit reports for the years 1977-78 
to 1980-81 pointed out the irregularities 
committed by the employees like the peti- 
tioners. In those circumstances the Board 
Society having no 
other alternative decided on 29th November, 
1981, to close down the branches .Later, the 
Board also by a resolution decided to recover 


_the value of the stock deficit from the staff 


of the various branches on the principle of 
collective responsibility. Subsequently 
certain private books of account were seized 
from some of the employées which revealed 
that the’ employees were using private bill 
books instead of using official bill books of 


c 


94 


the society. The General Body on 22nd 
May, 1983 decided to take steps to collect 
the value of the stock deficits from the 
employees who were responsible for such 
deflcits. In view of the said resolution some 
of the employees of the branches retired 
voluntarily as proposed by the General Body. 
The voluntary retirement scheme stipulated 
by the General Body required the employees 
to pay the value of the stock deficit.to the 
extent of their liability and authorised the 
disbursing authorities to deduct the same 
from and out of the retirement benefits 
payable to the employee concerned. The 
employees thought it honourable to amicably 
settle the dispute which in factis of a serious 
magnitude and which would otherwise involve 
them in criminal prosecutions for various 
offences, including fraud, forgery, 
misappropriation, criminal breach of trust, 
falsification of accounts etc. It is in those 
circumstances the employees tendered their 
letters offering to retire under -the voluntary 
retirement scheme to the fourth respondent, 
to forward the same to the third respondent- 
Society. However, having regard to the fact 
that the accounts of the various branches 
have to be looked into for the purpose of 
recovery of the amounts from the non- 
members and also ascertain the exact 
liability of each of the members of the staff 
in the various branches, at the request of the 
fourth respondent union, by an agreement 
dated 21st October, 1982 that 15 ofthe 
employees may be retained as fresh 
employees till 31st December, 1982 to help 
the Society toarrive at the actual deficit due 
by the employees, 15 employees were 
retained. However, finding that the 15 
‘employees who had been retained in terms 
of the agreement, dated 21st October, 1982 
did not complete the work, their services 
were directed to be terminated with 
immediate effect after giving due notice to 
them failing which surcharge proceedings 
will be initiated against the Board of 
Management for the loss sustained by the 
society for retaining the employees beyond 
31st December, 1982. It is that order which 
is challenged by the 12 employees in this wri 
petition who are petitioners herein. 


3. According to the ‘petitioners the 
impugned order has been passed in collusion 
between the Co-operative Department and 
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the Board of management of the Society and 
that the first respondent herein had no 
jurisdiction to pass the impugned order 
calling upon the management of the Society 
to terminate the services of the employees. 


4. Inthe counter-affidavit filed by the third 
respondent it has been stated that the peti- 
tioners have no justification for invoking the 
extra-ordinary jurisdiction of- this Court, 
that even if the impugned order is given effect 
to by the Society they have got the remedies 
under the Industial Disputes Act, that they 
have also another remedy open to them 
under section 73 of the  Co-operative 
Societies Act to raise a dispute before the 
concerned authorities any that since all the 
branches have been closed, it is not possible 
for the Society to employ the petitioners 
It is 
further stated by the third respondent that 
the impugned order cannot in any sense be 
treated as an order terminating the services 
of the petitioners and that in.the event of the 
services of the petitioners being terminated 
by the Society they have got other remedies 
open. In those circumstances the third 
respondent submitted that the writ petition 
should be dismissed as not maintainable. 


5. Oneofthe main objections taken in the 
writ petition was that first respondent has no 
jurisdiction to pass the impugned order. 
Respondents 1 and 2 have filed a separate 
counter-affidavit wherein they have explained 
the circumstances under which the impugned 
direction was given to the Society. It has 
been stated therein that the agreement, dated 
22nd October, 1982 is a settlement under 
section 18 (1) of the Industrial Disputes Act 
and therefore the said agreement is binding 
on the petitioners as well as the other 
employees. The impugned order was passed 
by the first respondent in consequence of a 
surprise visit made by him to the Society on 
23rd June, 1983 during which it was found 
that there was heavy arrears in the 
maintenance and writing up of the accounts 
of the Society. For instance the cash book 
was not written for four months and corres- 
ponding general ledger postings were also 
not made fora period of four months; the 
D.C. B. statements were not propared by 
the staff even though six employees were 
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exclusively attending to this item of work. 
All these evidently showed that the 
additional staff who were retained for a 
specific period and for doing a specific work 
were getting their salary without turning out 
any work. As per the terms of the 
agreement, dated 22nd October, 1982 the 15 
employees had not completed the work 
entrusted to them before 31st December, 
1982 and it was in those circumstances the 
impugned direction was issued to the Board 
of Directors to terminate the services of the 
petitioners after giving due notice in order 
to see that the Society does not incur any 
further loss by payment of salary to-the 
staff who are not doing the work allotted to 
them. According to respondents 1 and 2 the 
services of the 15 employees were only 
temporary and their retention was purely 
for a temporary period and they are liable 
for termination on the expiry of the said 
period. It has been further pointed out that 
the first respondent is exercising .the func- 
tions of the Registrar and. therefore he is 
entitled to pass the impugned order. There- 


- fore the two questions that arise in this writ 


petition are: (1) Whether the writ petition 
Is maintainable and (2) whether the first 
eens Is entitled to pass the impugned 
order. 


6., Sofar as the second question is con- 
cerned, it is seen that the. first respondent 
has been invested with the powers of the 
Registrar and therefore he has jurisdiction 
to pass the impugned order. If really the 
powers of the Registrar have been delegated 
to the first respondent herein then the first 
respondent can exercise the functions of the 
Registrar under. the Co-operative Societies 
Act. That the Registrar has got the power 
to issue such directions as are necessary for 
the proper administration of the Society under 
the provisions of the said Act has not been 
disputed. Therefore the first respondent in 
this case should be taken to have jurisdic- 
tion to pass the impugned order, The peti- 
tioners' attack based on lack of jurisdiction 
has therefore to be rejected. 


7. Comingto the first question as to 
whether the petitioners are entitled to main- 


.ltain the writ petition, the learned counsel 


for the petitioners does not dispute the fact 
that as and when the services of the peti- 


tioners are terminated as directed in the 
impugned memo, they have got the remedy 
under the Industrial Disputes Act to have the 
mattez referred to the Labour Court or the 
Indus:rial Tribunal questioning the termina- 
tion of services of the  petitioners as 
employees can raise a dispute under section 
73 of the Co-operative Societies Act before 
the Registrar. In view of the existence of 
these effective alternative remedies the 
petitioners cannot invoke the extraordinary 
jurisdiction of this Court. Further, the 
petitloners have not suffered any injury by 
the mere issue of the order by the first 
respondent. Itis only when the order of 
the first respondent is given effect to and the 
petitioners’ services are terminated they will 
have a cause of action and as on date they 
canaot have any cause of action as against 
the Registrar. The impugned order cannot 
be taken to have affected the petitioners pre- 
judicially and itis only against the order 
which the Society would be making , in 
pursuance of the impugned order, the peti- 
tioners can claim to have any gricvance. 
Therefore as onthe date the petitioners 
cannct have any  grievance at all. The 
petition is therefore dismissed. There will, 
however, be no order as to costs. 


8. The petitioners will, however, have the 
liberty to challenge any order that may be 
passed by the Society terminating their 
services in approprio te forum. 


R. S. — Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT:—G. Ramanujam and V. Ratnam, JJ. 
C. Vadiappan and others ~ 


es Petitioners* 
y. 

The State of Tamil Nadu, represented by its 
Commissioner and Secretary, Prohibition 
and Excise Department, Fort St. George, 
Madras-9 and others .. Respondents, 


Tamil Nadu Prohibition (Second Amend- 
ment) Ordinance (IV of 1983)—Ordinance 
whether constitutionally valid—Held does 
not violate Articles 14 and 300-A of the 
Constitution—Nor a mala fide act on the 
` part of Government—No promissory estoppel 
against legislative or sovereign function— 
Donc NH of India (1950), Articles 16,213, 
oA, 


The taking over of the manufacturing activity 
of arrack involves considerable finance and 
also the availability of technical know-how 
and other infrastructural facilities. The 
Government had therefore felt that having 
regard to the financial and other facilities 
available with them at present, they cannot 
take over the manufacture of arrack from 
the private sector to the public immediately. 
It cannot, therefore, be said that the 
exclusion of 'the manufacturers from the 
- operation of the Ordinance is discriminatory. 
It cannot be said that the Government can 
take over both manufacture and wholesale 
Supply or noneatail. Having regard to the 
limited resources available with the Govern- 
ment,the Government may choose to take 
over the one leaving out the other. So long as 
there are germane reasons for not taking over 
the manufacture of arrack the petitioners 
cannot be taken to have been discriminated, 


Here, the manufacturers and suppliers in 
wholesale are governed respectively by two 
sets of Rules which have different incidents 


-— 


' *W. P. Nos, 4755, 4780, 4781, 4783, 4784 and 
4812 of 1983. l 2nd September. 1983. 
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and attributes. Therefore, they should be 
treated as two separate categories. The 


Ordinance cannot, therefore, be attacked `~“ 


either on the ground of discrimination or on 
the ground of arbitrariness. 3 


In this case, the two conditions set out in 
Article 213, are satisfied namely: (1) that the 
Houses of the State Legislature were not in 
session when the Ordinance was issued; and 
(2) the Governor was satisfied as to the 
existence of the circumstances which rendered 
it necessary for him to take immediate 
action, as has been set out in the preamble 
to the Ordinance. Therefore, once the 
conditions set out in Article 213 for exercis- 
ing the power of the Governor to promulgate 
an Ordinance are satisfied, then the 
Ordinance cannot be challenged on the 
ground that there was no urgency or that 
there was no satisfaction by the Governor as 
to the cireumstances Which warranted him to 
take immediate action. . ` [Para. 7.] 


If the Government can frame rules conferring : 
certain rights on the petitioners, it can also 
repeal these Rules which will have the effect 
of withdrawing the benefits conferred on 
them. The conferment of certain benefits 
under the Rules repealed cannot form the 
basis for the petitioners' contention that the 
Government which framed the Rules cannot 
repeal the Rules. It is also well-established 


‘that the plea of promissory estoppel is not: 


available toa party against a legislative or 
sovereign function. [Para. 8.} 


Here, the petitioners have no property right 
in the privilege granted to. them to supply by 
wholesale arrack or Indian-made foreign’ 
spifits. There is no question of the 
Ordinance taking away any such property 
right. There is no fundamental right to do 
trade or business in intoxicants and the 
State, under its regulatory powers, had the 
right to prohibit absolutely every form of 
activity in relation’ to  intoxicants-its 
manufacture, storage, export, import, sale 
and ‘possession, and that in all their 
manifestations these rights are vested in the’ 
State. | [Para; 9] ° 


l 
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-Petitions under Article 226 of the Constitu- 
tion of India, praying that in the .circum- 
stances stated in the respective affidavits filed 
xr the ‘High Court will be pleased 
'to 
that the provisions of Tamil Nadu Prohibi- 
tion (Second Amendment) Ordinance, 1983 
is unconstitutional, invalid and unenforce- 


M. L. J.— 13 . 
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issue writs of Declaration-1 declaring - 
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able, in so far as it relates to the petitioner's 
privilege for supply of arrack by wholesale 
in Periyar District in so far as the petitioner 
is concerned (in W. P. No. 4755 of 1983) 
(2);declaring that the Tamil Nadu Prohibition 
(Second Amendment) Ordinance, 1982 is ultra 
vires the Constitution of India and is therefore 
unenforceable (in W. P. Nos. 4780 and A781 
of 1983) ; (3) declaring. that the provisions of 
the Tamil Nadu Prohibition (Second Amend: | 
ment) Ordinance, 1983 . (Tamil Nadu 
Ordinance No. Nil of 1983) are _ulfra vires 
the Constitution of India illegal, and 
unenforceable in so far as the petitioner is 
concerned (in W. P. No. 4783 of 1983); 
(4) declaring that theOrdinance promulgated 
by the State Government on 27th May, 1983; 
in furtherance to amend the Tamil Nadu 
Prohibition Act (X of 1937) is null and 
void, in so far as the petitioner is concerned 
(in W. P." No. 4784 of 1983); 
(5) declaring that the Tamil Nadu Prohibi- 
tion (Second Amendment) Ordinance, 1983 
.promulgated on 27th May, 1983 is 
unconstitutional, void and unenforceable, as 
against the petitioner therein (in 

No. 4812 of 1983) respectively. 


G. Ramaswamy for Mis. R. Gandhi and 
M. Kandaswami, for Petitioner in W. P. 
No, 4753 of 1983. | 


and N. Thiagarajan, for Peti- 
Nos. 4730 and 4781 of 1983. 
for Peti- 


S. Ramalingam 
tioners in W. P. 
.E. Padmanabhan and G. Ethirajulu, 
tioner in W. P. No. 4783 of 1983. 


b 


- N. S. Sivam and V. T. Arasan, for Petitioner 
in W. P. No. 3784 of 1983. =~ = 


Malini Ganesh, A. Thirumurthy and T. Jothy, 
for Petitioner in W. P. No. 4812 of 1983. 


-The  Advocate-General assisted by 


M. A. Sadanandfor the Government Pleader 
for Respondents 1 and 2.. z 


The Judgment of the Court was deliveređ by 
Ramánujam, J.—In -all these writ petitions, 


the petitioners have challenged the constitu- 
tional validity of the Tamil Nadu Ordinance . 


7 


and ‘ + 


f 
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IV of 1983 which seeks to amend the Tamil 
Nadu Prohibition “Act, 1937 in certain 
respects. l 


2. All the- petitioners herein are persons 
who had been granted the privilege of 
supplying by wholesale arrack or (liquor 
under section 17-C of.the Prohibition Act 
read with rule 6 of the Tamil-Nadu Arrack 
(Supply by Wholesale) Rules, .1981 from 16th 
July, 1981 till 31st March, 1983. They had 
applied for renewal of their. licences in time. 


Since no orders had been passed on their 


applications for renewal, the period of their 
licences should be deemed to havé been 
-extended for a period of two months from 
- the date of expiry, 7. e.,- till 31st May, 1983. 


3. At that stage, the’ Tamil Nadu Ordi- 
nance IV of 1983 was promulgated by the 
Governor on 27th May, 1983 amending 
section 17-C by -insérting -a sub-section (1-A) 
and also inserting a new section, , namely, 
section 22-B in the Prohibition Act. Section 
17-C'as it stood before the amendment, 
enabled the State Government to grant to 
any person or persons on such conditions 
and for such period as may be prescribed the 
exclusive or other -privilege of manufactur- 
ing or supplying by- wholesale any arrack or 
liquor other than foreign Jiquor- within any 
local area. This section has been amended 
under section 2 of the Ordinance deleting 
the expression **or supplying by wholesale"? 
both in clauses (a) and (c) of section 17-C. 
The Ordinance also introduced a sub section 
(1-A) to section 17-C and that sub-section 
. granted the exclusive privilege of supplying 
by wholesale arrack and Indian-made foreign 
spirits for the whole of the State of Tamil 


Nadu to the Tamil -Nadu State 
Marketing Corporation Limited; which 
is .a Corporation wholly . owned and 


controlled by the State Government and no 
other person shall be entitled to any pri- 
-. vilege of supplying by wholesale arrack or 
Indian-made foreign spirits for the whole or 
any part of the State. Thus,' while section. 
17-C before its amendment enabled the State 
Government to grant privilege of supplying 
by wholesale arrack or Indian- made foreign 
spirits, to any person, after the amendment, 
that privilege cannot be given to any private 
individual and the said privilege exclusively 
vested with the Tamil Nadu State Marketing 
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Corporation Limited. The Ordinance also 
introduced a new section 22-B in the Pro- 


hibition Act and that section provided that ~> 


all licences granted in respect of any pri- 
vilege of supplying by wholesale arrack or 
Indian-made foreign liquor shall cease to be 
valid on the expiry of 31st May, 1983 not- 
withstanding any judgment, decree or order 
of-any Court. The Ordinance has also 
repealed the Tamil : Nadu  Indian-made. 
Foreign Spirits (Supply by Wholesale) Rules, 
1981 and the Tamil Nadu Arrack (Supply by 
Wholesale) Rules, 1981 with effect from the 
Ist day of June, 1983.. Clause (d) of section 
22-B enabled the State Government to take 
over the entire stock of arrack of Indians 
made foreign spirits as on the Ist day of 
June, 1983 in the possession of any holder 
ofalicence which has ceased to be valid 
after Ist June, 1983, on payment of price. 
Clause (e) of section 22-B enabled the State 
Government as an interim measure, till the 
Tamil Nadu State Marketing Corporation 
Limited commences the supply by wholesale 
arrack or Indian-made foreign liquor to . 


, retail dealers, to supply to the retail dealers 


directly through the officers of tlie State 
Government. The effect of the Ordinance . 
was that the , Licences held by the 
petitioners which expired on 31st May; 
1983 could not be renewed -as the- pri- 
‘vilege of wholesale supply of arrack and 
Indian-made foreign spirits has been con- 
ferred exclusively. on the Tamil Nadu State 


Marketing Corporation. a 


4. The petitioners have challenged. the 
validity of the provisions of the said Ordinance 
on the following grounds: (1) that the provi- 


.sions of the Ordinance’ are arbitrary as well 


as discriminatory offending Article 14 of the 
Constitution; (2) that the issuance of an 


"Ordinance is a mala fide act on the part of 


the Government; (3) that the Government 
are barred by the principle of promissory 
estoppel not to interfere with the petitioners’ 
right to get a renewal of their licences ; and 
(4) that the Ordinance offends Article 300-A 
of the Constitution. - 


* 


5. The complaint of violation of Article 14 


-of the Constitution is based on a two-fold 
submission. One is that section 17-C dealt 


with the grant of privilege to manufacture as 
well as wholesale suppliers of arrack- and 


n 
z 
A 


. claimed. to violate Article 14 


ww 


-manufacture 


! 
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Indian-made foreign spirits, that the same 
licence fee is charged for the grant of both 
the privileges, that -by the impugned 
Ordinance, the Government has picked out 
for abolition ~ the privileges granted only 
in relation to the wholesale supply without 
affecting the privileges of manufacturers 
who are similarly situated and therefore, 
the picking out ofone of the two. similar 
categories of manufacturers as wellas whole- 
salers for a hostile treatment is illegal], is and 
is violative of Article 14 of the Constitntion. 
Secondly, the provisions ofthe Ordinanceare 
of the 
Constitution, in that, the right of renewal of 
the privilege or the licence which is more or 
less automatic on the wholesalers paying the 


requisite licence fee and who could not be’ 


denied the renewal except on thé ground of 
violation of the provisions of the Act or the 
conditions of the licence.as contemplated 
by rule 10 (a) of the Tamil Nadu Arrack 
(Supply by Wholesale) Rules, 1981 is 
arbitrary as no opportunity has been?given 
to, the petitioners who are the existing 
licence-holders, to put forward their case. 
It is not possible to accept the petitioners' 
contention that the provisions of the Act are 
violative of Article 14 either on the ground 
of arbitrariness or onthe ground of hostile 
discrimination. As already stated, the main 
contention is that as between two similar- 
categories of licences, namely, manufactures 
and wholesalers who are similarly situated, 
the manufacturers have been left out and 
only the wholesalers have been discriminated 
against. However, a perusal of the preamble 


‘to the Ordinance shows that the Government 


originally considered the question of təking- 


„Over from private sector to public sector 


both the wholesale and manufacture of 
arrack and Indian-made foreign spirits, and 


that suggestion had also been made both in - 


the Legislature and in the Press that. the 
and wholesale supply of 
arrack:and of Indian-made foreign spirits 


Should be taken over. by the Government. ` 


Butthe Commissioner of Prohi^ition and 
‘Excise had suggested that the Government 
may consider the question of tàking: over, 
from the private sector to the public sector, 


arrack and Indian made foreign spirits with 


.'a view to augment the revenue of the Govern- 


.ment leaving out the business of manufacture 


~ A 
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for the present and the Government accepting 
the said suggestion had' taken a policy 
decision-that in public interest, the exclusive 
privilege of supplying, by wholesale, arrack 
and Indian-made foreign spirits for- the 
whole of the State of Tamil Nadu shall be 
granted only to-a Corporation wholly owned 
and controlled by the State Government, and 
that all.the licences granted.in respect of the 
said privilege- to private . individuals’ shall 
expire on the 31st. May,. 1983. From this, 
itisclear that the Government originally 
contemplated the taken over from the private 
Sector to the ‘public sector - both the 
manufacture and the wholesale -supply of 
arrack and Indian-made foreign spirits, but, 
after due consideration, it has taken overfrom 
the private sector to the public sector only 
the wholesale supply. of arrack and Indian- 
made foreign liquor for the-present leaving 
the question of taking over’ of the 
manufacture of arrack and -Indian-made 
foreign Spirits to be considered latér. Asa 
matter of fact, the .Report-of the: Commis- 
sioner, Prohibition and Excise. which has 
been referred to in the preamble which is 
found at page 11 of the file relating to G. O. 
No. 637, Ms. (Prohibition and Excise), dated 
22nd July, 1983, shows that he suggested that 
the taking over of the manufacture of arrack 
and Indian-made foreign spirits cannot,be 
done immediately without building -up the | 


Necessary infrastructure and technical 
knowhow, and that therefore, the 
manufacture by private agencies - may 


continue for the present.’ The reasons given 
by him are contained. in paragraph 3 of his 
letter which is as follows : ; , 


: “‘Manufacture of IMFS and arrack call 
- for substantial investment by way of | 
capital, plant and machinery and buildings 
and considerable amount of technical 
< know-how.. Three manufácturers were. 
recently given privilege of manufácture of 
- IMFS and two of .them have been 
given licences. No árrack blending units 
were licenced in 1981. The existing 
licensees of arrack blending units have 
also made substantialinvestments. If the 


.. Government were to take over thé blend- 
-only the business of supplying, by wholesale, 


ing unit business themselves, or through 
any agency in the .co-operative or the 
public sector, time will be needed for the 
Government or such agency to build up 
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the necessary infrastructure and technical 
know-how. It cannot be done immediately 
without causing dislocation in the supply 
of arrack to the retail points and loss of 
excise and sales tax revenue. This may 
also give room for illicit arrack to 
flourish. On an overall view of this situa- 
tion, I consider that the present system of 
licensing arrack-blending units and IMFS 
manufacturemay continue in the. private 
sector for the present”. 


Itisthis suggestion that the Government 
had considered and accepted while takinga 
decision on the question of taking over the 
supply by wholesale of arrack and Indian- 
made foreign spirits. Therefore, it cannot 
be said that the Government has arbitrarily 
excluded the manufacturing concerns and 
merely picked out the wholesalers for a dis- 
criminatory action. It appears that though 
originally the Government contemplated the 
taking over both the manufacture as well as 
the supply by wholesale, considering certain 
relative factors, they postponed the taking 
over of the manufacture for the present and 
concentrated their attention only to the 
supply by wholesale. It is also seen that the 
taking over of the manufacturing activity 
involves considerable finance and also the 
availability of technical know-how and other 
infrastructural facilities. The Government 
had therefore felt that having regard to the 
financial and other facilities available with 
them at present, they cannot take over the 
manufacture of arrack from the private 


sector to the public sector immediately. it. 


cannot, therefore, be said that the exclusion 
of the manufacturers from the operation of 
the Ordinance is discriminatory. As a 
mat er of fact, the above extract from the 
letter, dated 6th May, 1983 of tke Commis- 
sioner for Prohibition and Excise will clearly 
indicate that the activity of mannfacture 
and the activity of wholesale supply stand 
on a different footing and that they cannot be 
equated. Weare not inclined to agree with 
Mr. G. Ramaswami, learned counsel for 
the petitioners that unless the Government 
also takes over the manufacture of arrack 
and Indian-made foreign liquor, they cannot 
take over the wholesale; supply of the same 
as both of them stand on the same footing. 
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It cannot be said that the Government can| 
take over both manufacture and wholesale 
supply or none at -all. Having regard to 
the limited resources available with the 
Government, the Government. may choose} 
to take over the cne leaving out the other 
long as there are germane reasons for not, 
taking over the manufacture the petitioners 
cannot be taken to have been discriminated. 


6. There is no substance in the allegation 
made by the petitioner that the taking away 
of the right of renewal which was available 
to them under rule 10 of the Tamil Nadu 
Arrack (Supply by Wholesale) Rules without 
giving them opportunity, is arbitrary. It is 
nodoubt true that rule 10 of the said 
Rules contemplated the renewal of the 
licence granted to the petitioner except on the 
ground of voilation of the provision of the 
Actor the conditions of the licence, and that 
any refusal to renew the licence should be 
preceded by an opportunity of hearing being 
given [to the licensee and the reasons for 
refusal being assigned. Such a right of 
renewal can be claimed by the petitioners 
only so long as rule 10 rules the field. But 
the Ordinance has repealed the Tamil Nadu 
Arrack (Supply by Wholesale) Rules, 198] 
andit cannot be said ihat the legislative 
power does not extend tothe repealing of the 
said Rules. We are entirely in agreement 
with the contention advanced by the learned 
Advocate-General that the manufactures and 
wholesale suppliers are two separate 


categories wilh different ` attributes and} 


different incidents, that they are governed by 
two different sets of Rules, one Tamil Nudu 
Arrack (Supply by Wholesale) Rules, 1981 
and the other, Tamil Nadu  Arrack 
Manufacture) Rules, 1981, and that they} 
cannot claim to belong to the same category 


so that any classification between them can| . 


be attacked as being discriminatory or 
arbitrary. In Air India v. Nergesh Meerza an 

others! (well known as the Air Hostess case) 
the Supreme Court had held that having 
regard to the mode of recruitment, the classifi- 
cation, promotion avenues and other matters, 
Air Hostessesform an absolutely separate 
category from the Assistant Flight Pursers 
having different grades, promotional avenues 


1. (198!) Lab. 1. C. 1313: (1981)4 S. C, C.335: 
(1981) ? S. L. J.1:(1981) 2 Lab, L. J.314:A LR. 
1981 S. C. 1829. 


Yeo 


“at 
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and different service conditions, and there- 
fore, no hostile discrimination is involved in 
making a separate rule of retirement for Air 
Hostesses. Here, the 
uppliers in wholesale are governed .by two 
sets of Rules and have different incidents 
and attributes: Therefore, they should be 
treated. as two Separate betegories. ' The 
Ordinance cannot, therefore, be attacked 


. either on the ground of discrimination or 


on the ground of arbitrariness. 


7. Asregards thé second contention that 
the issuance of the Ordinance is a mala fide 
act on the part of the Government; the 
learned counselfor the petitioners refers to 
certain legal proceedings. taken against the 


- Government by one of the petitioners as 


constituting the basis for the allegation of 
mala fides. We do not see how the initiation 
ofcertain legal proceedings against the 
Government will form the basis for a com- 
plaint of mala fide aga inst the Government 
when the Ordinance is not directeda gainst any 
particular licensee or person, but uniformly 
against all licensees supplying arrack in 
wholesale. According to the learned counsel 
for the petitioners, though the attack based 
on mala fides may not be available as against 
legislative enactments, it is available as 
against an Ordinance which has been 
promulgated by the Governor on tbe advice 
of the Council of Ministers. In support of 
the said submission, the learned counsel 
refers to the decision of the Supreme Court 
in Rustom Cavasjee Cooper `v. Union of 


India’. In that case, the Supreme Court 


observed that both the power and mechanics 
behind the issue of an ordinance by the 
Governor .come from the executive, and 
therefore, the ordinance in subject to judicial 
review. However, it is well-established that 
the Governor's power, under Article 213 of 
the Constitution, of legislation by ordinance 
isas wide as the power of the Legislature. 
Since Article 213 imposes certain conditions 
for promulgatton of ordinance, the conditions 
contemplated therein should be satisfied 
before the promulgation, and the conditions 
relating tothe satisfaction of the Governor 
as to the existence of certain facts and the 





— 


4 


1. (1970)1 S.C. C 248:(1970) 18. C; 5.564: 
1970) 1 Comp. L. J. 244: 40 Comp. Cas. 325; 


( 
A. 1. R. 1970 S, C. 564, 
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\ 


101 


urgency are justiciable. But once the 
Governor, who is the sole Judge of determin- 
ing the necessity of legislating ` the 
Ordinance, finds: that promulgating 
an- Ordinance in the circumstances is 
warranted his decision cannot be 
questioned on the ground of etror of judg- 
ment or otherwise. In this case, the two 
conditions set out in Article 213, are satisfied 
namely, (1) that the Houses of the State 
Legislature were not in session when the 
Ordinance was issued, and (2) the Governor 
was satisfied as to the existence of the.cir- 
cumstances which rendered it necessary for 
him totake immediate action, as has been 
set out in the preamble to the Ordinance 
Therefore, once the conditions set out in 
Article 213 for exercising the power of the 
Governor to promulgate an ordinance are 
satisfied, then the ordinance cannot be 
challenged on the ground that there was 
no urgency or that there was no satisfaction 
by the Governor as to the circumstances 
which warranted him to take immediate 
action. T 


8. Weare also of the view, that it is not 
open to the petitioners to challenge the 
Ordinance on the, ground of mala fides or 
on the ground of promissory estoppel. Apart 
from the fact that such achallenge is not 
open to the petitioners against the impugned 
Ordinance, we are of the view that there 
is no factual basis made out by the peti- 
tioners with reference to the said aftack. 
As already stated, there are no materials at 
all to indicate that the Governor’ was moti- 
vated or-acted with mala fides while pro- 
mulgating the- impugned Ordinance. It is 
no doubt true, the petitioners were granted 
the privilege of supplying by wholesale 
arrack and Indian-made foreign spirits under 
the Tamil Nadu Arrack (Supply by Whole- 
sale) Rules, 1981 and the Tamil Nadu 
LM F.S. (Supply by Wholesale) Rules, 1981, 
and that rule 10 of the Tamil Nadu Arrack 
(Supply by Wholesale) Rules, 1981 enabled 
them to get renewal except when the peti- 


"tioners contravened the provisions or cón- 


ditions of the licence. It is also true that 
the petitioners, relying on the licences 
granted to them, expended moneys and 
acquired large stocks after arranging for 
the necessary storage space etc. But the 
repeal of the-Rules by the Ordinance which 
the Governor is entitled to promulgate can- 
not be questioned on the ground of promis- 
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sory estoppel. Apart from making the Rules, 
which have since been repealed, even accord- 
ing to the petitioners, there was no separate 
representation either by the Government 
„OT the officers that the- petitioners’ right of 
renewal will not be interfered with or the 
Rules regarading renewal will not be repealed. 
f the Government can frame. Rules conferr- 
ing certain rights on the petitioner, it can 
also repeal these Rules which will have the 
effect of withdrwing the benefits conferred. 
on them, The conferment of certain-bene- 
fits under the Rules repealed cannot form-the: 
basis for the petitioners’ contention that the 
¡Government which framed the Rules cannot 
repeal the Rules. 
that the plea of promissory estoppel is not 
available to a party against a Legislative or 
Sovereign function. The decision in State 
of Kerala and.another v. The Gwalior Rayon 
Silk Manufacturing ( Wvg.). Co. Ltd.', Excise 
Commissioner, Uttar Pradesh v. Ram Kumar? 
and M/s. Jit Ram Shiv Kumar wv State of 
Haryana’, clearly establish the above legal 
position. In A. Æ. Roy v. Union of Indiat, 
the S'ipreme Court has already laid down 
that the power to issue Ordinance is legisla- 
tive and not executive in character, and that 
an Ordinance msued by the President or 
Governor is as much law as.an Act passed 
by the Parliament and subject tothe same 
inhibitions. Therefore, a mala fide motive 
cannot be alleged against 
against the Legislature. Similarly, we hold that 
the impugned Ordinance cannot be challenged 
on the groundthat the Government is barred 
by the principle or promissory estoppel to 
issue the said Ordinance ard that in. any 
event, the factual basis for SuStaining the 
attack based on equitable estoppel have been 
made out by the petitioners in this case, 


9. Coming to the fourth contention that 
the Ordinance offends Article 300-A ofthe 
Constitution, we do not see how >the peti- 
tioners could invoke the aid of the said 
Article. Here, the petitioners have no pro- 
perty right in the privilege granted to them 
to supply by wholesale  arrack or andian- 
made foreign spirits. There is no question 


to 
A. LR 
2. (1 
3. A.L 
4. (198 
A.I.R. 19 


- 


73) 28,C. C. 713:(1973) K. L T. 826 ; 
973 S. C. 2734. 
) 


76)3 S.C. C. 540: A, I.R. 1979 S. C.: 
R. 1980 S. C. 1285. - 
2) 2 S. C. J, 61 :(1982) 1 S. C. C. 271: 
82 S. C. 10. bx E 
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of the Ordinance taking away any such pro- 


perty right. The petitioners were granted 


only a privilege to supply by wholesale 
arrack or Indian-made foreign Spirits by the 
State under the ‘provisions of the Act and , 
the Rules referred to above and after the 
period for which such privilege had been ` 
granted has expired by efflux of time it has 
chosen not to grant such privilege to' any: 


one except a State-owned undertaking. We: - 


do not see how this will amount to violation: 
of Article 300-A. As has been . held in Har 
Shankar v. The Deputy Excise and Taxation 
Cammissioner', there is no fundamental 
right-to do.trade or business in intoxicants 
and the State, under its regulatory .powers, 
has the rieht to prohibit absolutely every 
form of activity in relation to intoxicants, its 
manufacture, Storge,.export, import, sale 
and possession, and that in all their mani- 
festations, these rights are vested in the 
State The relevant observations of the 
Supreme Court ‘in that case are extracted 
below:— : 


? Y 


‘In our opinion, the true position govern- 
ing d.aling in intoxicants is as stated and 
reflected in the Constitütion Bench 
' decisions of this Court in Balsara’s case?: 
Cooverjee's case’, Kidwai's caset, Nagendra 
Nath’s case’, Amar Chakraborty’s cases, 
and the R. M D. C. case’, as interpreted 
in Harinarayan- Jaiswal case? and 
Nashirwar's case?. There is no funda- 
mentalrightto do trade or business in 
intoxicants. The State, under its regula - 
roty powers, has the right to prohibit 
1. (1975) 1 S. C. C. 737 1 (1975) Tax. L,R. 
1569 : A. I. R. 1975 S. C. 1121.. 
478: (1951)2-M.L; J.141 : 
: A. I R. 1951 S.C, 318. 
] C. R. 873 : 1934 S. C.J: 246 ; 
A. I. R.1954 S, C. 220. - 5; x 
n 295: 1957 S. C. J. 345 + 
Av. — s 
A 1240 3; 1958 S. C. J. 733 : 
A.4. R. 1958 5. C. 398, ; ] 
UM (1973)1 S. C R. 533: A. L R. 19728. C. 
1863. 


7. 1957 S. C. J. 607 : (1957) 2 An. W. R. 


(S. C.) 87 : (1957) 2 M.L. J. (Š. C ) 87 : (1957) 
M. L.J. (Cr1.) 558 : 1257 S. C-R, 874 : 3. L RÉ 
1957 S. C. 699. 


8.-1972 Tax. L. R: 2298: 
784: A. L-R., 1972 8. C. 1816. i 
9. (1273) 1 S. C. C.29 : (1975) Tax, L. R. 1283: 
(1975)? S. C, J, 285 : A. R, 1975 S. C. 360. f 


(1972) 3 S. C. R. | 
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absolutely every form of activity in’ rela- 
. tion to intoxicants, its manufacture, 
- Storage, export, import, sale and posses- 


‘sion. In all their manifestations: these 


rights are vested in the State and indeed- 


without such vesting there can be no’ 


effective regulation of various forms-of 
activities In relation to intoxicants,” - 


it is seen that a Bench of -this Court has 


upheld the validity of section 23-A of the” 


Prohibition- Act in Mohan Bros. (P) Ltd. 
Madras-6 v. State of Tamil Nadu by 
Secretary, Prohibition and Excise 


Department, Madras-9 and another? which 
directed that all licences for possession and 
sale or issue of bottle “liquor under the 
Madras Liquor (Licence and Permit) Rules, 
1960, will cease to be valid- after 30th 
September, 1981 That wasa case where 
even -during the currency of the licences 
issued tothe various dealers, the licences 
were made inoperative, in exercise of the 
Governor's power of regulation of trade in 
intoxicants. That was upheld by.the Court 


on the ground that the Government. has got- 


the power to regulate the trade in intoxicants 
and that power includes the power to put an 
end to the- licences already granted, in the 


interest of the public. Thatisan a fortiori. 


case where the Government exercised the 
power of regulation by invalidating -the 
licences already granted. Here; the period 
of the licences grated to the petitioners had 


expired by efflux of time and the Govern-. 


ment had decided not to grant any fresh 
licence to private trade and grant the 
exclusive privilege to a ‘State-owned: under- 
taking. The principle of the said: decision 
applies to this case on all fours.. Thus, -none 
of the contentions urged by the petitioners 
is found to be tenable, : : 


- -— 


There will be no order as to costs. . - 
S. J. 


40. Hence, the writ petitions are dismissed. 





Petitions dismissad, 
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IN THE- HIGH COURT OF JUDI- 
CATURE AT MADRAS. M NES 


Present:—P. R. .Gokulakrishnan. and 
S. Nainar Sundaram, JJ... mE 
Ramuammaland others. ^ .. Appellants* 


. V. 


Specidl ' Tahsildar, Harijan Welfare’ 
Coimbatore | ane Respondents. 
Land Acquisition Act (I of 1894) —Reference 


under section 18—Enquiry by Land Acquisi- 
tion O fficer—Compensation awarded ai the 


: rate of Rs. 2,600 per-acre, solatium of 15 per 


cent and interest — Quantum agitated- by 
landowner before the Subordinate Judge— 
Award confirmed—Appeal to High Court for 
enhanced compensation — Appeal allowed 
awarding compensation at the rate of Rs. 274 
per cent. A 


Held: The materials placed in this case: 
amply justify reliance on Exhibit A-5, dated 
30th June, 1971, which indicates the value at 
Rs. 350 per cent. in June, 1971, for lands 


. sold as housesites. The relevant date taken- 


for purpose of computation of the compensa- 
tion isthe date of: notification under 
section 4 (1)- of the’ Land Acquisition 
Act and that date -in this case is lóth: 
August, 1972, practically one year and two 
months later. Hence, one cannot omit to: 
take note of probable- increase and escalation’ 
inthe value ofthe lands, especially in and 
around Coimbatore which is an industrial 
city. - In will not be unreasonable to take 
the value of the lands; sold as house sites at’ 
Rs. 450 per cent. on the date of compensation’ 
under section 4 41) of the Act; namely 
16th August, .1972, The sSub-Court. 
relied on. the ‘sale :deed -Exhibit Bl 
dated 6th September, 1971, which, has 
been . relied on by the --respondent. 
The land sold under that sale deed is of a 
largc.extent.of 50 cents and situated in survey 
No. 22/5 and it is admitted that it is situated 
about six furlongs away from the land- 
acquircd. It is not sold as a house site. 
Where lands could be used as building sites,- 
prices paid in the neighbourhood for building 
sites are definitely a proper and acceptable 


* App. No. 825 of 1980. 3rd March, 1983 
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indicator. The land dealt with under Exhibit 
A-5 is situated in very close proximity with 
the lands acquired. - i Para. 4.| 


There is one feature which is bound to be 
taken note of and which is a relevant feature 
for the-purpose of assessing and arriving at 
the compensation Where the lands acquired 
are of large extent, the well-recognised 
principle is to arriveat the value of a larger 
extent of land which has the potentialities 
of becoming house sites, on comparison with 
the value of house sites already sold in the 
locale; the process of estimating must 
necessarily involve deduction towards cost of 
developing the larger extent as house sites, 
by laying roads and providing the amenities 
thérefor. The facts of this case. disclose 
that there are already built-up houses near- 
by and there are roads already laid and used 
in the locale and hence, the overall expenses 
for developing the lands acquired as house 
sites can reasonably be estimated at 20 per 
.cent. of the aggregate value of the lands at 
the rate of Rs 450 per cent. At this ratio 
the value of the lands acquired will work out 
to Rs: 360 per cent. In this case, however, 
that apart from the compensation at the rate 
of Rs 360 per cent awarded by the Land 
Acquisition Officer and which has been con- 
firmed by the Sub-Judge the claiments have 
restricted their claim for enhanced com- 


pensation at Rs. 274 per cent. or Rs. 27,400. 


per acre and the compensation is fixed at 
Rs. 300 per cent. The appeal is allowed. 

: (Para. 5.] 
Appealagainst the decree of the Court of 
the 1 Additional Subordinate Judge, 
Coimbatore in Compensation Claim No. 12 
of 1977 (O. P. No. 154 of 1977). 


K Alagiriswamy and R. Subbaraj, for Appel- 
ants. 


4 


The Government Pleader, for Respondent. 


The Judgment of the Court was delivered by 


Nainar Sundaram, J.—This Appeal is direct- 
ed against the award of the Subordinate 
: Judge of Coimbatore, in a reference under 
section 18 of the Land Acquisition Act I of 
1894, hereinafter referred to as the Act. The 
band Acquisition Officer, after. an award 
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enquiry, awarded compensation at the rate 
of Rs. 2,600 per acré with the usual solatium 
of 15 per cent and interest. The appellants 
are the claimants and they were not satisfied 
with the award of the Land Acquisition 
Officer and hence, the matter was agitated 
before the Subordinate Judge of Coimbatore, 
02 a reference under section 18 of the Act. 
The lands concerned are as follows: 


49 cents. 
1 acre 48 cents. 
1 acre 32 cents, 


Survey Number 107/2A 
Survey Number 108 : 
Survey Number 109/1B 


2. They are situated in Perurchettipalayam 
Village which is stated to be in the periphery 
of Coimbatore city and is situated in 
Coimbatore Taluk itself. The learned Sub- 
ordinate Judge considered the matter and 
found no warrant for countenancing the 
claim for enhancement of the compensation 
made by the claimants. Aggrieved by the 
decision of the learned Subordinate Judge, 
the claimants who wanted compensation at 
the rate of Rs. 35,000 per acre, have come 
forward with this appeal. 


In this appeal, apart from the compensation 
awarded by the Land Acquisition Officer, 
which has been confirmed by the learned 
Subordinate Judge at the rate of Rs. 2,600 
per acre the claimants have : asked for 
enhanced compensation at Rs. 27,400 per 
acrel. Certain factual fostures present in the 
case cannot be omitted to be taken note of. 
The notification under section 4 (1) of the 
Act was made on lóth August, 1972. The 
acquistion was for the purpose of providing 
house sites to the Harijans of the village. 
The claimants, appellants herein, relied on a 
sale deed Exhibit A-5, amongst other docu- 
ments, in support of their claim for enhanced 
compensation. It would be in order for 
the purpose of this case, if reference is made 
to Exhibit A-5 which is dated 30th June, 
1971. There, we find that an extent of 6 
cents of land in survey number 114/2 has been 
sold atthe rate of Rs. 350 per cent. The 
village karnam was examined in the case as 
R. W. 1 and has stated in his evidence that 
the adjoining lands, survey numbers 111/1 
and 114/3 have been divided into house-sites 
by the owners and they were sold as house 
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sites. -He has further. deposed that the 
acquired lands are of the same: level and if 
they are divided into' various sites and sold 
as.;-Such, they would have fetched 
Rs. 250 per cent. The learned Subordinate 
Judge has brushed aside this evidence of 
R. W. 1 stating that it is hypothetical. 
We are not able to appreciate this reasoning 
of the learned Subordinate Judge because 
R. W. 1 is the village Karnam examined.oa 
behalf of the respondent and there is no 
reason to eschew his evidence for the purpose 
of assessing the potential value of the lands 
in question.- His evidence clearly indicates 
that the lands in question could be converted 
into: house-sites and -sold as such. His 
further evidence is that the lands acquired 
are adjoining Oornatham, and there are large 
number of built up houses nearby. It is well- 
settled that in deciding . whether a. land is or 
is not a potential building site,- its situation, 
location, proximity to existing buildings and 


„existence of road or roads would be determi- 


ning factors. The evidence in this case 
discloses that the lands acquired adjoin.rcads 
already laid and used. Hence, we.can take 
it. that the. lands acquired. have all 
potentialities, of being used as building-sites, 
and the very purpose of the acquisition is 
only that. -` RUE e 
3.. The. learned E Subordiate Judge puts 
against the claimants Exhibit B-4, which is 
only an objection statement ` ‘made by the 
Claimants to the acquisition itself and tha: 
is:dated 20th December, 1973. We find that 
the enquiry under section 5-A of the Act 
was held on 2lst October, 1973 and , the 
declaration under section 6 of the Act was 
made on 30th July, 1975 and obviously, the 
award enquiry was conducted subsequently 
and under such circumstances, any statement 
made by the claimants while objecting to the 
acquisition itself need not be counted against 
them on the question of the value of the land 
which would legitimately arise only in the 
course of the award enquiry. Even in 
Exhibit R-4, the claimants have valued the 
lands at Rs. 1,00 ,000 per acre. — 


4. "The materials: placed in the case amos 
justify our placing reliance on Exhibit A-5, 
dated 30th June, 1971, which indicates the 
alue at Rs. 350 per. cent. in June, 1971 for 
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lands sold as house sites. The -relevant date; 
taken for the purpose of computation of the 
compensation is the date of the. notification 
under section 4 (1) of the Act. and that 
date in this case is: 16th August, 1982, 
practically one year and two months later. 
Hence, we cannot omit 3o take note of the 
probable increase and escalation in 
the value. of the lands, especially in - and 
around Coimbatore which is an industrial 
city. It will not be unreasonable to take 
the value of the lands, sold as. house-sites, at 
Rs. 450 per cent on the date of the notibica- 
tion under section 4 (1) of the Act, namely 
16th August, 1972. We may, at. this stage, 
point out that the learned Subordinate Judge 
has placed reliance on the sale deed, Exhibit 
B-1, dated 6th September, 1971 which has 
been relied on by the respondent. The land 
sòld under that sale deed is ofa larger 
extent of 50 cents-and situated in Survey 
number 52/5 and it is admitted that it is 
situated about six furlongs : away from the 
land acquired. It is not sold as a house- 
site. Where lands could be used as building- 
sites, prices paid in the neighbourhood for 
building-sites are definitely a proper -and 
acceptable indicator. The land dealt with 
under Exhibit A-5 is situated in very close 
prosimy with the lands acquired. 


- IM we — 
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5. There is one. feature which We are ‘pound 
to take note of and which is a relevant} ` 
feature for the purpose of assessing and 
arriving at the compensation. Here, we find 
that the lands acquired are of larger.extent. 
The well-recognised principle is, to arrive at 
the value of a large extent of land which has 
the potentialities of becoming house-sites, on 
comparison with the value of house-sites 
already sold in the locale, the process of 
estimating must necessarily involve deduction 
towards cost of developing the larger extent 
into house-sites by laying roads and provid- 
ing other amenities therefor. We find.that the 
facts of this case disclose that there are 
already built-up houses nearby and there are) 
roads already laid and used in the locale and 
hence, the overall expenses for developing 
the lands acquired as house-sites can 
reasonably be estimated at 50 per cent'of the 
aggregate value of the lands at the rate of 
Rs. 450 per cent.. At this ratio, the value 
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 |forthe lands acquired will work out :to 


Rs; 360:per-cent. In this case, however we 
find that apart from the . compensation at the 
“fate of 360:per cent.awarded by the land 
‘Acquisition . Officer and which has been 
‘confirmed by the learned Subordinate Judge, 
the claimants have restricted their claim for 
enhanced compensation at Rs. 274 per cent. 
‘or -Rs.,27,400 per acre. Hence, we feel 
justified i in fixing the compensation at Rs. 300 
per cent. . Accordingly, this appeal is allowed 
'and there will be a decreé awarding enhanced 
"compensation of:Rs: 274 per. cent, over and 
‘above the -compensation of. Rs. 26 per.cent 
already awarded, with the usual solatium of 
15:per cent. and interest. -The appellants 
‘ate entitled to their costs in this appeal and 
the „parties are directed. to -bear ` their 
respective costs in 1 the: Court below. E 
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Appeal allowėd. 
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‘IN’ “THE “HIGH COURT OF . JUDI- 


CATURE AT MADRAS. 
PRESENT: —S. Swamikkannu, J. 
Sri La Sri Siva Shanmugha Armagh 


Meijnana  Sivachariar, Tirupapuliyur by 
Power of SOEREN Agent, Somasundara Iyer 


iat l| ties patie 
Yel 3507 
LEE A "E : ~- " 
' SS. Subramanian and another 
" yes 2 .. Respondents. 


(A) Tamil Nadu - Buildings (Lease and Rent 
Control) Act (XVII of 1960),as amended 
by Act '(XXIII- of 1973) — G. O. -Ms. 
‘No. 1998, Home, dated 12th August, 1974— 
Exeinption from operation 'of the Act of both 
public and -private trusts — G.O. Ms. 
No. 2000, Home, dated 16th April, 1916 
exémpting public-trusts only from the opera- 
‘tion-of the Act — Government Order based 
dfider special enactment Whee ee cd 
of retrospecti ve in operation. . 


(B) - Tamil Nadu . Buildings (Lease . -and 
Rent Control) Áct.( XVIII of 1960), «section, 
-::29, — Construction and: requirement of. 





*3. A. No. 940 of 1978, ^ 11th November, 1981, 
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The facts so far as relevant to the .present 
appeal were :.'The suit. was -filed by the 
plaintiffa private trust, for recovery of posses- 
sion.of the suit premises from the defendant 
to-run a Tamil College.. There was then in 

force G; O. Ms. No. 1898, Home, dated 12th ` 
August, 1974 notified by the Government of 
Tamil Nadu.in exercise of-its powers under 
section 29 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act exempting all 
the buildings owned by. Hindu, Christian and 
Muslim religious trusts and . charitable 
institutions from all the provisions of the: 
Act. But while the suit was pending another 
Order, G.O. Ms. No: 2000; Home, dated 16th 
August, 1976 was: issued superseding the 
earlicr Order and providing that only public . 
trusts were exempted from the provisions of 

the Lease and Rent Control Act. "The trial 
Court held that a G. O. passed .during the 
pendency of any proceeding is not applicable 


- to the same in the absence of "retrospective 


.effect given by the G.. O. itself and. decreed 
'the suit. The lower appellate Court differed 
and held that the subsequent G. O..had 
retrospective effect and as such though the 
suit had beenrfiled prior to that. G. O; effect 
has. to be. given to it in the. suit. e 


-r Tm ur 


On Recon appeal to the High Court, 


Held: Section 29 of; the Tamil Nadu .Aet 
XVIII of 1960 requires an overt-act on the 
part of the execütive to render the provisions 
of that Act inapplicable: to, the: -buildings 
covered -by the-Notification. ` There are no 
words in.the section - to indicate _that the 
exemption could be notified with retrospective 
effect by the Government. “Also the ; power 
conferréd under section 29 is purely executive 
in eee and not legislative. . [Para. 16.] 


In view of the fact that it is not: 'specifially 
mentioned anywhere in ' the, subsequent 
Government Order that it has gota retrospéct 
tive effect on the relevant date so far as the 
instant case is concerned, t was only the 
previous Government’ Order -which was in 
effect and existencet. Therefore, it is only 
that.Government Order that has to be relied 
on for decding the ports in the appeal. - i 
ae pc l "S Para, 31-]. 


The ubsedueai Government Order in G. O,: 
Ms. No. 2,000, Home, dated 16th . August, 
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1976, does not specify. that it is restrospec- 
tive in its operation and it only supersedes 
the earlier Government- Order, viz, G. O. 
Ms. No. 1998, Home, dated 12th , August, 
and that by -the subsequent - G; O- the 
Government.by virtue of the powers vested 
with it under section 29 of the Tainil -Nadu 
Buildings (Lease and Rent Control) Act 
(Tamil. Nadu Act XVIII of 1960) has speci- 
fied that the exemption ,is.only granted to 
the public trusts, whereas in the' earlier 
Government order. the benefit of exemption 
could be invoked by both viz., the private as 
well as public trusts in getting themselves, 
exempted from the provisions of the special 
enactment, namely, the Tamil. Nadu 
Buildings (Lease and Rent Control) Act, 
1960 (Tamil Nadu Act XVIII of 1960), 1t 
is only the provisions of the earlier Govern- 
ment Order viz., G. O. Ms. No. 1998, Home 
dated 12th August, 1974, that are applicable 
to the instant case. ^. [Para. 33.] 
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Appeal against the decree, -dated-: 15th“ 
December, 1977 of the Court of the Principa!” 
Subordinate Judge, Cuddalore i Appeal Suit? 
No 9 of 1977, preferred against the decree * 
of the Court of thc District - Munsif ‘of 

Cuddalore in Original Suit No. 112 of 1975,- 
N. Sivamani aud N K. Mitra, for Appellant: “ 
R. S. Venkatachari and S. Shakul Hameed, 

for Respondent: se 
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The Court delivered the following 


JUDGMENT.—This Second Appeal involves a 
very interesting point of law and that is 
whether a Government Order, passed under 
a: “Special enactment, is retrospective or 
prospective: in operation. It is well- 
established that unless a Government Order 
specifically incorporates as a condition that 
it is retrospective in operation, it cannot be 


construed that it has got a retrospective. 


operation. But it is submitted ^ by 
Mr. R. S. Venkatachari, learned counsel for 
the respondents, that the decisions of this 
Court as wellas the Supreme Court would 
show that a Government Order has to be 
construed as retrospective in operation 
because “Law” in Article 13 of the Constitu- 
tion of India, is defined by the Supreme 
Court in the decision viz, Shankari Prasad 


v. Union fo Indiat, as including rules, 
regulations, notifications and Govern- 
ment Orders and, as such, when a 


Government Order is passed by a relevant 
department of the Government, it must be 
construed as nothing but a delegated legisla- 
tive act that had been done by executive 
effect. In the instant case, two Government 
Orders are relevant, which were passed by. 


the Home Department of the Government of ’ 
The earlier Government Order 


Tamil Nadu. | 
viz., G. O. Ms. No. 1998, Home, dated 12th 


August, 1974 isto the effect that it exempts ` 


from the operation of the provisions of the 
Act which includes public as well as private 
trusts. But so far as the subsequent Govern- 
ment Order under consideration viz., G. O. 
Ms. No. 2000, Home; dated 16th August; 
1976 is concerned, it is specifically provided 
in it that 1t is only the public trusts that are 
exempted from the operation of the pro- 
visions of the special enactment viv., the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act. The lower Appellate Court 
has taken a view that the subsequent Govern- 
ment Order has got a retrospective effect and 
as such though in the instant case the suit 
has been filed prior to the date of the 
subsequent Government Order, yet the effect 
of the Government Order has to be conferred 
on the persons claiming the benefit of the 
‘subsequent Government Order. 
—————— eee 
l S. C.J. 775 : (1951) 2 M. L. J. 683: 


. 1951 
64 L.W. 1005 :1952 S.C.R. 89 ; A. I.R. 1951 
S, C. 458. í 
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2. Ontheother hand, Mr. N. Sivamani, 
learned counsel for theappellant, vehemently 
contends that the Government: Order that 
has come into - existence. subsequently 
has been passed by the Home Department 
with the specific prescription of limitation to 
the benefit under the said Government Order 
so far as public trusts are concerned and the 
said benefit cannot be construed as one 
which can be extended to private trusts. In 
other words, the distinction between the 
private and public trusts has been con- 
templated only because of the coming into’ 
existence of the subsequent Government 
Order of the Home Department of the Tamil 
Nadu Government. 


3. Itis relevant in this connection to note. 
that during the time ofthe II World War 
and the difficult periods which British India 
had to undergo, orders were being passed 
by the relevant departments of the Govern- 
ment, prescribing the benefits which the. 
tenants will enjoy and that the very object 
of those orders wasto relieve the tenants 
from oppression on the part of the landlord. 
with respect to residential buildings. These 
orders came to remain permanently on the 
statute book by the coming into existence of 
the first enactment of the year 1949 and the 
subsequent — enactments., As a^ matter of 
fact, this branch viz, matters relating to the 
Rent Control Act, have become a.permanent 
feature in the entire. jurisprudence of our 
country., Now let me briefly state the facts’ 
of the instant case in order to appreciate. 
the above contentions raised on behalf of 
either side relating to the prospective and. 
o OspecHye operation of the Government 
rder. 


4. O.S. No. 110 of 1975 was filed for a 
decree against the defendants for possession 
and direction to the defendants to put the 
plaintiff in possession and also for a :direc- 
tion to the defendants to pay to the plaintiff . 
Rs. 20 towards arrears of rent aud for future 
mesne profits under Order 20, rule 12 of the: 
Code of Civil Procedure. The plaintiff has 
alleged that it is the landlord of the building 
described in the plaint as door No. 90-A, 
Sannadhi Street, Tirupapuliyur, Cuddalore, 
and the said building was rented to the 
first-defendant on a monthly rent of Rs. 5.- 
The further allegations in the plaint are that 
the first-defendant has sub-let the building 


~ 
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to the second-defendant without. the 
, knowledge and consent of the. plaintiff, that 
plaintiff had started a Tamil; College and 
wanted. the first-defendant to vacate. the 
building, that the first defendant: agreed to 
vacate the -building. on. 30th-June; 1973 it- 
self, that the first-défendant was fully aware 
of the necessity of the building torun the 
college and that- on the strength of the 
promise-and assurance of the first defendant 
the plaintifff-started.the college expecting 
him to vacate the-building The first defen- 


dant colluded with the second defendant. The 


plaintiff with great inconvenience is running 
the college in its premises-where. there- is-no 
sufficient’ space. The plaintiff issued a 
notice to the defendants to vacate the build- 
ing on 20th July, 1974, on. the ground that 
the first defendant has sub-let the building 
and for personal use for running the Tamil 
College.’ The first defendant. evaded — to 
receive the notice and the second defendant 
received the notice and gave-a reply with a 
false allegation. The defendants are-liable 
to be evicted is the. submission incorporated 
in the plaint by the plaintiff. It is further 
alleged that the first defendant has commit- 
ted default in the payment of rent and is 
in arrears of rent from lst October, 1974 to 
Ist February, 1975. -The arrears of rent 
came to Rs. 20. The plaintiff filed R. C. O. 
P. No. 52 of 1974 against the defendants for 


eviction. -The plaintiff-institution, according- 


to it, isareligious, charitable and.educa- 
tional one and hence exempted: from:the 


provisions: of the Tamil] Nadu .Buildings: 


(Lease and Rent, Control): A ene the 
suit was filed. To 


5. In the written-statement filed on | behalf 
of the first defendant it^ is- 
contended that it is false ‘to say’ that the 
first defendarit took the properties on rent 
ona monthly rent of Rs Sand it is only 
Rs. 3 per month. The first defendant -has 
beena tenant for the past seven years and. 
has been paying the rent regularly. The first 
defendant has not sub:let any portion to the 
second defendant. The plaintiff , has not 
started any Tamil College. The Tami! College 
has been started by a Committee and they only 
can represent the college. The first defendant 
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further contended in his written-statement . 


that the alleged requirement of the premises 
in question for the Tamil College is notbona 
fide. The plaintiffis letting ' out the Mutt 


ARUMUGHA MBIJNANA SI'VACHARIAR Y, SUBRAMANIAN (Swamikkarnnu, J ) 


inter- alia- 


109 


for marriage. and for. that- .purposé! only the 
first defendant is sought to» be-evicted.’s.The 


first defendant further contended..that. for - 
“the present no college is functioning. ~.It .is 


also contended by the first 

defendant in his written-statement that he 
has improved the property. by Spending 
nearly Rs. 1,500. He will be put to serious 

hardship if he is asked to, vacate, the. pre- 

mises is the submission made by the’ first, 

defendant in' his written-statement. “He is 
prepared to pay any reasonable rent, ' Theré 
is no valid notice to quit. , It is false to say: 
that the first defendant is in arrears ‘of 
Tent. The second defendant is án unneces- 
Sary party to the suit. The first defendant 
denies ali. other allegations that are . not; 
specifically admitted in his written-statement. 

The written statement filed by tlie first defen- 
dant has been adopted by the second-defen-. 
dant. Asa matter of fact in Exhibit A-4 the 
reply notice sent on behalf of "second defen-: 

dant on 4th July, 1974, it is infer alia’ con. 

tended that he is not a sub-tenant . under the 
first defendant, that he is not in occupation. 
of the property, that he is Tunning a tea-; 
stall in which the first-defendant is also a. 
partner, that in order to-' have consultation. 
for the business he used.to go to the house. 


of the first defendant and apart from . It; he, 


has nothing to do with the suit-premises. . In, 


the ` 


-additional ' written-statement that was, 


filed before the Trial Court, it was inter alia ; 


contended by the “first defendant that. «the. 
Trial Coürt had no jurisdiction: .to try the 


suit; that by the Government’ Order. passed, 


recently the Tamil Nadu Buildings. (Lease: 


. and Rent Control) Act,.lias been made appli- 


cable to private trusts and that the plaintiff. ; 


is aGmittedly a private trust and hence the : 
Rent Controller will - „have, no. jurisdiction 
to entertain the suit. <* 


6. On the. above sieádings: the following: 
issues were framed for trial : 

(1) Whether the defendant, is liable" “to, be. 
evicted? 


or Rs. 
(4) Whether the Fee ner fis ible. 
the suit property to:second defendant?. 


(5) To what relief, if any,-is the 
entitled? 


plaintiff: 


(2) Whether. there i is no valid notice to duit 
(3) Whether the monthly rent is Rs. 3, or. : 
31 


1 


* 
— 
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6): Additional issue: Is the suit not main- 
tainable in view of the recent Government 
` Order referred to in the additional written- 
statement? | M ds 
s : em 
: On behalf of the plaintiff, the power 
7.0 ‘of Srila Sri. Siva. Shanmugha 
Arumugha Gnaniar Mutt,. Tirupapuliyur, has 
examined himself as P. W. 1. Exhibits A-1 
to-A-12 were filed on behalf of the ‘plaintiff. 
The first defendant had himself examined as 
D.W. 1 and on behalf of defendants Exhibits 
B:I to B:8 were filed before the Trial Court. 
Under issues Nos. 1 to 4 the Trial Court 
found that the evidence of D. W..1 and 
Exhibits D-1to D-4 clearly establish that 
the monthly rent payable is Rs. 3 and as. 
such the monthly rent is only -Rs. 3 ànd not 
Rs. 5.. The Trial Court also found ' that. 
ona perusal of Exhibit A-1, copy of 
nótice,. dated 20th of July, 1974, issued by the 
counsel for the plaintiff to the defendants, it 
is seen that it is in conformity with the pro- 
visions under section 106 of the Transfer of 
Property Act and as such the Trial Court 
held that it was a -valid notice to quit. It 
was further held that the requirement of the 
plaintiff for running Tamil College is bona 
fide: . It was also held that the evidence .of 
PW. shows that the first defendant, is in” 
atrears of rent and that the first defendant is 
liable to pay arrears of rent of Rs. 12- at the 
rate of Rs, 3 per month. It was also found by 
thé Trial Court that the first defendant has © 
sub-let the premises to the second defendant, 
and ón that ground the defendants are liable 
to be evicted. The Trial Court aiso found 
that the first defendant has sub-let the build- - 
ing to the second defendant and defendants ` 
are also in arrears of rent and the require- 
ment of the plaintiff is bona fide. On this . 
ground also, according to the trial Court, 
the: defendants are liable to be evicted._ On- 
the additional issue the Trial Court found ` 
that a Government Order, passed, during the | 
pendency of any proceedings i is not applicable ' 
to the said proceedings. Hence the Trial 
Court further found that inasmuch -as ‘the 
Government Order was passed -Guring the 
pendency of the present proceedings and ` 
there is no retrospective effect given in the ` 
Government Order, the same cannot interfere 
with the proceedings pending before that 
Court. Accordingly it decreed the suit with 
costs. 3 
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8. An appeal was preferred by the defen- 
dants and on the point “‘whether the suit is 
not maintainable. and if so whether. the 


27^ remedy; of the plaintiff is, to seek the. pro- 


visions of the Tamil Nadu Buildings (Lease 
and Rent Control) Act?", the lower Appellate 
Court came to -the conclusion that the law - 
as it stood on the. date when. the judgment 
was rendered will have to be administered 
by the Court, that on. the date when the 
matter came up for.enquiry and decision of 
the Court, the Government Order had been . 
introduced, taking away the private trust 
from the sphere -of exemption and.on the 
date when the judgment was rendered the 
plaintiff, being a private trust, was one which 
came under the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. 
Therefore, the lower Appellate Court held 
that the Trial Court ought to have applied 
only the law as it then stood, namely, when 
the matter was taken up for trial and when 
the judgment was rendered and since on the 
date of the trial and judgment, the exemption 
had beentaken away in respect of private 
trusts the suit is not maintainable. It was . 
further held by the lower Appellate Court 
that the remedy of- the plaintiff i is only under 
the provisions-of the Tamil Nadu Buildings 
(Lease and Rent Control) Act and that in 
view of the deecision in Ethirajammai_ V.. 
Hassan Khanoo alias N. M. Hassan‘; the suit. 
is not maintainable and ‘the remedy of the 
plaintiff is only under the provisions of the 
Tamil Nadu. Buildings (Lease and Rent. 
Control) Act and accordingly the appeal was. 
ailowed by the lower Appellaté Court and: 
the judgment and decree of the Trial Court 
were set aside. 


‘ 9," Aggrieved by thé above judgment and- 
décree of. the lower "Appellate Court,’ the” 
' plaintiff came forward with this Second: 
Appeal, which was admitted by. this Court, 
on the basis. of the following . substantial. 
questions of law : 


(1) "Whether the suit is not maintainable i in 
view of G. O. Ms. No. 200. of 1976 granting: 
exemption only to institutions which are of. 
a public religious Or charitable nature? - 


~ (2) Whether the lower appellate Court ‘erred 


in dismissing in entirety the appellant’s suit-. 
when the appellant had asked not only for” 


Ed 1 








^. cl (1977) 90 L.W. 597 A.I, R. 1977 Mad. 427. 
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possession of the property but- also. ‘for 
arrears of rent? « ^. uc 0. I 
10. The point-for consideration in. this 
Second Appeal is.whether the. G. .O.. Ms. 
No. 2000,.Home, dated 16th August, 1976 is 
retrospective in operation. of is it^. only 
prospective? -In other words, is the.G. O. 
Ms. No. 2000, Home, dated. 16th -Augtst, 
1976, published at page 510 of. Part [i— 
Section 2 of the Tamil Nadu Goverment 
Gazette, dated the lst- September,, 1976, 
regarding exemption of all buildings owned 
by Hindu, Christian and Muslim religious 
public 'trusts and charitable trusts from all 
prvisions of Tamil Nadu Buildings (Lease and 
Rent Control) Act, is exercisable in respect 
of private'trusts ~ also, especially. when this 
Government Order which is of the year 1976, 
is exclusively giving exemptions:tc the public 
charitable trusts alone? 5 TOS 
11, ; [t is relevant in this- connection to note 
that at the time of the institution decision of 
the suit:i. e. O. S. No. 110 ot-1975, this 
Government Order that. was applicable was 
regarding exemption. ~The said G. O; Ms: 
No. 2000, Home, dated 16th August, 1976, 
published at page 510 of Part II—section 2 of 
the Tamil Nadu Government Gazette,- dated 
the Ist. September; 1976, reads as follows +- 
—— - - J : n 


: = “Tn exercise of the powers conferred by 
section 29 of the Tamil. Nadu. Buildings 
' (Lease and Rent-Control) Act, 1960 (Tamil 
Nadu Act XVIII of- 1960), and.in superses- 
` sion of-the Home Department. Notification 
No. If (2)/HO/38/3811/74, dated the. 12th 
August, 1974," published: at page 444 of 
Part-II, section 2 of the Tamil: Nadu 
-Government Gazette, . dated the - 21st 
August 1974, the Governor of. Tamil Nadu 
- hereby exempts all.the buildings owned dy 
the Hindu, Christian and Muslim religious 
` public trusts and. public charitable trusts 
from all the provisions of the said Act," 


. 12. On the other hand, the text of the Noti- 
fications issued by the Government of Tamil 
Nadu as per G. O. Ms. No. 1998, Home, 
dated: 12th August,.1974, is.as follows: 
“In exercise of the powers conferred by 
‘section 29 of Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 (Tamil Nadu 
Act XVIII of 1960) the Governor of Tamil 
Nadu hereby exempts all the buildings 
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. ¿owned by; the . Hindu, ..Christian : and 
“~ Muslim ‘religious ‘trusts and Charitable 

Institutions from all provisions .of. the 
. said Act". ^. . 


13. A reading of the above G. O. Ms. No. 
898, Home, dated 12th August, 1974, ‘clearly 
shows that exemption has been granted from 
the operation of the provisions of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (Tamil Nadu Act XVIII of 1960) with 
respect to, all buildings owned by both 
public as well. as.private trusts. On the. other 
hand;a reading of G.O.. Ms. No. 2000, 
Home, dated 16th August, 1976, shows that 
the exemption has granted only with respect 
to buildings owned by the public trusts and 
public charitable trusts from all the. provi- 
sions of the Tamil Nadu Act XVIII of 1960. 


- 


-We find that the exemption contemplated by 


G.O. Ms. No.. 1998, Home, dated 12th 
August, 1974, infer alia applies to ‘all the 
buildings owned by Hindu religious trusts 
and charitable’ institutions, without .excep- 
tions. All buildings to which the Notifica- 
tion-applies are exempt from all the proyi- 
sions of the Act without excéption. It's 
álso relevant in this connection to note that 
séction.29 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960, byits - 
provisions deals with.the exemption, and the 


~ = 


- Same readsas follows:— ~~ ELS 


"Notwithstanding anything contained. in 
this Act, the Government may, subject to 
` Such conditions as they deem fit, by noti- 
cation, exempt- any building or class' of 
buildings from all or any of the provisions 
“of this Acti? «0 2 0S7. t 6 y 


It is under the aboye provisions of .the Act, 
namely, section 29, the above exemption was 


notified by. the Government.  -. 


, * a 
m E Li 


14. Itis also provided under section 34 0f 
the Tamil Nadu Buildings (Lease ‘and Rent 
Control) Act, 1960 (Tamil Nadu Act XVIII 
of 1960) that the Government. may, , by 
Notification, make rules to carry ‘out: the 
purposes of this Act. The said section 34 of 


the Act reads as follows :— ^ l 
"4534. Power to make rulesi— -© iya 


eg 9m 
te ui 


(1) The Governmentmay, by notification 
make rules-to- carry. out the purposes of 
this Act. Sy MA we OE GE. "Longo S AK 


| 
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t (2) without prejudice to the generality: of 
:the. foregoing power, such rules “may 
2:provide for—. ` à Qd cue 


(a) all matters expressly required Or 


.:allowed by this Act to be prescribed ; 


v. : ` > 
E (b) the procedure to be followed by Con- 
- trollers and appéllate authorities’ in the 
performance of their functions under this 
“Act; - ee AE RN" 
ub x > ag we ^u 
?:(c) the manner in-which notices and orders 
“under this Act sHall be given or served; ^. 
"(d) setting aside ex parte orders; and 
orders .of dismissal for’ default passed 
~; under this Act; di re 
-(e) applications for making legal repre- 
- sentatives of deceased persons, parties to 
"proceedings under this Act and the time 
.^' within which such applications shall be 
preferred; © - “8 EE 
^(f) the procedure to be followed in taking 
- possession of a building and in disposing 
;-of the articles found therein at the time of 
"taking possession; and ^. ; de e 


tions and appeals under this Act. ' 


(3). In makinga rule under this section, 
„the -Government may provide that | a 
. person who contravenes any of the provi- 
_ sions thereof shall be punishable with fine 

which may extend to one thousand.rupees. 


*(4) (a) All rules made under this Act 
“shall be published: in the 
Government Gazette and "unless they are 
expressed to come into force on a parti- 
cular day, shall come into , force on the 
y;day on which they are so published. nc 


(b) _ All notifications issued under this 
; Act shall, unless they are expressed to 
come into force ona particular day, come 
into force on the day on which they are 
published. -  .-- Vos E 
J, E iu "e" s 
t (5). ‘Every rule made under this Act shall, 
as soon as possible afterit is made, be 


& 


t 
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"(g). the fee leviable in respect of applica- 


Tamil Nadu 
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placed on the table of both Houses of the 
Legislature, and if, before the expiry. of 
the session in which it is so placed or the 
next sessions, both Houses agree in 
making any- modification in any such rule 


- -or both Houses agree that the rule should 


not be made, the rule shall- thereafter 
: have effect only in such modified form or 
be of no effect, as thecase may'be, so 
"however; thatany such modification ` or 
annulment shall: be without prejudice to 
the validity of anything previously done 
^ under that rule.” d : ) 
15. Mr.’ N. Sivamani ,learned counsel 
appearing for‘ the ‘appellant, refers. 
to the decision reported in .Sengalneer 
Piliaiyar. Temple,- Koranadu v. .Manickam 


Chettiar’, „wherein: it - was held that 
‘the: Notification of. the Government 
exempting all buildings belonging 


to Religious: Trusts and Charitable Insti- 
tutions from all the provisions of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act has- no retrospective operation.’ In 
this decision.it was also held, relying -on the 
decision, -reported: in Income-tax O fficer, 
Alleppy v. M. C. Ponnoose?, that :- -- e 


“The very -concept of exemption, must’ 
exclude any idea of retroactive application, 
‘To exempt’ means to free from control.’ 
-It follows that the act of freeing anything 
.from pre-control must necessarily begin 
to operate only from here and now. It is 
_in.this sense that legislature ‘had invested 
the State Government with the power to 
grant exemption under section 29 of the 
Act. ‘It isto be noted that:the section 
. requires an overt act on the part of the 
- executive to render the provisions of. the 
Act inapplicable to thé buildings covered 
by the notification. ' On the plain language 
of.section 29, the power to exempt is 
exercisable only so as to, have effect from 
the moment of its exercise. There are no 
words in the section to indicate that the 
exemption could: ‘be notified by tlie 
Government with retrospective effect." ` 


We have already incorpórated the text of the: 
Notification issued by the Government of 











4. (1977)1 M. L; J. 425: 90 L.W. 162. ,.. 

2. (1970) 11. T. J. 190:(1970) 1S. C. J. 435: 
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before the final decree is passed. The reason 
is that profits arising from- the properties 


plaintiff form part and parcel of the corpus 
itself and are as much in the hotch-pot as 
the lands themselves, It may also be noted 
that a partition suit does not come to an end 
with the passing of the preliminary - decree. 
On the other hand it is stilla pending suit. 
Even: after -the passing of the preliminary 
decree it-is open to’ the Court to give 
appropriate directions regarding the distribu- 
tion of the profits of the properties realised 
pending the suit either suo mofu or on the 
application of the parties. It is perfectly 


justified to order an enquiry into the com- . 


pensation payable by each of the parties and 
passing a final decree for the same: - 
EE [Paras. 12 and 24.) 


r 
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Appeal under clause 15 of the Letters Patent 


.and Order 36, rule lof th . S. 
which are eventually to be allowed tothe’ j eie CU ur 


against the Judgment and Decree of 
Mr. Justice Shanmukham, dated 30th 
November, 1979 and made in the exercise of 
the ordinary Original Jutisdiction of the High 
Court in C. S. No. €1 of 1975 and Applica- 
tion No. 2054 of 1967. 


R. D. Indrasenan, G. Nandalal and 
M. Ganapathy, for Appellants. l 
K. C. Jacob, S. KE-L. Ratan, N. S. Sivam, 
Sri -Ram Panchu and K. Madhavan, for 
Respondents. - 
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The Jüdgment of the Court was delivered by 


Padmanabhan, J.—This original side appeal 
has been filed by defendants 1 and 2 in C S. 
No. 61 of 1975° which is a suit for partition 
on the file of this Court against the final 
decree passed by Shanmukham, J. on 30th 
November, 1979. | 


2. Thesuit for partition happened to be 
filed by the respondents-plaintiffs in the 
following circumstances. The suit property 
is an extent of 9 grounds and 33 sq. ft in 
Mount Road with a building thereon known 
as$-Motimahal. The «property originally 


' belonged to the Kumararaja of Venkatagiri. 


On23rd June, 1972, plaintiffs 1 to ?, 
defendants 1land2and one Auto and 
Hardware Store purchased the property 
from- the Kumararaja of Venkatagiri 
under- ‘the sale. deed dated 23rd 
June; 1972. The ‘total sale consideration 
was RS. 3,50,000. Towards the sale conside- 
ration, the first plaintiff paid Rs. 70,037, 
the second plaintiff paid Rs. 45,515, the third 
plaintiff paid Rs. 46,816, the first defendant 
paid Rs.55,918, the second defendant paid 
Rs.57,776 and the Auto and Hardware 
‘Stores paid — Rs.75,938. On 6th January, 
1973 the Auto and Hardware Stores sold their 
right, titleand interest in the suit property 
to the fourth plaintiff. Immediately, after 
their purchase plaintiffs 1 to 3, defendants 
1 and 2. andthe Auto and Hardware Stores 
entered into an agreement dated 17th June, 
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the enjoyment of the property among them- 
selves. We shall have occasion to deal with 
the détails of this agreement later on. The 
parties wete in «possession of respective 
portions in terms of the said agreement till 
1975 when .the plaintiffs 1 to 3 and the 
fourth plaintiff, being the successor-in- 
interest of the Auto and Hardware Stores, 
filed the suit for division by metes and 
bounds and for separate possession of shares 
of each of the parties in the suit property. 
Each one of the plaintiffs claimed a share in 
proportion tothe share contributed by him in 
the total sale consideration for the purchase 
of the property. On 14th June, 1976 apreli- 
minarydecree for partition was passed by 
N. S. Ramaswami, J. According to the preli- 
minary decree the first plaintiff is entitled to 
70,037/3, 50,000 shares, the second plaintiff 
45,515/3,50, 000 shares, the third plaintiff 
46,816/3, 50, 000 shares, the fourth plaintiff 
73,938/3,50,000 shares the first defendant 
95,918/3, 50,000 shares and’ the second 
defendant 57,776/3,. 50,000 shares. i 


3. Subsequently, the plaintiffs filed applica- 
tion No. 2054 of 1976 for the appointment 
of acommi:sioner to divide the property 
by metes and bounds in terms of the preli- 
minary decree and to determine the proper 
compensation payable by each of the parties 
in respect of the portions in their occupa- 
tion in premises No. 187, Mount road, 
Madras 2, and No. 22, ` Narasingapuram 
. Street, Madras 2, and for directions regard- 
ing costs. On 19th July, 1276 N. S. Rama- 
swami, J., appointed Mr. S. Arasappan, 
. Advocate, as Commissioner for the purpose 
of dividing the suit property by metes and 
bounds and to determine the proper com- 
pensation payable by. each of the parties in 
respect of the portions in their occupation 
in the suit property. The Commissioner took 
the assistance ‘of a reputed -Architect 
Engineer of Madras in dividing the property. 
Accordingly, the — Commissionér- filed ‘a 
.report on 18th April, 1977 along witha 
. plan suggesting the mode of division ofthe 


property. Defendants 1 and 2 filed their 
report, - 


Objections to the ‘Commissioner's 
On 30th November, 1979, Shanmukham, J., 
accepted the report.of the Commission er and 
‘passed a final decree fór- division in terms 
of the-Commissioner's report -and plan. 
As regards the .compensation the learned 
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June, 1972 under Exhibit P-3. 


Judge directed the parties to filé a memo. of 
calculation on the basis of the rental fixed 
by himat the rate of Rs, 1,50 per sq. ft., 
for the ground floor and Rs. 1.25 for the 
first floor and Re. 1.00 for the second floor. 
Thereafter, the parties field memorandum 
of calculation. Accordingly, on 30th 
November, 1979 the learned Judge passed 
an order to the effect that the first plaintiff 
should pay the second plaintiff a sum of 
Rs:10,569.46, that the first defendant should 
pay the second plaintif a sum of 
Rs.52,618.76; that the first defendant should 
pay the third plaintiff a sum of Rs.68,115.77 
and the second defendant should pay the 


-third plaintiff a sum of Rs.1,826.22 and also 
to the 4th plaintiff a sum of Rs.1,16,287.63. 


It is against this final decree, the defendants 
land 2 have filed this appeal. 


.4. Before we. catalogue the contentions 


raised by Mr. Rangarajan, on behalf of 
defendants 1 and 2, the appellants, herein, 
it is; necessary -to set out the -nature of the 
suit property and also the details ofthe 
agreement entered into among plaintiffs 1 
to 3, defendants 1 and 2 and the Auto and 
Hardware Stores on 17th June, 1972. As 
already stated, the suit property is an extent 
Of.9 grounds and 33 sq.ft. There is a 
building called Motimahal. 
faces Mount Road on the east. The pro- 
perty extends upto Narasingapuram Street 
on the west, which runs parallel to the 
Mount Road. There isa common passage 
way leading from the Mount . Road to the 
rear portion as shown in the Commissioner's 
plan. -The frontage for the suit property 
facing the Mount Road is 78.5 ft; This is 
inclusive of 10-9 ft. the width of the common 
passage facing the Mount Road. There are 
some tenants occupyiag portions of the suit 
property. The portions in the occupation of 
the tenants are also separately shown in the 
Commissioner's plan.  . p 


5, After the purchase of the property by 


plaintiffs 1 to 3, defendants 1 and 2 and the 


they entered into an agreement dated 17th 
That agree- 
ment specified the amount of consideration 
paid by each one of the parties under the 


sale deed and also the extent of frontage 
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The building . 


Pa 


- Auto and Hardware Stores, as already stated, ` 
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occupied by them. The agreement stated 
that the parties were in possession of 
different portions of the building and the 
same has been marked in a plan annexed to 
\ the agreement. The agreement took note of 
the fact that tenants were in occupation of 
portions on the ground, first and seccnd 
floor The agreement provided that there 
should be an account maintained, called the 
common pool account, into which should be 
credited the rents from the tenants in the 
premises. Two persons P. Hashumal and 
K.S. Narayanan were authorised to make 
the collections, put the money into the bank, 
pay taxes and other public charges and look 
after the common interest of the purchasers. 
The agreement further 
parties shall enjoy the portions in their 
occupation free of rent excepting for the fect 
that the second defendant shall pay Rs 25 
per month to the common. pool for the por- 
tion occupied by them. The first defendant 
should pay a sum of Rs.50 per month for 
the shed occupied by him in the rear and 
Rs.700 per month for the portion occupied 
by him in the first floor to the common 
pool. Similarly, the 
Stores shall pay Rs.50 for the shed occupied 
‘by them in the back portion. The agree- 
mentfurther stated such of those parties 
who are in possession of more than the.area 
to which they are entitled, would be bound 
to surrender the same only when the tenants 
in the eccupation of the premises upto 125 ft., 

measured from Mount Road towards the 
west were evicted from the portion in their 
occupation. The agreement further made 


it clear that the parties who were in posses- . 
tion of excess portion should not claim to- 


be tenants and that their possession must be 
traced to only the provisions ofthe agrec- 
ment. The agreement also provided that an 
application should be made for demolition and 


reconstruction of the building and all parties’ 


sho1ld co-operate with each other in bring- 


ing the proceedings to a successful. comple- . 


tion. It was further stated that only when 
tenants upto 125 ft. from Mount Road were 
evicted would defendants 1 and 2 and Auto. 
Hardware Stores, be bound to give up the 
excess portions in their possession to ‘the 
respective owners. At this stage, it may be 
necessary to mention that the plaint referred 
tothe agreement dated 17th June, 1972 
The plaint stated that the agreement 
was intended to provide for enjoyment of 


stated that the. 


Auto and Hardware 
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the property subsequent to the sale deed 
till the actual partition, was effected. The 
plaint also referred to the fact-that orginally 
the joint owners were interested in demolish- 
ing and rebuilding the property and it was 
therefore decided that the entire building 
should be demolished' and that each party 
should be allotted a definite portion upto a 
length of 125 ft. from Mount Road and the 
balance should be kept in common. How- 
ever, itis also stated that subsequently ii 
became clear that an agreed method or 
procedure for the demolition of the build- 
ing and allotment of portions to each of the 
joint owners, so that they could erect their 
own building in the respective portions 
allotted to them, could  notbe reached 
Further, it was made clear in the plaint itself 
that the first defendant was in occupation 
of almost the entire first floor and he was 
paying a compensation of Rs.750 per month. .. 
Similarly, ‘the second defendant was in 
possession of an excess area in the ground 
floor and he was paying a compensation 
of Rs.25 pér month. In the written state- 
ment filed it was admitted that no -plan was 
annexed to the agreement dated 16th June, 
1972. It was further stated that the parties 
felt that it would be impossible to partition 
the property and therefore they would 
enjoy.the property in terms of the agreement 
without partitioning the same. It was ad- 
mitted that the first defendant was, occupy- 
ing certain portions in the first floor 
and the ground floor and that he was 
paying a rent of Rs.750. As a matter 
of fact, the first defendant claimed in 
the written statement that he was entitled 
to the benefits of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. The suit 
for partition was said to be not maintainable 
since there was no agreement that there 
should be a division by metes and bounds. 
The second defendant also filed a separate 
written statement. He also stated that the 
was paying arent of Rs.25. for the portion 
occupied by him in excess to which 
he is entitled and that he would be entitled 
to thé benefits of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. In other 
respects, he adopted the written statement of 
the first defencant. 


6. On the basis of the above pleadings, the 
following issues Were e by the learned 
single mace 


~ 
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1. Is not the suit for partition maintain- - passed by N.S. Ramaswami, J., on 18th June, 


able? : 
2. Is not the suit property capable of 
partition by metes and bounds? 


3  To' what reliefs are the parties entitled? 


7. Atthetime of hearing of the suit, the 
learned counsel for the defendants submitted 
that they were not pressing Issue No. 1 
regarding the maintainability of the suit. 
Further, there was no dispute regarding the 
shares to which plaintiffs 1 to 4 and defen- 
dants | and 2 were each entitled to. In the 
circumstances, N. S. Ramaswami, J. passed 
a preliminary decree to the effect that the 
plaintiffs and defendants 1 and 2 would be 
each entitled to the shares specified therein 
and they would be entitled to have the said 
shares partitioned by metes and bounds and 
obtain separate possession thereof. It is also 
necessary in this context to mention:that the 
plaintiffs filed Application No. 662 of 1975 
for the appointment of a receiver to take 
charge of the suit property, to collect rents 
and ether sums due from'other joint owners 
of the property, for taking steps to evict the 
tenants and paying taxes and public charges 
etc.. Inthe affidavit filed in support of the 
application it was stated that the first defen- 
dant was in occupation of the entire first 
floor paying only Rs. 750 as compensation 
which was a very meagre amount compared 
to the area occupied by him and consequently 
the receiver should take steps to collect 
proper amount of compensation from him 
and the second defendant and also other 
owners who were in occupation of portions 
in excess of their share in the property. 'In 
the counter-affidavit filed by the first defen- 
dant it was stated that the suit itself was not 
maintainable, that physical partition' was 
neither feasible nor possible, that there was 
no need for the appointment of a receiver 
since parties were paying rent for the excess 
portion in their occupation and inthe circum- 
stances the application for the appointment 
of receiver could not be allowed. It was 
specifically admitted in paragraph 8 of the 
counter-affidavit that the first defendant was 
paying Rs. 750 towards rent for the portion 
occupied by him and that it was reasonable. 
The second defendant adopted the counter- 
- affidavit of the first defendant. An order was 


1976 four days after the date of the 
preliminary decree. The learned Judge held 
that since a preliminary decree has already 
been passed on 14th June, 1976, the applica- 
tion for the appointment of a receiver should 
not be kept pending and that it would be 
open to the parties to move the Court for 
final decree proceedings. The learned Judge 
further held that the reasonable compensa- 
tion claimed in the application would be 
worked out in the final decree proceedings. 


-+ 


8, We shall now refer to the contentions 
advanced before us by Mr. Rangarajan, the 
learned counsel for the appellants, ngainst 
the final decree passed by the learned Judge. 
Mr. Rangarajan contended that the learned 
Judge was wrong \in accepting the report of 
the Commissioner directing partition and 
division of the properties in terms thereof. 
Mr. Rangarajan submitted that Exhibit P-3 
agreement dated 17th June, 1972 was entered 
into for the primary purpose of determining 
the interest of each individual buyer in the 
property till partition was effected. He laid 
particular emphasis on clauses 8, 9, 10 and 
20 of the agreement. The learned counsel 
did not dispute the fact that defendants 1 and 
2were allowed to be in possession of 
an area in excess of the area to which 
they would be entitled to under the 
sale deed and that for the said portion 
occupied by them. they were bound to pay 
Rs. 750 and Rs. 25 per month respectively. 
But the learned counsel argued that it was 
specifically agreed under Exhibit P-3 that 
possession of defendants 1 and 2 and others 
who were in possession of excess area would 
not be disturbed till the tenants upto an 
extent of 125 ft., from the Mount Road were 
evicted from the property and each purchaser 
was put in possession of his respective 
portion. Particular emphasis was laid on 
clause 20 which stated that only when tenants 
upto 125 ft., from Mount Road were evicted 
and every one of the purchasers got their 
share as per the plan annexed to the agree- 
ment, only then would defendants 1 and 2 
and the Auto and Hardware Stores, be 
bound to give up the portions ‘belonging to 
the other purchasers which were in their 
occupation. In the circumstances, according 
to Mr. Rangarajan, notwithstanding the 
preliminary decree, no final decree for parti- 


~ 


~ 
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tion and separate possession could'have been 


granted. In this connection,.the learned 
counsel by a reference to the. preliminary 
judgment of N. S. Ramaswami, J., argued 
that the learned Judge had left the question 
whether the property was-physically feasible 
for division by metes and bounds could be 
considered only at the time of passing of the 


.final decree and then the rights of parties 


could be worked out in accordance with law. 
According to Mr. Rangarajan, this observa- 
tion of N S, Ramaswami, J., in the preli- 
minary judgment would clearly show that the 
learned Judge had .left open the question 
whether there could bea division by metes 
and bounds in the light of the provisions of 
the agreement Exhibit P-3. The learned 
counsel also cited a passage from Mitra’s 
Co-ownership and Partition, 1972, Edition 
page 8U. In the said passage the learned 
author has stated: **that every co-owner-has 
equal right to the possession of every bit 
ofthe joint property and none of them 
can exclude the others from the enjoyment 
thereof". The learned author has also 
Observed: *‘that it would be open to the 
co-owners to arrive at an amicable arrange- 
ment among themselves whereby each of 
thim possessed and enjoyed exclusively 


, "different portions of the common property 


-— 


and such an arrangement would be valid 
and binding on all of them". The learned 
author also observed that without a common 
agreement, such an arrangement -could not 
be altered. -We are of the view that this 
contention of the learned counsel cannot be 
sustained. Admittedly, all the parties includ- 
ing the predecessor-in-interest of the fourth 
plaintiff became co-owners under the pur- 
chase of the suit property under the sale 
deed executed by the Kumara Raja of 
Venkatagiri. Itistrue that under Exhibit 
P-3agreement the parties arrived at an 
amicable arrangement for enjoyment of the 
property tills partition is effected. That 


would not mean that a co-owner would be- 


debarred for ever from flling a suit for parti- 
tion. The enunciation of law by Mitra in 
the passage brought to our notice by 
Mr. Rangarajan only states that as long as 
persons remain as co-owners, other co-owners 
would beentitled toa right over every bit 
of the joint property, that it will be open to 
the co-owners to arrive at an amicable 
arrangement with 


regard to the mode of” 
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enjoyment of the property and such an 
arrangement would be binding on them.so 
long as co-ownership lasts. In fact, Mitra 
has stated at page 81 thus: 


- 


‘In short, the arrangements as to exclu- 
sive enjoyment of different parcels of the 
common property by different co-owners, 
being only for the purpose of beneficial 
enjoyment, the same cannot be disturbed 
by any co-owner or by the Court at the 
instance of one co-owner during the sub- 
sistance of the co-ownership between the 
parties. As the co-ownership is destroyed 
on partition, the previous arrangement as 
to enjoyment as between co-owners cannot . 
possibly subsist. So, the remedy of a co- 
owner who is dissatisfied: with such 
arrangement is partition." 


Thus, the learned author himself has stated 
that the remedy of a co-owner whois dis-|. 
satisfied with an arrangement is to file a suit 
for partition In all cases of joint owner- 
ship, each party has a right in demand and 
enforce partition ; in other words, a right to 
be placed in a position to enjoy his own 
right separately and without interruption or 
interference by others. In fact, section 44 of 
the transfer of Property Act contemplates 
the right of a transferee from a co-owner to 
enforce partition. Itis unnecessary to cite 
decisions on the point. 


9. There is also another aspect tobe 
referred to. The very contention of 
Mr. Rangarajan that the property cannot be 
diviGed by metes and bounds by reason of 
the provision of the agreement. Exhibit P-3 
was raised in the written statement and also 
in the counter-affidavit filed by the defendants 
in the application for the appointment ofa 
receiver. The suit was said to be not main- 
tainable by reason of the provisions contained 
in Exhibit P-3, agreement. It is in the light 
ofsuch a contention, that issue No. 1 
regarding the maintainability of the suit was 
raised. As already stated, at the time of the 
hearing defendants 1 and 2 did not press 
issue No. | regarding the maintainability of 


the suit. Jf really, the property could not be 
partitioned and defendants 1 and 2 were 
entitled to remain in possession until 


all the tenants upto 125 ft, from Mount: 


Li 
Pi 
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Road were evicted as provided for in the 
agreement, that should have been the real 
defence to the passing of a preliminary 
decree. Having raised sucha contention in 
the written statement, forreasons best known 
to them, they gave up the issue. Inthe cir- 
cumstances, it is no longer open to defen- 
dants 1 and 2 to fall back upon Exhibit P-3 
agreement and state that notwithstanding the 
preliminary decree for partition no final 


decree by metes and bounds could be passed, - 
that the parties are still bound by the terms 


of the agreement Exhibit P-3 and are entitled 
to remain in possession in accordance there- 
with and their possession cannot be disturbed 
until all the  eventualities contemplated 
under the said agreement happened. As 
rightly argued by Mr. Govind Swaminathan 
by giving up issue No. 1 regarding 
the maintainability of the suit , defendants 1 
and 2 gave a go-by to the agreement. 
Further, the passing of a preliminary decree 
has the effect of destroying th: previous 


arrangement entered into between the parties. 


under Exhibit P-3. 


c 


10. We are not in agreement with the inter- 
pretation sought to be put by Mr. Ranga- 
rajan on the preliminary judgment passed 


by N.S. Ramaswami, J. The learned Judge 


has observed as follows: 


to whether the property is capable of parti- 
tion by metes and bounds. It is stated 
that the property being one building , it is 
incapable of division by metes and bounds 
into several shares, as claimed by the 
parties. Butthe question whether the 
property is physically divisible by metes 
and bound.,-according to the shares owned 
by the parties need not be gone into at this 
stage. That is matter to be considered at 
_the stage of the final decree. If it is found 
at the stage of final decree that the property 
is incapable of physical division according 


to the shares., then the rights of parties 


could be worked outin accordance with 
law. at the present stage, there can be no 
dispute in passing a preliminary decree as 
prayed for." 


The learned Judge cannot be understood to - 


bave meant that he was leaving open the 
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question whether the terms of Exhibit P-3 
agreement would bar a division of the 
property by metes and bounds. A conten: 
tion seems;to have been relied before the 
learned Judge that since the property was one 
composite- building and there were as many 
as five: sharers, a convenient " physical 
division would not be possible. The learned 
Judge said that the question to be tried by 
reason of the physical nature of the property 
whether it could be- divided by metes and ` 
bounds or not could be decided at the stage 
of the final decree and if the nature of the 
property was such that no division by metes 
and bounds could be made, division could: 
be done in accordance with. Jaw. 


l'. The second contention of Mr. Ranga- 
rajan was that in any event no decree could 
have been passed against defendants | and 
2to pay compensation to the  plainfiffs 
as has been done by the learned Judge. 
Mr. Rangarajan did not dispute the fact that 
defendants 1 and 2 were in possession óf 
certain areas in excess of the portions to 
which they were entitled and. for the said 
portion they were paying a compensation of 
Rs.750 per month and Rs.25 per month res- 
pectively, as stated in the agreement. Asa 
matter of fact, Mr. Rangarajan could not 
have disputed this position because both in 
well asin the 
counter-affidavit filed by defendants 1 and 2 
in the application filed by the plaintiffs for 
the appointment of receiver, they have clearly 
stated that they were in possession of certain. 
areas in excess of the areas due to’them and 
they were paying-a rent of Rs. 750 and Rs.25 
respectively. As a matter of fact, both the 
defendants have even claimed the benefit of 
the Tamil Nadu Buildings (Lease -and Rent 
Control) Act. The Commissioner has in 
his report quantified the areas which are in 
the occupation of defendants l and 2, in 
excess of the area to which they are entitled 
under the joint purchase. No convincing 
material was placed before us to.show that 
the calculation by the Commissioner regard- 
ing the excess area in the occupation of 
defendants 1 and 2 was wrong. In his judg- 


. ment dated 30th November, 1979 the learned 


Judge has fixed the rate of rent for the 
ground floor at Rs.1.50 per'sq.ft., for the 
first floor at . Rs.1.25 per sq.ft. 
and for the second ` floor at Re: 1,00 


1. 


per sq.ft- Mr. Rangarajan has. not 
been able to satisfy us that the rate of 
rent adopted by the learned Judge is either 
high or unreasonable. We are.therefore of 
the view that no objection can be taken 
either to the rate of rent fixed by the learned 
Judge for the calculation of the cempensa- 


tion amount payable by the defendants or , 


ihe excess area which is found to be in the 
occupation of defendants 1 and 2 by the 
Commissioner and which has been aceopteg 
by the learned Judge. - 


12. Another contention of Mr. Rangarajan 
was that the plaintiffs would not be entitled 
to any compensation from the date of the 
plaint since’ there is no provision for the 
payment of compensation in’ the preliminary 
decree. He argued that under a final. 
decree; the Court7has no jürisdiction to grant 
a relief that was not granted hy the 
preliminary decree. Order 20, rule 12, Civil 
Procedure Gode, provides that where a snit 
is for the ‘recovery of possession -of 
immovable property and for rent or mesne 
profits, the Court may pass a decree for th- 
possession of the property; for the rents or 
mesne profits which have accrued on the 
property during the period prior to the 
institution of the suit or directing an enquiry 
as to such rent or mesne, profits. It also. 
provides for an enquiry as io the rent or 
mesne profits from the institution of the suit 
until the delivery of possession to the decree- 
holder or the: relinquishment of possession 
by the judgment-debtor with notice to the 
decree-holder through Court.or the expira- 
tion of rhree years from the date of the 
decree and it empowers ‘the Court to pass a 
final decree in accordance with the result of 
such an enquiry. Order 20, rule 12 Civil 
Procedure Code, deals with'a decree i in a suit 
for partition of property or' separate posses- 


sion of a share therein. It empowers.the 
Court. to giv. such further directions 
while passing a preliminary ' decree for 


partition declaring the rights of the several 
parties interested in the property giving such - 
further directions as may be required. It is 


one ofthe ‘principles of law that a Court i 


cannot grant a. relief. which has not been 
asked for by the plaintiff and In respect of 
which a cause-of action has-not accrued to 
"him on the date of the plaint. -However, 


the provisions in Order 20, rule 12 and Order . 


20, rule-18, Civil Procedure Code, are excep- . 
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settled that -in a suit for 
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tions, to such a general rule. In the 
circumstances, notwithstanding the-fact the 
plaint does not contain a prayer for. future 
mesne profits, the Courts will have 
jurisdiction to pass a decree for future 
mesne profits. Similarly, it is equally well 
partition where 
there is no - prayer for mesne profits and a 
preliminary decree also does not provide 
for mesne profits, an application can how- 
ever be filed after the preminary decree and 
before the final decree is passed. The 
reason is that profits arising from the pro- 


perties which are eventually to be allowed 


to the plaintiff form part and parcel of the 
corpus itself and are as much in the hotch- 
pot as the lands themselvers It may also be 
noted that a partition suit does not come to 
an end withthe passing of the preliminary 
decree. On the other hand, itis stilla 
pending suit. In Jadunath v. Parameswar|, 
the Privy Council observed as follows: 


“That a partition suit in which a prelimi- 

' nary -decree has been passed is still a 
pending suit and the rights of parties who 
are»added after the preliminary decree . 
have to be adjusted at the time of a final 
decree”. 


Itis for this -reason it has been held by 
Courts that more than one preliminary 
decree can be passed in a suit for partition. 
In Basavayya v. Guruvayya*, the scope of 
the power of Court under Order 20, rule 18, 
Civil Procedure Code, arose for considera- 
tion. The plaintiff obtained a preliminary 


-decree for partition of joint family properties 


and later on during the. pendency of the 
partition suit applied in Interlocutory 
Application No. 82 of 1947 for an enquiry 
into the profits of the properties realised by 
the defendants subseqnent to the institution 
of the suit and a final decree for his share of. 
such profits. The defendants opposed the 
application on the grounds there was no 
prayer in.the plaint for the recovery of such 
profits and that the preliminary decree passed 


-in the suit did not direct an enquiry into the 


same. The objections of the defendants’ were 
overruled ` by the trial Court and hence the 
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defendants filed a civil revision petition. In 
in Ghulusam Bivi v. 
Ahamedsa Rowther!, that if a preliminary 
decree in a partition suit either intentionally 
or inadvertently omitted to direct an enquiry 
into future profits, a subsequent application 
for directing such an enquiry was 
incompetent and the Court has no power to 
pass a final decree awarding such profits, the 
matter was posted before a Full Bench of 
this Court. Viswanatha Sastri, J., speaking 
for the Full Bzach has observed as follows : 


. "A partition suit in which a preliminary 
- decree has been passed is still a pending 
suit and the rights of the parties have to 

~ be adjusted as on the date of the final 
decree. In such a suit the Court has not 
only to divide the common properties but 
has also to adjust. to equities arising 
between the parties out of their relation 
tothe common property, the property to 
be divided The preliminary decree 
determines the moieties. of the respective 
parties and thereby furnishes- the basis 
upon Which the division of the property 
has to be made. There are other matters in 
addition to the moieties of the parties that 
have to be considered and decided, before 
"an equitable final partition can be effected. 
Among them are the reailsation of common 
outstandings, the discharge of common 

. liabilities, the distribution of the profits of 
"the properties realised pending the suit, 
- .either in cash or by allotment of propety 
^ of the requisite value, the grant of owelty, 
the provision of maintenance to parties 

. entitled thereto, the allotment of lands on 
which improvements ‘have been effected, 
to the sharer who has improved them, the 
allotment of alienated lands to the share of 
the alienor and other similar matters. 
Even after the passing of the preliminary 
decree it is open to the Court to give 
appropriate directions regarding all or any 
of these matters either suo motu or on the 
application of,.:the parties Order 20, 


rule 18, Civil Procedure Code, does not- 


prohibit-the Court from '.issuing.such 
. directions.after the stage ofa preliminary 





I. (1918) I, L. R. 42 Mad, 296 : 9 L. W.541.. 
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decree. Itis open to the Court in order 
to prevent multiplicity of litigation 
and todo complete justice and effect an 
equal division, of all the common assets 
and properties among the parties, to 
direct an enquiry, into the profits, received 
or realised by one or some of them during 
the pe. dency of the suit and to award the 
otherst sir proper share of such profits 
under its final decree. This enquiry can 
be ordered either as part of the preliminary 
decree itself or subsequently as a ‘step 
towards the passing of the final decree, 
and in either case the result of the enquiry 
- has to beincorporated in the final decree." 


13. The scope of the ratio laid down by the 
Full Bench in the above case arose for con- 
sideration before Rajagopala Ayyangar, J., 
in Arunachala v. Maragathammal+. The 
learned Judge after referring to the observa. 
tions found in the Full Bench deeision in 
Basavayya wv. Guruvayya*, has oberved as 
follows : 2 i 


"I do not regard these observations as 
deciding that when there is no prayer in a 
plaint and the decree is passed directing an 
enquiry into mesne profits: and the decree 
passed by the Court awarding possession 
simpliciter without any direction for the 
ascertainment of mesne profits has 
. become final it will be open to the decree- 
holder to revive the suit by making an 
application under Order 20, rule 12, Civil 
Procedure Code. So understood I do not 
regard the Full Bench as having overruled 
the Judgment of Chandrasekhara Aiyar, J., 
in Áfchayya v. Appalaraju®, It might be 
that the learned Judge followed the deci- 
sion. in Ghulsam — Bivi v. | Ahamadsa 
 Rowther*, which was overruled by the Full 
Benchas to the proper construction of 
Order 20, rule 18, but thatcan be no 
reason why his decision, on the construc- 


1. A. L.R. 1955 Mad. 527. 


2. (1951) 2 M. L . 176 : IL. L. R. 1952 Mad: 
173 (F. B.) : 


3. (1946) 2M. L. J. 2335: 59L. W, 525: A.I. R. 
1947 Mad. 109, ; i 

4, (1919) 1. L.R, 42'Mad. 296: A. I. R. 1919. 
Mad. 998, . a . 
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; tion of Order 20, rule 12 should be treat3d 
as inconsistent with the Full -Bench deci- 
-Sion. 1 am of opinion that the decision in 

by fchayya ‘Appalaraju',« is ‘still good law 
and has also . -correctly understood’. the 

- scope “of the amendment introduced in 
Madras to the cil Procedure’ code: oo es 


Mr. Rangarajan relied . heavily. upon. this 


judgment of Rajagopala Ayyangar, J.,to . 


contend that the Full Benchhad not held 
'that where neither in the plaint nor inthe 
preliminary decree | there is a prayer for 
‘future mesne profits, the, Court: would have 
jurisdiction to order an enquiry. into’ future 
.mesne profits. We are,unable to sustain 
the said contention of Mr. Rangarajan. 
There is absolutely no. ambiguity. at ali in 
the very lucid manner in which, if we may 
say so With respect, Viswanatha Sastri, J., 


has- summarised the legal position. after ` 


referring to the various decisions on the 
Subject. : ECT "om 
i s * x 


= ~ L - 
= 


14. In Atchamma v. Rami Reddi?, a similar 
.quéstion arose -for . consideration, An 
application. ‘under Order. 20, rule 12,. Civil- 
Procedure Code, was filed in ‘the Court after 
the, passing of. the,- decree foi recovery of 
possession. One .of the grounds on | which 


. the’ maintainability of the application Was 


challenged was that there was mo direction 
in the decree for the future mesne profits. 
Subba Rao, . C. J., and -Jaganmohan 
Reddy, J., (as they were then), held that 
, Where a decree awarding possession was silent 
with regard to an enquiry into future mesne 


profits and the decree had not completely ` 


-disposed of the: suit which, for one reason or 


;another, continued, to. be. pending, there was ^- 


nothing in the Civil. . Procedure; Code, 


+ prohibiting the - decree-holder from applyin g-. 


to the Court during. pendency of such suit- 
for an enquiry into future mesne profits Or 
"the Court from: ordering: such: an enquiry. 
The leàrned.Judges followed the Full Bench 


“decision of- this ‘Court in; Basavayya . vy E 
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With referenceto the décision 
of Rajagopala Ayyangar J., in Arunachala v. 
which was cited before 


the Bench, Subba Rao, CJ., (às he then 


was), observed as follows : 


«p might however point out that. the 
grounds on which the Full ` Bench decision 
. was distinguished by the learned Judge are 
-not wholly justiciable: as from the. state- 


. mentof the facts, it appears that the 


application under Order 20, rule 12, Civil 
Procedure Code, was filed during athe 
"the pendency of the second appeal in the 
High Court and the decree passed by the 
trial Court for ejectment has not become 
final. lf so, the observation in Basavayya 
y. Guruvayya', directly governed that case 


.. and the learned Judge ought to have 


; "therefore, - Where a supplemental 


2. (1957) 2 Ar. W.R. E I. L. eet) AP. 


52 rA. LR: gi P. 


^A m 
i 


M: L J.—27 . 


followed it ”. - o5 
.15. In Simma Krishnamma v. Latchuma- 
naidu?, again Subba Rao, CJ.. (as he then 
was), speaking for the Bench. obrena as 
follows : TIME Sa 


uo 


© “There is othing in the Civil Procedure 


Code, which can be constraded as a prohibi- 
tion against the Court in proper case passing 
: more than one preliminary decree and one 
final executable decree. In a proper.case, 
final 
-decree can be made, the Court is not 
precluded from ascertaining: the profits 
and including the samein the supplemental 
‘decree. If a party to a partition suit files 
an application for the ascertainment of 
future profits and the Court, without 
disposing of that application, makes a 
final decree in respect of the other matters 
and without incorporating any relief for 
'profits, the legal position is that the entire 
subject-matter of the suit has not been 
finally disposed of and, on that basis, it 
may be open to ihe Court to make another 
' supplemental final . decree in regatd. to 
- profits,” zu : 


1; (1951) 27M. E. J. 176 :I.L. R. (1952) Mad. 


- 2. A. LR. 1955 Mad. 527. 
3. A.LR. 1953 A. P. 520. 
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16. Again another Bench of the Andhra 
Pradesh High Court speaking through 
Seshachalapati, J., in Satyanarayana — v. 
Mallikarjuna?, stated the ratio thus : 


“Ina partition action even though there 
is no specific prayer for the ascertainment 
of profits subsequent to the institution of 
the suit and the preliminary decree did not 
contain any such direction, it is still 
competent for the Court to give tne direc- 
tion for the ascertainment of future mesne 
profits, provided final decree has not been 
pássed. Therefore, an application for 
ascertainment of such profits is entitled to 
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be considered on merits, and not to be . 


rejected on the ground that ascertainment 
of profits since the same has not been 
asked for in the plaint. It is for the Court 
entertaining the application to determine 


whether the discretion should be exercised - 


in giving a direction in the partition suit 
itself or refer the parties to a separate 
suit.’ 


17. Jagadisan, J., had to consider the same 
question in Ponnuswami v. Santhappa?. The 
earned Judge reiterated the view of the-Full 
“Bench as_ followed by the Bench ofthe 
. Andhra Pradesh High Court in the above two 
eases. The learned Judge observed thus 


“I am clearly of opinion that in a partition 
suit, an application for ascertainment of 
future mesne profits can be filed so long as 
thesuit is pending and so long as no 


. final decree has been passed even though - 


, the plaint does not specifically pray for the 
granting of such relief and the preliminary 
decree does not provide for it. The mesne 

- profits accruing from the properties 
forming the subject-matter of the division 

_ and referable to the properties which are 
eventually allotted to the share of the 
_ successful plaintiff, form «part and parcel , 
ofthe corpus itself and are as such in the 
hotchpet as the lands themselves. It 
would be most inequitable and unjust to 
compel the plaintiff to sue separately for 
_ future mésne profits and it is certainly not 
" the policy of the law to pagonnaee multipli- 
city of proceedings", 





1l. A I. R. 1960 A. P. 45. 
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~~ 
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18. it may bementioned in passing that in 
all these cases, a contention was raised that 
the ratio laid down by the Full Bench must 
be deemed to have been overruled by the 
decision of the Supreme Court in Mohammed 
Amin v. Vakil Ahmel}. In that case the High 
Court of Allahabad awarded to the plaintiffs 
mesne profits even though there was no such 
prayer inthe plaint. The defendants took 
the matter in appeal to the Supreme. Court. 
The Supreme Court has observed as follows : 


“It was however pointed out by 
Shri S. P. Sinha that the High Court erred 


in awarding to the plaintiffs mesne 
profits even though there was no 
demand for thesame in the plaint. 


The learned Solicitor-General appearing 
for the plaintiffs conceded that there was 
no demand for mesne profits as such but 
urged that the claim for mesne profits 
` would be included within the expression 
'awarding possession and occupation of 
property aforesaid together with all the 
rights appertaining thereto. We are 
afraid that the. claim for mesne profits 
cannot be iricluded within: this expression 
_ and the High Court was in error in award- 
ing'to the plaintiffs mesne profits though 
they had not been claimed in the plaint. 
The provision in regard to the mesne pros 
fits will therefore have to be deleted from 
the decree". 


As was rightly pointed out by J agadisan, J., 
in Ponnuswami- v. Santhappa?, ‘it is not clear 
from this passage whether the claim- for 
mesne profits in the Supreme Court case was 
one for future profits accruing .after the 
suit. The Full Bench decision of this Coürt 
has not been referred to by the Supreme 
Court.'. Consequently, none of the cases in 
which the question arose has held that the 


ratio. in Basavayya V. Guruvayya®, stood 
overruled. — 
19. In the Kerala: High Court the same 


question has arose in Mariramma v. ee 
Nair*; where Balakrishna Eradi, J., (as he 





1952 S. C.R. 1933: 1952 S, Co J.’ 
(1953) 1 M. L. J. 6: 66 L. W.3: A. LR. "1952 
S. C. 358. 
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then was) expressed agreement with the 
dictum laid down by the Full Bench in 
Basavayya v. Guruvayya! and ecd. 


thus :— 


“We are clearly of óoinion that in a parti- 
` tion suit it is perfectly upon to the ‘Court 
to adjudicate on the claim for: future 
.profits put forward by a sharer during the 
. final decree stage even though there is no 
‘provision or direction contained in that 
behalf in the preliminary decree. The 
lower Court was therefore right in holding 
that despite the preliminary decree being 
silent on the question of future profits, it 
had the jurisdiction to inquire into the 
plaintiff’s claim for future profits at the 
final decree stage and to pass a decree 
. awarding future profits to the plaintiff." 


20. The Orissa High Court in Basu Behera 
v. Dombaru Behera?. has followed the ratio 
of the Full Bench Basavayya v. Guruvayya!. 


21. The Mysore, High Court has taken the 
“same view in view in T. Gowda v. S. Gowda?, 


22. In Lakshmi Ammal v. Subbaraj* : 
V. Ramaswami, J., has held following the 
Full Bench decision in Basavayya v. 
Guruvayya!,that even where the plaint as 
well as the preliminary decree are silent as 
to the mesne profits the Court can still direct 
enquiry into and award mesne profits from 
the date of suit and the claim for the 
plaintiff’s share of profits accruing from the 
lands, pending suit is not properly speaking 
a claim for mesne profits and Order 20, rule 
18 does not prohibit the Court from issuing 
directions regarding an enquiry into mesne 
profits after the stage of preliminary decree. 
The learned Judge repelled the contention 
that the ratio of the Full Bench stood 
overruled by the decision of the Supreme 
Court in Mohammed Amin. v. Vakil Ahmed’. 


23. . Mr. Wansera ish contended that this 
decision of V. Ramaswami, J., has not 
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‘suit. 
ment it was stated that the suit was for 


. (1952) Ma’. 173: (1951) 2 M, L. J 


21) 


interpreted the decision of the Full Bench 
correctly inasmuch .as the decision of 
Rajagopala Ayyangar, J., was not cited 
before the learned Judge. "We have already 


' referred to the ratio of the Full Bench it- 


self and we have also observed with reference 
to the-observation of Subba Rao, C. J., (as 
he then was) in Krishnammal v. Latchuma- 
naidu’, that the manner in which Rajagopala 
Ayyangar, J. sought to distinguish the Full 
Bench decision was not correct. We are 
therefore of the view that the decision in 
Lakshmi Ammal v. Subbaraj*, has interpreted 
the Full Bench decision correctly. 


24. At this stage, we may also refer to the 
decision in Maddanappa v. Chan drammal?, 
referred to by Mr. Rangarajan. There, the 
preliminary decree provided for determina- 
tion of future mesne profits from the date ‘of 
Though in paragraph 2 of the judg- 


partition and separate possession of half 
share and for mesne profits, it is seen from 
the arguments stated in paragraph 5 of the 
judgment that the claim was for past mesne 
profits and there was no prayer for claiming 
future mesne profits. 1t was argued before 


the Supreme Court relying on the decision in 


Mohammed Amin v. Vakil Ahmad‘, that the 
direction in the preliminary decree relating 
tothe future mesne profits was withant 
jurisdiction. The Supreme Court after 
noticing the decision of the Full Bench of 
this Court in Basavayya v. Guruvayya?, has 
observed thus : 


*We feel that when a suitable occasion 
arises it may become necessary to 
reconsider the decision of this Court as to 
future mesne profits. 


As has beca rightly pointed out by the 
Bench of the Kerala -High Court in 
Mariyamma v. Kunhamby Naidu®, and 
Lakshmi Ammal v. Subbaraj*, the Supreme 
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* Court-has not held that the ratio of the Full 
Bench in  Basavayya v Guruvayya'. was 
wrong. Thus, the resultant position of-law ' 
‘jon'-the question is this. Even after the 
"passing of the preliminary decree it is open 
‘Ito the Court to give appropriate directions 
-lregatding the distribution of the profits-of 
“|the- properties realised pending the, suit 
:either suo motu or on the application of 
‘ithe parties. We therefore reject the 
7contention of- Mr. Rangarajan that the 
learned Judge acted without jurisdiction 
in directing defendants 1 and 2 to pay com- 
pensation to the plaintiffs from the date of 
suit in respect of the excess area in their 
'eccupation. In fact, in this case, in the 
Application No. 662 of -1975 filed by the 
‘plaintiffs for the appointment of a receiver 
N. S. Ramaswami, J., had stated that it will 
"be open to the plaintiffs to file an application 
‘and ^that the “reasonable compensation 
Claimed in the application: would be worked 
‘out in the final decree proceedings. In the 
application-for the passing of the final decree 
viz., Application - No. 2054 of 
plaintiffs had: specifically prayed thet the 
Proper-compensation payable by each of the 
parties in respect of the ^ portions in their 
occupation should be: determined. ‘Ve are 
therefore of the view that the learned Judge 
was. psrfectly justified in ordering an enquiry 
into the compensation payable by each of the 
parties and passing a final decree ' for the | 
same. Ms 


25. We cannot subscribe to the argument 
of Mr. Rangarajan, that in any event, till 
defendants 1 and 2 are «dispossessed they 
Should be asked .to pay only at the rate of 
Rs.750 and Rs. 25. respectively. With the 
passing of the preliminary decree for parti- 
tion, the arrangements under Exhibit P-3 
became destroyed. Therefore, from the date 
. |of plaint, the parties in the .occupation of 
excess area would be bound to pay monthly 
compensation for the excess area in their 
occupation according to the market rate. We 
therefore reject the contention of Mr. Ranga- 
rajan that in any event the compensation for 
which defendants 1 and 2are liable should 
be calculated only at the rate fixed in the 
agreement till the date of actual disposses- 
sion. 


t 
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26 Mr. Rangarajan then contended that even 
after the institution of the suit defendants-1 
‘and 2 have been paying into the common 
pool compensation at the rate of Rs: 750 and 
Rs. 25 per month., Therefore, defendants ! 

and 2 would be entitled to be given credit to 
the ámount they.have been paying subsequent 
to the institution of the suit after deducting 
the amounts spent either for paying public 
dues or for the common expenses in the 
management of the property. We accept 
this contention .and hold that defendants 1 
and 2 are entitled to be given credit to the 
amount they have been paying after the 
institution of the suit . minus their share of 
the expenses, F 


21. The only - other question to be con- 
sidered is whether the ` mode of division - 
suggested by the Commissioner and accepted 
to the learned Judge need to be interfered 
with. The main burden of the song by: 
Mr. Rangarajan. against the final decreé 
passed by the learned Judge was that no 
decree for possession.could have been passed 
as long as Exhibit P-3 agreement subsistéd 
andaslong as the same has not been set’ 
aside. We have already rejected that con- 
tention, The Commissioner has prepared a 
plan under. ‘which he has allotted -various 
portions to different parties. We are 
satisfied that all the parties. have been given 
proportionate frontage on the Mount Road 
side. Mr. Rangarajan has not been able to 
place before us with reference to facts and 
figures in what manner the allotment of. 
different portions to different parties by.the 
Commissioner and accepted by the learned 
Judge can be said to be inequitable or 
unfair. Apart from the oral arguments, the 
learned counsel made some: written submis- 
sions. to th: Court. There also the learned 
counsel has not referred to any specific 
objections as regards the mode of division 
adopted by the Commissioner. The only 
objection that deserves consideration is the 
argument of the learned counsel that the final 
decree in so far as it directs the rear portion 
of the property facing Narasingapuram 
Street it could be sold and the proceeds 
divided among the sharers according to their: 
respective shares as decreed in the prelimi- _ 
nary decree, needs modification. According 
to the learned counsel that portion of the 
property need not be sold. The property 
that is recommended to be sold by the 
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Commissioner and accepted. by: the learned 
single Judge is the rear, portion facing 
Narasingapuram Street. The measurement of 
the area is roughly 60 ft. on the side of the 
Narasingapuram Street by 80 ft. With 
regard to this portion of the property, 
Mr. Rangarajan stated that defendants 1 and 
2 would be satisfied if their proportionate 
share in this area is allotted together with 
such proportionate frontage as may be avail- 
able. Mr. Govind Swaminathan also has no 
objection for this. We take judicial note of 
the fact that there- is large demand for 
accommodation for commercial purposes iB 
the Mount Road area and that business 
people would be. able to make suitable 
arrangements for putting a business premises 
to-use even if the frontage is very small. 
Once this portion is directed to be sold it 
may notbe possible for .any one of the 
parties to acquire a similar commercial site 
in such an area for love or money. We 
therefore, set aside the direction given by 
the learned single Judge in the final decree 
that the.area of land measuring 60 ft. x 85 ft. 
facing Narasingapuram Street should be 
sold and sale proceeds - divided - among 
the parties in proportion to  íheir 
shares under the purchase and hold 
that defendants 1- and 2 together will be 
allotted ' contiguously. their proportionate 
area ‘from west to east beginning from the 
boundary of.the property on the north and 
each of the plaintiffs. 


made clear that out - of the 60 ft. frontage 
facing Narasingapuram. Street, defendants 
l and 2 will be entitled to a frontage only in 
accordance with their proportion from North 
to South.” -~ E E pm a 


28: Atthisstage, we may mention that at 
the time of arguments: both Mr. Rangarajan 
and Mr. Govind Swaminathan stated;that the 
tenants were willing to vacate and ‘surrender 
vacant possession. However, the learned 
counsel were throwing blame on each other 
for preventing the tenants from doing so out 
of selfish motive... Ultimately Mr. Ranga- 
rajan stated that he had already filed an 


' - application to implead. the tenants as addi- 
Mr. Govind : 


tional parties, to the suit. 
Swaminathan stated that he had no objection 
to the tenants being made parties. Accord- 
ingly we have allowed the application for 


baad 


will be allotted his” 
proportionate share in ‘the said area > It is 
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impleading the tenants as additional respon- 
dents in the appeal. The tenants themselves 
appeared before Court. The tenants.are one 
Babuji Press, represented by the proprietor , 
John Aravamuthan, another .is Glamour 
Saree Museum represented by the partner 
M. Krishenchand and the third tenant is one 
A.S. Anant. All the three tenants have 
filed affidavits stating that after the negotia- 
tions with the parties in the appeal, that have 
agreed to vacate the premises , under their 
occupation accepting the compensation paid, 
by the parties. They have agreed to 
surrender vacant possession on or before 
31st October, 1983. The compensation was 
paid by the plaintiffs on the strict under- 
standing that defendants 1 and 2 also would 
pay their share of compensation. Mr. Ranga- 
rajan made it clear that defendants 1 and 2 
would pay. the plaintiffs their share’ of com- 
pensation which had been paid ‘by thé 
plaintiffs to the three tenants. We record the 
undertaking given by the tenants.. The 
affidavits filed by the tenants themselves state 
that they would be ready to abide by any 
directions that may be given by the Court in, 
this regard. While recording the undertak- 
ing given. by the tenants, we direct the 
tenants to- hand over vacant possession of 
the property in their occupation on or before 
31st October, 1983, as undertaken by them 
and if the tenants fail to surrender vacant 
possession, it will be open to the parties 
to execute the decree and recover possession 
of the same. 


29. In the result, we confirm the final 
decree passed by the learned single Judge 
subject to the following modifications 
(1) Defendants 1 and 2 will be entitled to be 
given credit in the execution proceedings for 
the amount paid by them at the rate of 
Rs. 750 and Rs. 25 respectively per month 
from the date of plaint after deducting their 
share of expenses incurred by the common 
pool for payment of public charges etc., 
(2) Defendants 1 and 2 together will be 
allotted in execution contiguously 
1,13,694/3,50,000 share in the property 
measuring. 60 feet x 85 feet facing 
from the west 
toeast beginning from the boundary .of 
the property on the north and each of the 
plaintiffs will be allotted his proportionate 
share in the property including proportionate 
frontage; (3) The tenants, who have been 
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made additional respondents. are directed to 
hand over vacant possession of the property 
in- their occupation, on or before 3lst 
October, 1983 as undertaken by them and if 
the tenants fail to surrender vacant posses- 
sion it will be open to the parties to execute 
the decree and recover possession of the 
same. : As d 


30. Subject tothe above modifications, the 
appeal will stand dismissed.--There will be 
no order as to.costs. , - Ss 


The further Order of the Court was made by 


K. B. N. Singh, CJ.—After the judg- 
ment was delivered, Mr. R. D. Indrasenan 
learned counsel for the appellants orally. 
prayed for a certificate under Article 133 (1) 
of the Constitution of India to appeal to the 
Supreme Court. As we have decided the 
appeal on the appreciation of the evidence 
on record and alsoon the principle laid down 
by a Full Bench of this Court in Basavayya 
v. Guruvayya}, we do not think that any 
substantial question of law-- of general 
importance arises in this case ‘which, in our 
opinion; needs to be decided by the Supreme 
Court. The prayer for certificate is refused. 
R. S. ——— Appeal dismissed 


- 
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IN THE ‘HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PissENT:-—S. Mohan, J; 


’ 
w Ld ato 


.. Petitioner* 


Ayappa Naicker | 


- 


y. zoom y e 
Subbammal and another 


(A) Civil Procedure Code (V. of 1908), Order 
21, 1ules, 90, 105 (Madras Amendment) CIV 
of 1976: and .106, sections 141 and I51— 
Petition fo restore an application under 
Order 21; rule 90 and to set aside order of 
confirmation of sale—Peti tion not filed. with- 
in 30 days—Effect—Invoking of section 151, 
Civil Procedure Code whether permissible— 
Central Code under rule 106 and Madras 
Amendment under rule {05 (4), repugnancy 
between ; 


e, Respondents. 


(B) Limitation Act (XXXVI of 1963), section 
S (section 5, IX of 1908 Act and 32 (before it 
was repealed by Act LVI of 1974)—Applica- 
bility. 


The present revision petitions stem out of 
the dismissal by the executing Court of an 
application for restoration of an application 
made under Order 21, rule 90. of the Code 
of Civil Procedure to set aside a sale and to 
set aside the confirmation of sale. The 
lower appellate Court held that under Order 
21, rule 106 the application should have been 
made within 30 days and therefore it could 
not be entertained. The contention of the 
revision-petitioner was that not Rule 106 but 
rule 105 of Order 21 that would apply and in 
so far as the Madras Amendment stated that 
the provisions of section 5, Limitation Act, 
1908 willapply.to applications under: Order 
21. rule 105 (1), that provision should be held: 


> 


be applicable. On revision, 

Held:—It is common case between the 

parties that it is onty rule 105 of Order 21, - 
Civii Procedure Code (Madras Amendment), 
which has been mistakenly quoted as rule-106 

of Order 21, Civil Procedure* Code (Central 





© QC.R.P. Nos. 2974, :2975 of1981.  - 
. | 23th August, 1982. 
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Code) i in the order of. the Courts below. 7: 
is in contradistinction to rule 105. that under 
rule 103-of Order 21, of the Madras Amend- 
ment sub-rule (4) states that the provisions 
of section 5 of the Limitation Act, 1908 shall 
apply to applications under sub-rule. The 
amendment was prior to the Limitation’ Act 
of 1973. . [pára Al 


With: e: to applications under Order 
21, Civil Procedure Code there is the 
statutory. barin applying section 5 of the 
Limitation Act. It may also be relevant to 
note séction! 32 of the Limiíation:Act before 
it was repealed by Central Act LVI-of .1974. 
It is stated under that section that the Indian 
Limitation Act 1908, -is hereby repealed. 
Therefore, after Ist January, 1964 sub-rule 
(4) of rule 105 of Order 21, Civil Procedure 
Code could no longer be applied, because of 
the éxpress language of section 5 of the 
Limitation Aet. 
Code in rule 105 of Order 21, Civil Procedure 
Code did not make any - -reference to the 
same, saying that section of the. Limitation 
‘Act would be applicable. 


The question of invoking inherent powers 
under section 151, Civil Procedure Code does 
Rhotarise in this case. That is.because of the 
specific provisions contained under rule 106 
of Order 21, Civil Procedure Code. If, there- 
fore,there is  repugnancy: between the 
Central Code under rule 106 and the Madras 
Amendment under sub-rule (4) of ruie 105 of 
Order 21 it is section 97 of the Civil Proce- 
dure Code in relation to repeal and savings 
that would apply That says that any 
amendment made or any provision inserted 


in the principal Act bya State Legislature 


or à High Court before the ` _ commence- 
ment of this ; Act - shall except . in 
So, far as such. amendment, of provision 
is consistent with the provisions of the 
principal Act as amended by this Act, 
shall stand repealed. [Parc. 4j 


The principal Act, namely "Central Code, 
does not make section 5, of the Limitation 
Act „applicable, -while the Madras Amend- 
ment does make it applicable. Therelor to 
ane extent there Js PORE 


1. [Parc. 5.) 


There i is yet another way of looking at: the 
matter. SUP ttle EO of rule 105. of Order 21, 


That is why the Central. 


therefore it could 
. Accordingly, he confirmed the dismissal, 


j15 


Civil Procedure (Madras Amendment) makes 
areference only to the Indian Limitation 
Act, 1908. After it is repealed there is-no 
possibility of applying the same. . ve 6 i 


Case referred to:— 


Sambamurthi v. Sabatho, imde: W. R. 
21 : A. I. R. 1963 A. P. 127. = 


T. R. Mani, for Petitioner. : 
R. alagar, for-Respondent., 


The Court made. the following ` 


-— 


Oaner—The short fact léading to these two 
civil revision petitions is that O. S. No 417 
of 1971: was: filed by one Subbammal, the 
respondent in C. R. P. No. 2974 of 1981 on 
the foot of a promissory note. On 24th 
September 1971, it resulted, in an ex parte 
decree for a sum -of' Rs 1,300. On 13th 
July, 1972 E. P. No. 348 of 1972- was filed 
and on 2\Ist February 1973, a Sale ‘of án 
extent of 82 cents wlth the - well took place. 
The second respondent in C. R. P. No. 2975 
of 1981 -was the Court-auction- purchaser. 
Thereafter on 19th March 197°, the judg- 
ment-debtor filed an application under Order 
21, rule 90, Civil Procedure Code to set aside 
the sale in E. A. No. 574 of 1973. In the 
meanwhile, ... the judgment-debtor’s son 
claiming half-share in this property which 
was -the subject matter of. sale, filed O. S. 
No. 670 0f.1973. .That suit was dismissed. 
Against that, A. S. No. :79 of 1974 was filed 
which was allowed. Ultimately . the matter 
came up to this Court S. A. No, 922 of 1978. 
That was allowed on 21st June, 1971. What 
had happened during the interregnum was 
that on 23rd December, 1978 the application 
in E. A. No. 574 of 1973 was dismissed and 


„the sale was confirmed 'on 7th July, 1979, 
E. A. No. 205 of 1979 was filed to restore 


E, A. No. 574 of 1973 and E. A No. 204 of 
1979 was filed to set aside the confirmation 
of' sale. The . executing Court passed 
an order dismissing the application. There- 
upon the matter wastaken up in C. M. A. 

The lower appellate Court pointed out that 
by reason of the provision of Order 2I, rule 


.106, Civil Procedure „Code, the application 


Should have been made within 30 days and 
not be entertained. 


Thus, these two revisions, : 
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2. What is argued by “Mr. T. R. Mani 
learned counsel for the petitioner, is that it 
is.not Order 21, rule 106, Civil Procedure 


Code, that would apply, but it is‘only Order 
21, rule 105 that would apply., In so far as 


the Madras amendment states tha: the pro- 


visions of section 5 of the Limitation-Act of 
1908 willapply.to applications under sub- 
rule (1) of rule 105 of Order 21, Civil. Proce- 
dure Code, it is that provision "which should 
be held applicable. This is because in the 
Central rule 106, there is no such provision. 

If that be soit is not because of repugnancy 
between the Central Code and the Madras 
amendment. on the contrary, it is a clear 
case of unoccupied field being occupied by 
the State Legislature. As to the zeason for 
this specific provision it can be gathered by a 
reading of the decision in Samba- Murthi v. 

_Sabathot. That ruling clearly shows that 
the inherent powers: cannot be invoked. 

Therefore, notwithstanding the fact that 
section 5 of the Limitation Áct says that the 


provisions of this section cannot be made. 


applicable to applications arising . under 
Order 21, Civil Procedure Code, this being 
strictly an application not under Order 21, 
Civil Procedure Code, but only to set aside 
an exparíe dismissal during execution 
proceedings, itis Order 9 that. would apply. 


3. In opposition to this Mr. Alagar learned 
counsel for the respondents, would state 
that there is à specific provision under Order 
21, Civil Procedure Code, in,relation to 
setting aside an ex parte order. It is-rule 105 
of Order 21, Civil Procedure Code no doubt. 
But, sub-rule (4) of that rule cannot any 
longer apply because of 
contained under section 5 of the Limitation 
Act. "Sub-rule (4) of rule 105 of. Order 21, 
Civil -Procedure Code was " perfectly’ in 


accord with the old ‘section, 5 of the earlier - 


Limitation Act, 1908. When thesame is not 
- permissible under the new Act, there cannot 
be a repugnant provision under- the amended 
Act. In such a case it should be held that 
the provisions of the Limitation Act will not 
apply. More than that here isa case where- 
in there is not even a formal application for 
Condonation of the delay. All that the 
ruling cited by the other side lays down is 
that when -there are no specific provisions 
under the Civil Procedure Code, with regard 
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the embargo-~ ` 


to. matters arising in execution Stage, the’ 
inherent power under section 151, Civil Pro- 
cedure Code, (sic) ‘cannot be invoked* 

Beyond that it does not: "help the lud 
in- any manner. z 


4. Having . regard - -to the common: ` cage 
between the parties that it is only rule 105 of 
Order, 21, Civil Procedure Code, (Madras 
Amendment), which has been. mistakenly 
quoted as rule 5106 of Order 21, -Civil 
Procedure . Code, (Central Code) .in the 
order of the courts below, I will take it that 
itis rule 105-of Order 21, i Civil,- Procedure 
Code, (Madras Amendment) which. is appli- 
cable. That rule as contained in the Civil 
Procedure Code, ae aa can be 
extracted.— 
“106 Set ting aside ardere passed ex "parte, 
etc.,—(1) The applicant against whom an 
order is made under sub-rule (2) of rule 
105 or the opposite party. against’ whom 
' an order is passed ex parte under sub-rule 
: (3) of that rule or under . sub-rule (1) of 
rule 23, may apply to the Couürt to ‘set 
aside the order, and if he satisfied the 
Court that there was sufficient cause for his 
non-appearance when the application was 
called on for hearing, the Court shall set 
aside the order on such terms as to costs 
zor otherwise, as it thinks fit, and. shall 
appoint a day for the further Sours of 
the application. - s 


(2) No order shall be made o onan NUM 
tion under sub-rule (1) unless notice of 
‘the application has been served - ‘on the 
„other party. a 


.(3) An application under sub- rule ' (1) 
shall be made within thirty days from the 
date of the order, or where in the case of 
an ex parte order,-the notice was not duly 
served, within thirty days from the date 

E order." the applicant . has Gi of the 

order 


^ : 
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It is in contradistinction 15 this that Er 


Tule 103 of Order 21, of the-Madras Amend- 


ment, sub-rule (4) states that the provisions 


-of section 5 of the Indian Limitation Act, 1908 


shall apply to applications under sub rule (1) 

he amendment ‘is prior ‘to the Limitation 
Act of 1963. Insofaras reference is made 
to section 5 of the Indian Limitation Act, 
1908, it.is necessary for me to note what 
was old section 5 under 1908 Indian Limita- 
tion Act. That may be extracted: 

i 


[i984 -. 


en 


“5. Any appeal or application for, a 
review of judgment or for leave.to appeal 
or any other application to which this 
section may "be made 


in force may be admitted after the period 
of limitation prescribed therefor, when the 


. appellant or applicant satisfies the Court 


that he had sufficient cause for not prefer- 
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on applicable by or ` 
under any enactment for the time being © 


ring the appeal or making .the application : 


within such period." 


Therefore having regard to the above langu- ` 


age, it was permissible to have such a provi- 


Sion wherein the position is clearly changed 
at present. 
‘tion Act, 1963, states that any appeal or any 


application under any of the provisions of.. ' 
Order ` 21, Civil Procedure Code, 1908, may ` 


-be admitted after the prescribed period if 
the appellant or the appellant -satisfies the 
Court that he had sufficient cause for not 
preferring the appeal or making the applica- 
tion within such period. The Explanation 
is omitted as unnecessary, Therefore, with 
reference to applications under Order 21, 
Civil Procedure Code, there is the statutory 
bar in applying section 5 of the Limitation 
Act. It may also be relevant to note section 
320f the Limitation Act before. it. was 
repealed by Central Act LVI of 1974. It is 
stated under that section that the Indian 
Limitation Act, 1908 is hereby repealed. 
Therefore, after 1st January, 1964, sub-ruie 


(4) of rule 105 of Order 21, Civil Procedure, 


Code, could no longer be applied, because 
of the express language of section-5 of the 
Llmitation Act, That is why the Central 
Code, in rule 106 of Order 21, Civil Proce- 


dure Code, did not make any reference to'. 


the same saying that section S.of the 
Limitation Act would be - applicable. In 
view of this, the order of the Court below 
ought to be upheld. However, whai is 
relied upon by the petitioner is the ruling in 
Sambamurthi v. Sabatho!, That. ruling in 
' categoric terms lays down— 


‘The inherent power: vested in Courts . 
cannot be invoked: 


under section -. 151, invo] 
where the procedure, to be adopted ina 





t. (1962) 2 An.'V. R.21 1A. I. R, 1963 A. 8. 
127. `- | | | 


4 


~ 


J.—28 


4 


M. be 


Section 5 of the present Limita- .' 


. does not arise in this case. 


and savings that would 


. inserted inthe principal Act 
.Legislature ora High Court 
commencement of this Act shall. except in 


+ ~ 
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particular case or class of cases is 
expressly provided for by-the Code and in 
such matters thé Court cannot act except 
under the conditions specified by the 
express provisions. -Prior to the. insertion 
of rules 104and 105in Order 21, by the 


Andhra Amendment, there was no provi- . 


Sion in Order 9, for restoration of an appli- 
. Cation dismissed for default in an execu- 
tion proceeding.. After the ‘insertion, a 
Specific statutory provision has been made 
in Order 21, rule. 105 (1) under which an 
execution petition could.be restored on 
sufficient cause -being shown for default. 
Consequently, in Andhra Pradesh, the 
question of restoration ' of an execution 
. petition by the-exercise of inherent powers 
by the Court under section 151 does not 
arise at all after the insertion of rule 105". 


The question of invoking inherent' powers 
under section 151, Civil Procedure Code, 
‘That is because 
of the specific provision: contained under 
rule 106 of Order 21, Civil Procedure Code. 
If, therefore, there is repugnancy. between 
the Central Code,. . under rule 106, and the 
Madras Amendment under’ sub-rule (4) of 


B17 - 


a 


rule 105 cf Order 21, it is section 97 of the| - 


Civil Procedure Code, in relation. to repeal 
apply. That says 
that any amendment made, or any provision 
by a 

before the 


so far as such amendment or provision is 
consistent with- the. provisions of the 
principal Act, as amended by_this Act, stan 
repealed: i 


State|. 


S. The principal Act, namely Central Code ` 
does not make section 5 of the Limitation Act} © 


applicable while the Madras’ amendment 


does make it applicable. Therefore, to that 


f 


extent, there is repugnancy. .— . 


[^ 


6, There is yet another way of looking at the 
matter. Sub-rule (4) of rule 105 of Order 21, 
Civil Procedure Code. (Madras amendment) 
makes’a reference only to the Indian Limita- 
tion Act, 1908. After it is repealed there 
is no.possibility of applying the same. 
However, an argument may’ be attempted 
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that when a reference is made to Limitation 
Act of 1908, pro tanto, it will take within 
its fold the Limitation Act, of 1963, as well. 
But, that argument is beside the point having 
regard to the repugnancy pointed out by me. 
Section 141, Civil Procedure Code, says as 
follows— 


‘Section 141, Miscellaneous proceedings.— 
The procedure provided in this Cede in 
regard to suits shail be followed, as far as` 
it can be made applicable, in ali proceed- 
ings in any Court of civil jurisdiction. 


Explanation—In this section, the expres- 


sion ‘proceedings’ includés proceedings, 


under Order 9, but does not include any 
proceedings . under Article 226 of th 
Constitution’. " 
This cannot be considered as a proceeding 
under Order 9 because of the express provi- 
gions under Order 21 to which I have made 
Š reference earlier; , 


7. Thereis not even a formal application 
in this case by the revision petitioner for the 
coadonation of the delay. That of course, 
cannot be put against the petitioner much. 
Even on merits, what I find is that as far as 
the father is concerned the proceedings had 
come toa close long ago. Itis not the son 
who is now seeking to agitate his rights. 
For all these reasons these two civil revision 
petitions will stand dismissed. No costs. 
R. S. 


i 
coe REA 


Petitions dismissed, 


T bs 


WEN MADRAS LAW JOURNAL REPOATS 


[1984 


IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 
(Appellate Jurisdiction) — 


PRESENT:—G. Ramanujam andV. Balasubrah- 
manyan, JJ. ^ / 


B. Gopalakrishnan ^. 4Appellant* 


y. 

The Management of Indian Potash Ltd., by 
its Secretary and Principal Officer and 
another Respon dents. 


n 1 
eee 


(A) Industrial Disputes Act (XIV of 1947), 
section 33 (3)— ‘Protected — workman'— 
Definition of. ca 


(B) Industrial Disputes Act (XVI of 1947), 
Section 33 (2) —Scope and ambit of. 


The appellant was employed asa clerk by 
the respondent-management with effect from . 
Ist August, 1973. He completed the 
prescribed period of probation of six months 
and was confirmed in that post with effect 
from Ist January, 1974. Some of the 
employees who were members of the the All 
India Indian Potash Employees’ Union had 
made several demands suchas revision of 


‘scales of pay, existing daily batta, supply of 


uniforms, comprehensive insurance, etc., on 
the management which the latter was not in a 


position to comply with. Eventually, the 


Goveernment of Tamil Nadu by G. O. Ms. 
No. 702, Labour and Employment dated 10th 
March, 1978 referred the said dispute under 
section 10 (1) (d) of the Industrial Disputes 
Aot, 1947 to the Industrial Tribunal, Madras. 
While that dispute was pending the manage- 
ment passed orders transferring the appellant 
from Madras to Ahmedabad. The manage- 


. ment having declined to rescind the transfer 


order, he filed a complaint before the 
Tribuna] under section 33-A of the Industrial 
Disputes Act complaining that the manage- 
ment was guilty of contravention of the pro- 
visions of section 33 of the Act inasmuch as 
the management had not obtained the prior 
approval of the Tribunal as he wasa 


'- protected workman” and that, in any event, 
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- the order of transfer amounted to a change | 


- in the conditions of service which was 
prohibited by section 33 (2) of the Act. The 
-Tribunal held that the petitioner was a 
“protected workman” coming within the 
meaning of Explanation to section 33 (3) of 
the Industrial Disputes Act. It was also 
held that the order of transfer was not bona. 
fide and an award was passed holding that 


transfer of the appellant from Madras to 


Ahmedabad was unjustified. 


Aggrieved by the award passed by the 
Industrial Tribunal, the management filed a 
writ petition to quash that award. The 
single Judge held that there were no altera- 
tion in the conditions of service to the 
prejudice of the petitioner and the order of 
transfer was not punitive in character, there 
was no contravention of section 33 of the 
Act and that only if the complaint was main- 
tainable under section 33-A the question of 
bona fides can be gone into. In that view 
without considering whether the order of 
transfer was mala fide or punitive or 
whether the appellant was a ‘protected 
workman’ the single Judge set aside the 
Tribunal's award. The appellant preferred 
an appeal. : 


Held: **Protected workman” has been 
defined in the Explanation to section 33 (3) 
asa workman who, being a member of the 
executive or other office-bearer of a regis- 
tered trade union connected with the 
establishment, is recognised as such in 
accordance with the rules made in that 
behalf. Rule 65 of the Madras Industrial 
Disputes Rules, 1958 deals with protected 
workman’, Sub-rule (1) of rule 65 says thet 
every registered trade union connected with 
anindustrial establishment to which the 
Act applies, shall communicate to the 
employer before the 30th September of every 
year, the names and addreses of such of its 
officers as are employed in ‘that establish- 
ment and as in its ‘opinion should be 
recognised as ‘protected workman’ during 
the subsequent calandar year. 
(2) says that- the employer shall, subject 
to subsection (4) of section 33, recognize 
such workman to be “‘protected workman 
for the purpose of sub-section (3) of 
section 33 and communicate to the Union, 


Sub-rule ` 


in writing, within ‘fifteen days of the 
receipt of the names and addresse- 
under sub-rule (1) from the Union the list 
of workmen recognised as *'protected works 


men", Sub-rule (5) says that when a dispute - 


arises between the employer and any register- 
ed trade union in respect of . matters 
connected with the recognition of “‘protected 
workman" under the rule, the dispute shall 
be referred to the Labour Officer concerned 
Who will call for and scrutinise such of the 
records as may be relevant and give his 
decision thereon which should be taken to 
be final. , {Para. 11,] 


In this case the communication, dated 27th 
January, 1978 from the Union which has 
been relied on by the appellant shows that 
the recognition of the appellant and others: 
as “protected workmen’ was soüght for by 
the Union only in respect of the office- 
bearers elected fcr the year 1978 and not 
for the office-bearers elected for the , year 
1979. In this case there is no material to 
indicate whether the appellant was elected 
as an office-bearer for the: year 1979 and 
whether a similar communication had been 
sent by the Union tothe management for 
recognition of the appellant as a ‘protected 
workman’ as contemplated by rule 65 for 
the calendar year 1978-79. The communi- 


cation, dated .27th January, 1978, evenif it - 


is taken to relate to the calendar year 1978 
notwithstanding the fact that the communi- 
cation had not been sent before 30th 
September of the previous year, can still be 
taken to be a requisition for recognition of 
certain union officers ' as ‘protected 
workmen’ for the year 1978 and not for the 
calendar year 1979. In this case the Tribunal 
has given a finding that the appellant is a 
protected workman’ merely on ‘the basis 
of the communication dated 27th January, 
1978 though, onthe face of it, clearly 
Shows that it relates to the calendar year 
1978 and not to the calendar year 1979, The 
Tribunal has not considered the scope and 
effect of the rule 65 which deals with the 
manner and method of recognition of certain 
workmen .as ‘protected workmen’. The 
Tribunal is in error in holding that the 
appellant is a ‘protected workman’. If the 


appellant is not a ‘protected workman’, then 


there can be no violation of. section 33 (3) 
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_ tion of section 33 (3) (a) of the Act. 


- contained 


"before the commencement of the 
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which deals with an action taken against the 
protected workman. , There is no contraven- 


[Para.:13.] 


N 


For the. purpose.of _section 33 (2) (a) it has 


to be seen whether the employer has aliered 


` the terms and conditions: of service de hors 


the terms of the employment, which will 
amount to a contravention of that provision. 
‘In this case the contract of employment is 
in the original appointment 
order and. the order of confirmation. 


' In the subsequent confirmation order the 


terms and conditions of the' original appoint- 
‘ment order have: been registered and. it is 
stated they . are binding on the 
parties Thus: according to the terms and 
conditions of appointment the appellant is 
liable to serve in any of the offices or field 
locations of the management within ‘the 
Indian Union as may be decided by the 
management -from time to time. Thus, 
prima. facie the transferability of the 
appellant to any place in India is a condition 
of service applicable to him, immediately 
proceed- 


ings. [Para. 16.] 


There is no material to conclusively establish. 


that the order of transfer is mala fide and 
an act of victimisation as has been held by 


'- the Tribunal. 


Cases referréd to:— 


“ Canara Banking Corporation ve Vittal, 


(1963) 2 Lab. L. J. 354; Canara Goods 
Carriers (P) Ltd. v. Labour Court, (1977) 2 


Lab. L. J..199 ; Syndicate Bank v. Its Work- 
men, (1966)°1 L. L. J..440; Air India, 


Corporation v. V. A. Rebello, (1972) 3 


. S. C. R. 606 : (1972) Lab. I. C. 668 : (1972) 
` * 1 Lab. L. J. 501 : A. I. R: 1972 S. C., 1343 ; 
Beverages (P) Ltd. v. Suresh Chand, . 


Punjab 
(1978) 2 S. C. C. 144 : (1978) 5 5. C. R. 370: 
(1978) Lab. I. C. 693 : (1978) 2 Lab. L. J. 1: 
A. I. R. 1978 S. C. 995. 


' Clause 15 of the 'Letters 


Appeal under 
Patent 
Mohan, 
made 


:dated 17th July, 1980 and 


in the exercise of the Special 


Original Jurisdiction of the High Court in, 
'" Writ Petition No. 5916 of 1979 presented 
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- post with effect from 


against the Order of Mr. Justice. order, he- 


i 
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under Article 226 of the Constitution of : 


India to issue a writ of ‘certiorari calling 
for the records relating to the award in C. P. 
'No. 5 of 1979' dated 5th October, 1979 on the 
file of the Industrial Tribunal, Madras and 
quash the same. : - | 

N. G. R. Prasad ior Ms. Row and 
Reddy and K. Chandran, for Appellant. 


M.R. Narayanaswami for M/s. D. Souza and _ 
Radhakrishnan, for 1st Respondent, 


The Judgment of the Court was delivered by. - 


Ramanujam; J.—This appeal is directed 
against the decision dated 17th July, 1980 of 
Mohan, J., in Writ Petition No. 5916 of 1979. 
The appellant herein was employed as a clerk 
by the respondent-Management with effect 
from 1st August, 1973. He successfully 
completed the prescribed period of probation 
of six months and he was confirmed it that, 
Ist January, 1974.: 


- 


Some of the employees’ of the respondent- - 
Management were members of the All India ` 


Indian Potash Employees Union. They had 
made several demands suchas revision of 


scales of pay, existing daily batta, supply of .- 


uniforms,.comprehensive insurance, etc., on 
the Management which the Management 
was ‘not in a position to — comply 
with. Eventually, the Government of 
Tamil Nadu by G. O. Ms. No. 702, Labour 
and Employment, dated 10th March, 1978 
had referred the said dispute under section 
10 (1)(d) of the Industrial Disputes Act, 
1947 (hereinafter referred to as the Act) to 
the Industrial Tribunal, Madras, and the 
same had been taken on file by the Tribunal 


on 10th July, 1978 as I. D. No. 46 of 1978, ` 


2. While that dispute was pending, on 1st 
June, 1979, the Management passed orders 
transferring the appellant from : "Madras to 
Ahmedabad. The petitioner by letter dated 
8th June, 1971 requested the Management to 


'rescind the said transfcr order. The Manage- 


ment having declined to rescind the transfer. 
filed a complaint (Complaint 
No. 5 of 1979) before the Tribunal under 


section 33-A of the Act complaining that the ' 


Management has been guilty of contraven- 
tion of the provisions of 


L 
"n 


) 


. section 33 of the. 
Act inasmuch as the Management. has. not 
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obtained the prior approval of ‘the "Pribunal 
as he is a protected workman and that in any 
event the order of transfer amounted toa 
change in the conditions of service which is 
prohibited by section 33 (2) of the Act. 


3. The said complaint was resisted by the 


Management contending that there was no 
contravention of the provisions of section 33 
of the Act and that an order of transfer will 
not amount to a change in the conditions of 
service and as such there is no necessity to 
obtain the prior sanction or approval. The 
Management also denied that the appellant 


. js a ‘protected workman’ or that the transfer . 


order is a mala fide action taken to victimise 
him for his union activities. In view of the 
said rival contentions, the Tribunal set dowa 
' the following two issues in Complaint No. 5 
of 1979: i 2 


*(1) Whether the Conditions of service 


applicable.to petitioner have been altered © 


pending Industrial Dispute No. 46 of 1978, 
on the file of the Tribunal? (2) Whether 
the petitioner is a ‘protected workman’ as 


contemplated under section 33° (3) of the. 


Industrial Disputes Act, 1947°* 


4, On the first issue, though the Tribunal ` 


prima facie agreed with the Management that 
the transfer of the petitioner from Madras 
to Ahmedabad would not amount to ‘an 
alteration of conditions of service applicable 
to him, proceeded to hold that; as the order 
oftranster has been made by the Manage- 
ment without taking into account the 


hardship that may be caused to him by such" 


transfer, the service conditions applicable to 
the appellant should be deemed to have been 
altered to his prejudice, and therefore, the 


action taken by the Management will come: 


either under section 33 (2) (a) or under 
section 33 (3) (a) of the Industrial Disputes 
Act. On the second issué, the Tribunal held 
that the petitioner was a 'protected work- 
man' coming within the meening of Explana- 
iion ^to section" 33 (3) of the Industrial 
Disputes Act. ` 


5.. In view of the findings rendered by the 
Tribunalon the above two issues, it found 
that the order of transfer is not bona fide but 
an act of victimisation of the appellant for 
his trade.union activities, and therefore, 


there is contravention of the provisions of . 


.on the other 
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section 33. In this view, the , Tribunal 
passed an Award, dated 5th October, 1979, 
holding that the transfer of the petitioner 
from Madras to Ahmedabad is unjustified. 


6. Aggrieved by the Award passed by the 


‘Industrial Tribunal, the Management filed 


Writ Petition No. 5916 of 1979 contending 
that the complaint filed by the appellant 
herein hefore the Tribunal was not maintain- 


able and that even on merits the Award of 


the Tribunal is not legally tenable. The said. 
writ petition was resisted by the appellant 
herein contending that his complaint against 
the order of transfer is maintainable and 
that there is clear contravention of section 
33 of the Act. 


7.' Mohan, J., by his judgment, dated 17th 
July, 1980 held that as there are no altera- 
tions in the conditions, of service to the 
prejudice of the petitioner and as the order 
of transfer is not punitive in character, there 
was no contravention of section 33 of the 
Act and that only if the complaint is 


maintainable under section 335A, the ques- 
.tion of bona fides can be gone into. 


In that 
view, the learned Judge, without going into 
the question as: to whether the order of 
transfer is mala fide or punitive in character 


‘or whether thc appellant, is a ‘protected. 


workman’ or not, set aside the Award of the 
Tribunal. It isto question the said decision 
of Mohan, J., the present writ appeal has 
been filed by the appellant. ` - ' 


. ^ 
8. According to the appellant, he isa 
‘protected workman':-and that before the 
Management transferred him from Madras 
to Ahmedabad which is an order to his 
prejudice, it should have obtained the prior 
sanction of the Tribunal as required by sec- 
tion 33 (3) (a)’of the Act, and as it was not 
done there is a contravention of section 33 
(3) (a) and that even if the appellant is not 
a *protected workman' as contended by the 
Management; the order of transfer which is 


. 'a mala fide action taken by the Management 


to victimise the appellant for his union 
activities, should be taken to be an order 
passed in contravention of section 33 (2) of 
the Aci. ! 


9, The learned counsel for the respondent, 
hand, contends that the 
appellant is not a ‘protected workman’, and 
therefore, section 33 (2) (a) bas no applica- 
‘tion and that the order, of transfer having 
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been passed in accordance with thc 
conditions of service there is no violation of 
section 33 (2) as welland that the question 
whether the action of transfer is mala fide or. 
punitive will arise only if the appellant’s 


complaint is maintainable on the basis that 


there is a contravention, of section 33. 
Thus, on the rival contentions advanced by 
the parties, the following questions arise for 
consideration :— ] 


'*(1) Whether the appellant is a ‘protected 
workman', and if so, whether there is a 
contravention of section 33 (3) (a) as con- 
tended by the appellant? ` 


(2) Whether there has beeran alteration 

of conditions of service to the prejudice of 

the appellant and whether the order of 

transfer amounts to a - contraven- 
' tion of section 33 (2) of the Act? and 


(3) Whether even when there is no altera- 
tion of conditions of service, the order of 
transfer could be canvassed before the 
Tribunal on the ground that it is mala 
fi de and vindictive? 


. 10. Asalready stated, the Tribunal, in this 
ease has held that the appellantisa ‘protected 
workman'. But the learned Judge 
(Mohan, J.} has not dealt with that question 
as he chose to dispose of the writ petition on 
a more limited ground that the complaint 
filed by the appellant isnot maintainable. 
After going throygh the relevant statutory 
provisions and after considering the rival 
submissions made,by both parties, we 
have to disagree with the view taken 
by the Tribunal that the ` appellant isa 
*protected workman' and hold that he is not 
a ‘protected workman’. i 

11. ‘Protected workman’ has been defined 
in the Explanation to section 33 (3) asa 
workman who, being a member of the 
executive or other office bearer ofla registered 
trade union connected with the establish- 
ment, is recognised as such in ' accordance 
with rules made in that 
ofthe Madras Industrial Disputes. Rules, 
1958 deals with *protected workman'. Sub- 
rule (1) of rule 65 says that ‘every registered 
trade union connected. with an industrial 
establishment, to which the Act applies, 
shall communicate to the employer before 
the 30th September of every year, 
the names -and addresses of such of 


( 
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‘establishment and as in 


12. In this 


behalf. Rule 65. 


-— 


as are employed in that 
its opinion, 
should be recognised as.'protected workmen’ 
during the subsequent calendar year. Sub- 
rule (2) says that *the employer shall subject 
to sub-section (4) of section 33 recognize 
such workman to be **protected workman” for 


its officers 


the purposes of sub-section (3) of section| . 


33 and communicate to the union, in writing 
within fifteen days ofthe receipt of the 
names and addresses under sub-rule (1) from 
the Union, the list'of workmen ‘recognized 
as “‘protected workmen” Sub-rule (5) says 
that 'whenadispute arises between the 
employer and any registered trade union in 
respect of matters connected with the recogni- 
tion of **protected workman” under the rule, 
the dispute shall be referred to the Labour 
Officer concerned who will call for and 
scrutinise such of the records as may be 
relevant and give his decision thereon which 
should be taken to be final’. The question 
is, whether the appellant herein a *protected 
workman' as contemplated by section 33 (3) 
read with rule 65 of the rules. $ 


case, communication, dated 
27th January, 1978, has been sent by the 


All India Indian Potash Employees’ Union ' 


of which the appellantisa member giving 
the Management the list of office-bearers 
selected for the year 1978. and requesting 
the Management to recognise five of the 
office-bearers of which the appellant is one 
as ‘protected workman’. According to rule 
65, the Trade Union concerned should com- 
municate to the employer before the 30th of 
September every year the names and 
addresses of such of those whom the Union 
wants to treat as ‘protected workmen’ for 
the subsequent calendar year. In this case, 
since the order of transfer has been passed 
on Ist June, 1979, the question to be consi- 
dered, is whether the appellant isa ‘protec- 
ted workman’ in the calendar year 1978-79, 


13. The communication, dated 27th 
January, 1978 from the Union which has 
been relied on by the appellant shows that 
the recognition of the appellant and others 
as‘protected workmen’ was sought for by 
the Union only in respect of the office- 


the officers elected for the year 1979. In this 
case’ there is no material to indicate whether 
the appellant was elected as an office- 
bearer for the year 1979 and whether a 
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, bearers selected for the year 1978 and not for -` 


\ 


ii dOPALAKBISHSAN j. MANAGRMENT OF INDIAN POTA§H LAD. (Rammanujain, J.) 223 


similar communication bas been sent by the 
Union to the Management for recognition ‘of 
the appellant asa "protected workman‘ as 
contemplated -by rule 65 for the calendar 
year 1978-79.: The communication, dated 
27th January, 1978, even if it is taken to 
relate to the calendar year, 1978 notwith- 
standing the fact that the communication has 
not been sent before 30th September, of the 
'|previous year, still that can be taken to bea 
requisition for recognition of certain union 
officers as *protected workmen' for the year 
1978 and not for the calendar year 1979 with 
which we are concerned. In this case, the 
[Tribunal has given a finding that the 
appellant is a protected workman merely on 
the basis of the communication, dated 27th 
January, 1978 though on the face of it, it 
clearly shows that it relates to the calendar 
year 1978 and not to the calendar year 1979, 
Fhe Tribunal has'not considered the scope 
and effect of rule 65 which deals with the 
manner and  method.of recognition of 
certain workmen an ‘protected workmen’. 
We are, therefore, of the view that the 
Fribunal is in error in holding that the 
appellant isa ‘protected workman’. If the 
. [appellant is not a‘protected workman’, then, 
there can be no violation of section 33 (3) 
which deals with an action taken against the 
"protected workman’.. We have to, therefore, 
hold that there is no'contravention of section 
33 (3) (a) as contended by the appellant. ` 


. 14. The second and third questions relate 
to the scope and ambit of section 33 (2) of 
the Act. it is the common case of both 
parties that section 33 (1) does not apply to 
the facts of this'case and the’ controversy is 
only with regard to the applicability of sec- 
tion 33 (2). Sectiou 33 (2) is-as follows : 


“33 (2) During the pendency of any such 


proceeding in respect of an industrial 


dispute, the employer may, in accordance 


with the standing orders applicable , to:a 
workman concerned in such dispute or, 
, where there are no such standing orders, 
in accordance with the terms ofthe 
. contract, whether express. 
between him and the workman, | 


“ 


(a) alter, in regard“ to any matter not 
eonnected with the dispute, the conditions 


implied, M 


of service applicable to that workman 
immediately before the commencement of 
such proceedings : F 


or 5 Sy. V 
(b) for any misconduct not connected with 


' the dispute, discharge or punishment 
whether by dismissal or otherwise, the 
workman” 2 : 


15. On the face of this case, we are 
concerned only with clause (a) of sub-sec- 
tion (2) of section 33; The fact that there was 
an industrial dispute pending before the 
Industrial Tribunal at the time . when the 
Management chose to transfer the appellant 
is not in dispute. As per sub-section (2), an 
employer can either -in accordance with the 
Standing Orders or where there are no 
Standing Orders, in accordance with the 
terms of the contract. between him and the 
workman, alter, in regard to any matter not 
connected with the dispute, the conditions of 
service applicable to that wokman. Thus; the 
said provision enables the employer to alter 
the conditions of service applicable to the 
workman iminediately before the commence- 
ment of the proceeding in accordance with 
the Standing Orders or the terms of the 
contract. In this case, ithas been admitted 
that there was no Standing Order. There- 
fore, we are concerned only with the terms . 
ofthe contract of employment between the 
appellant and the Management. ! 


16. For purpose of section- 33 (2) (a), we 
have to see whether the employer has 
aitered the terms and conditions of service 
de hors the terms of the contract of employ- 
ment, which will amount to a contraven- 
tion of that provision. In this case, the 
contract, of employment is contained in 
the original appointment order dated Ist 
August; 1973 and the order, of confirmation, 
dated 2nd January, 1974. The original 
appointment order, dated 1st August, 1973 
infer alia is to the following effect:— 


“Your headquarters will be at Madras. 
The Company however, reserves the right 
to transfe»your . services to any of our 
offices/field locations within the Indian 
Union as may be decided by the Company 
from time to time.”’ 


In the subsequent confirmation order, dated 
2nd January, 1974, the terms and conditions 
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of the original appointment order have 
been registered and stated that they are 
binding on the parties. Thus, according 
to the terms and' conditions of 
appointment, the appellant, is liable 
to serve in any of the offices or field loca- 
tions of the Management within the Indian 
Union as may be decided by -the Manage- 
ment from time to time: 
facie the transferability of the appellant to 
any place in India is a condition of service 
applicable to him, immediately before the 
commencement of the proceeding. However, 


, according to the appellant, that condition of 


service fixed by the contract of employment 
has been altered by the Award, dated 26th 
August, 1977 of the Industrial Tribunal 
rendered in I. D. No. 51 of 1976 which arose 
between.the same Management and the All 


_ India indian Potash - Employees’ Union, 
where the Tribunal has held as follows:— 


~ 


“Ceneo asit will not be in the interest of the 
business which alone is the paramount 
consideration to impose a blanket prohibi- 
tion. of transfer on the Company. Xt is no 
doubt true that thé transfer will cause 
harship to the employees outside the State 
but the exigencies of business should be 
given a paramount importanceand transfer 
has to be.done if it is in the interest of the 
Company. But at the same time it is open 
to the employees to raise an industrial 

. dispute if a transfer lacks bona fides and if 
the transfer is made with a view to victimise 

_ the individual workman. 

. and contentment are the sine quo non 

` forthe prosperity of any  businese of 
industry. The management is directed to 
bear that in mind in making transfers and 
see that minimum hardship is caused to 
their workman. Bat the demand of the 
workman that they should not be trans- 
ferred outside the State is unsustain- 
able." - d 


17. The question is whether the conditions 
of service of the appellant-stood altered by 
the Award of the Tribunal in I. D. No. 51 of 


'1976. That Award arose out of à demand 


' Employees’ Union that no 


All. India Indian Potash 
‘no member of the 
subordinate or clerical/field staff should -be 
transferred outside the State in which he/she 


raised by the 
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the' 


Thus, , prima ` 


Industrial peace . 


- employment 


amount to an expression of 
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is first appointed. The question referred in 
that case is as follows:— 


“Whether the demand of workman that no - 

member of subordinate or clerical/field' ` 
staff should be transferred outside the, 
State in which he/she is first’ appointed, is: 
justified and if ŝo to what extent?" 


The Tribunal, in fact, held that the said 
demand of the workman is not justified and 
passed an Award to that effect. It is no 
doubt true that the Tribunal has, expressed ' 
an opinion that though it is: pot possible.to.- 
imposea prohibition of transfer on the 
company, it is open to the employees to 
raise an industrial dispute, if individual 
cases of transfer are found to be lacking in 
bona fides and made with a view to victimise . 
the individual workman, and the Manage- 


-ment is directed" to bear that in mind ‘in 


making transfers and see that minimum 
hardships is caused to their workman. When 
the Tribunal has specifically held that the 
demand of the workmen that no one should 
be transferred outside the State in which he/ 
she was first appointed is not justified, and’ 
an Award has been passed accordingly I 
do notsee how certain observations made 
by the industrial Tribunal will have the 
effect of altering the existing condi- . 
tions of service. The learned counsel 
for the appellant contended before the 
Tribunal that the Management has not 
considered the question of -hardship that 
would be caused to the appellant as a result 
of the transfer, and hence the order of 
transfer should be taken to be not in 


accordance with the contract of. employment 


and as such it should. be taken to be in 
contravention of the conditions of service. 
This contention has been accepted bythe . 
Tribunal. But, ona due consideration, we . 
are of the view that the Tribunal is not right . 
in holding that the Award in I. D. No. 51 of ' 
1976 has the effect of altering the terms of 
or the conditions of service set 
out therein. The observations made by the. 
Tribunal in its Award in that case will merely 
opinion as to 
what the employer should do while consider- 
ing the question of transfer outside the - 
State. The Tribunal itself contemplates the 
employer acting contrary to its sugges- - 
tions and the workman challenging in an ' , 


Industrial dispute the order of transfer on. 


y j 


‘ In Syndicate Bank v. Its. 
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the ground that it lacks bona fides and has 


been made to victimise him. But the obser- . 


vations of the Tribunal will not result in an 
result in an automatic alteration of the terms 
and conditions of service. Therefore, the 
learned counsel for the appellant is not right 
In stating that any order of transfer outside 
the State will automatically offend the pro- 
visions of section 33 (2) (a). ifthere is no 
alteration of the conditions of service appli- 
cable to the' appellant immediately before 
the commencement of I. D. No. 46 of 1978, 
then the Management has got the right to 
transfer the appellant to ^any place even 
outside the State." In Canara Banking 
Corporation v. Vittal}, which was also a 
case of complaint arising under section 
33-A, where the transfer was outside the 
lingual area, the transfer was upheld revers- 
ing the Award passed by the Tribunal. 
Again, in Canara Goods Carriers (P) Ltd‘ 
y. Labour Court, Madras?, the Court has 
laid down the priaciple that the Management 
has gotan inherent right to transfer its 
employees in the interest of the employer. 
Workmen?, the 
Management's right to transfer and distribute 
its personnel according to its administrative 
exigencies has been upheld. 


18. Thelearned counsel for the appellant 
refers to thetwo decisions of the Supreme 
Court, namely, Air India Corporation, Bombay 
v. V. A. Rebeilo* and Punjab Beverages 
(P) Ltd. v. Suresh?, in support of his sub- 


mission that if an order of transfer is actuat- ` 


ed by mala fides it villamountte alteration 
of conditions of service to the prejudice of 
the worker. According to the learned 
counsel, though a mere order of transfer 
made purely on the ground of administra- 
tive exigencies may not be said to alter the 
conditions of service, where the order is 


tainted with mala fides, it should be taken 
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to be an alteration of the condition of 


service to the prejudice. of the workman. It 
is further contended by the learned counsel `- 
for the appellant that since the criteria laid 
down by the Industrial Tribunal in I. D, 
No. 51 of 1976 that in matters or transfer, 
the Management mustsee ‘that minimum 
hardship is caused to their workmen had not 
been kept in mind by the management, it 
would amount to an alteration in condition 
of service, and'that this is sufficient for the 
Tribunal's Award to be upheld. 


19. In Air India Corporation, Bombay v. 
V. A. Rebel/o', dealing with the scope of 
section 33, the Supreme Ceurt has observed 
as follows: | 


~~ 
vw 


“The anxiety of the Legislature to effec- 
tively achieve the object of duly protecting 
the workmen against  victimisation or 
unfair labour practices consistently with 
the preservation of the employer’s bona 
fide right to maintain . discipline and 
efficiency in the industry for securing the 
maximum production in a peaceful 
harmonious atmosphere is obvieus from 
the overall scheme ofthese sections. 
Turning first to section 33, sub-section (1) 
of this section deals with the case of a 
workman concerned in a pending dispute 
who has been prejudicially affected by. 
an action in regard to a matter connected 
with such pending dispute and sub-section 
(2) similarly deals with workman concerned 
in regard to matters unconnected with such 
pending disputes. Sub-section (1) bans 
alteration to the prejudice of the workman 
concerned in the conditions of service 
applicable to him immediately before the 
commencement of the proceedings and 
discharge or punishment whether by 
dismisssal or otherwise of the workman 
concerned for misconduct connected with 
the dispute without the express permission 
in writing of the authority dealing with 
the pending proceeding. Sub-section (2) 
places a similar ban in regard to matters 
not connected with the pending dispute 
but the employer is free to discharge or 
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dismiss the workman by paying wages for 
the one month provided he applies to the 
authority dealing with the pending pro- 


ceedings for approval of the action taken. 


The said decision only dealt with cases which 
arose under section 33 (2) (b)'and not under 
section 33 (2) (a)." The general observations 
made by the Supreme Court regarding the 
circumstances under which section 33 was 
enacted do not help us to decide the issue 
before us as to whether there was alteration 
in the conditions of service,. In Punjab 
Beverages v. Suresh Chandi, the Supreme 
Court dealt with an order of dismissal which 
was challenged as being. violative of section 
33 (2) (b). While dealing with the question 
of contravention of section 33 (2) (b), in 
that case, the Supreme Court held that there 
was a contravention of section 33 (2) (b), in 
that, no application has been filed under sec- 
tion 33 (2) (5) But the order of 
dismissal against the workman concerned not 
having been shown to be an act of victimisa- 
tion, such contravention does not have the 
effect of rendering the order of dismissal 
void and. inoperative. That case does not 
lay down that an order of transfer, if passed 
to victimise the employee; will amount to an 
alteration of condition of service. 


20. The above decisions relied on by the 
learned counsel for the appellant *do not 
support his stand that an order of transfer 
passed: by the Management in accordance 
with the terms of contract of employment 
vill amount to a contravention of the terms 
of employment merely because it lacks bona 
fide. According to the learned counsel for 
the petitioner, only if the transfer is made 
for exigencies of service, it could be held to 
be in accordance with the contract of employ- 
ment, and if the power is exercised mala 
fides, then, the action of transfer should be 
taken to be outside the contract of employ- 
ment. In Canara Banking Corporation v. 
Vittal*, referred to above, the question arose 
whether the order of transfer of a clerk made 
by the Bank should ordinarily be presumed 
to be proper unless it is proved to be mala 
fide or by way of victimisation, unfair labour 
practices -or some ulterior motive not 





— 


1. (1978) 2S. C. C. 1441 (1978) 3 S. C. R. 370: 
(1978) 2L, L. J. 1. i 
4. (1963)2 b. L, J. 354, 


4^ 


HB MADRAS LAW JOURNAL RBPORTS 


‘which had suggested that 


connected with the business interests of the 
Bank. In.thatcase,the mere fact that the 
order of transfer would cause hardship to 
the concerned employee was held not 
sufficient ground for holding the transfer 
order as one  vitiated by unfair labour 
practice. Even there, as in this case, there 
was an earlier Award called, *Sastri Award' 
the transfers 
outside the State or the language area in 
which à particular workman has been serving 
should normally be avoided ‘if they can be 
avoided without sacrificing the interest of 
the Bank. Notwithstanding the said 
opinion, the Banking Management in that 
case ordered the transfer of a clerk without 
his consent. When a complaint was made 
under section 33-A by the concerned 
employee on the ground that the order of 
transfer contravened section 33, the Supreme 
Court held that the right of a bank to 
distribute its workmen to the best advantage, 
evei though this may involve transfers outside : 
the State or the language area in whicha 
particular workman has been working, was 
left unimpaired by the Sastri Award, except 
that they could be avoided without sacrificing 
the interests of the Bank, that the manage- 
ment of the bank is in the best position to 
judge how to distribute its man-power and 
whether a particular transfer can be avoided 
or not; that it is not possible for Industrial 
Tribunals to .have before them all the 
materials which are relevant for this 
purpose andeven if these could be made: 
available, the  tribunals are by no 
means suited for making decisions in 
matters of this nature, and that therefore; 
itis proper for the Industrial Tribunal to. 


accept as correct any submission by the .- 


Management that an order of transfer has 
been made only because it^ was found 
unavoidable. The one exception to that 
statement is, where there is reason to believe 
thet the Management resorted to the transfer 
mala fide by way of victimisation, unfair 
labour practice, or with ulterior motive not 
connected with the business interests of the 
bank. According to the.said decision of the 
Supreme Court, when an order of transfer 
is claimed.to have been passed bythe 
Management taking the interest of the 
Company, it is for the workman concerned 
to prove by producing the material to show 
that the order of transfer has been passed 
mala fide by. way of victimisation and unfair 
labour practice. 


1 
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21. The question is, whether the appellant 
has shown the order of transfer to be mala 
fide or by way of victimisation..and umfair 
labour practice. In this case, the . Manage- 
ment has stated that the order of transfer 
has been passed bora fide as the Management 
required the services of an experienced staff 
such as the appellant to the new Regional 
Office at Ahmedabad to deal with the work 
relating to the issue of delivery orders, stock 
accounts, invoicing, road subsidy, settlement 
of storage and transport and handling bills, 
maintenance of imprest cash account includ- 
ing:settlement of field staff expenses, etc., 
and for such efficient work of that office, 
the appellant herein was considered to be 
suitable, and therefore, he was transferred 
from Madras to Ahmedabad. The Tribunal 
should have normally accepted. the said 
statement of the Management as per the 
decision of the Supreme Courtin Canara 
Banking Corporation v. Vittal', unless the 
appellant has shown the order of transfer to 
be an act of victimisation and unfair labour ' 
practice. The Tribunal has straightaway 
proceeded to say that the Management had 
sought to transfer the .petitioner to 
Ahmedabad with a view to victimise him for 
trade union activities. The question then 
is, whether the Tribunal is right in holding 
that the order'of transfer is mala fide and 
amounts to victimisation on the basis of;the 
materials available on record. ‘In, this case, 
in his complaint, the appellant has merely 
stated that the order of transfer is an act of 
victimisation for the complainant‘s active 
trade union activities. In his complaint, 
he has also referred to the. fact that the 
Management recently withheld his pay for 
I2 days without granting him earned leave 
applied for by him on the ground that his 
mother had undergone a major operation 
and his presence was essential to attend on 
her. In the complaint, no material is 
referred to as to why the Management should 
initiate action for victimisation against the 
appellant alone. At the stage of the evidence, 
of course, the appellant has produced certain 
materials to show that the union of which 
heis a Treasurer had distributed , certain 
pamphlet scriticising the style and manner 
of functioning of the Management, and 
.therefore, the Management had sufficient 
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motive to take vindictive action as against 
him. The Tribunalchaschosen to accept the 
plea of the appellant that the Management 
wanted to victimise him because he-is an 
office-bearer of the Union which ‘published 
certam pamphlets containing allegations 
against , the present Management. The 
reason given by the Tribunal for so . holding 
is that the Management has chosen to take 
action: only against the appellant for the . 
statements . contained in the pamphlet 
published and circulated by the Union while 
in fact, a. legal notice Exhibit W-3 has 
issued against all the Union officials as seen 
from Exhibit W-4, he reply of the Union 
dated Ist April, 1°78 wherein it is clear that 
notices similar to Exhibit W-3 had been 
issued to as many as seven Union officials 
including the petitioner. The Tribunal is, 
therefore, in error in thinking that the 
appellant was singled out fora hostile treat- 
ment. Therefore, as already stated, the 
finding of the Tribunal that the order of 
transfer amounted to victimisation is entirely 
based on the fact that the Management had 
chosen to take action against the appellant 
alone afterleaving out theother Union 
officials. While-in fact the legal notice has 
been issued to all the, Union Officials and 
action was dropped against all after getting 
a reply from the Union. The Tribunal was 
not justified in stating that. for the incident 
of publishing and circulating the pamphlet, 
the appellant has been picked 'out for victi- 
misation. The.Tribunal has also taken 
the Management’s refusal to grant 
leave -to the appellant when he applied for 
privilege leave as a ground for finding that 
the Management had grudge against the 
appella nt.1t must be remembered that the 
appellant's application for leave was for the 
period between 5th March to 16th March, 


` 1979, i.e., 3 months before the order of 


transfer. I do not see how the Management‘s 
refusal to grantleave three months earlier can 
be taken as a ground for questioning the 
order of transfer. Thus, on the materials | 
produced by the appellant before the 
Tribunal, the order ‘of .transfer cannot’ 
be said to be mala fide or an act 
of victimisation. If the Management 
is aggrieved against the printing and 
publication of the pamphlets containing 
allegations against it, then, it could have 
taken action. against all the seven union 


officials and not against the appellant alone. 
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The fact that the Management was some- 
what harsh in the matter of grant of leave to 
the appellant cannot -also be taken to bea 
' reason for holding that the order of transfer 
is one of victimisation. We have to, there- 
fore, hold that there is no material to 
conclusively establish that the order of 
transfer is mala fide and is an act of 
victimisation as has been held by the 
Tribunal. Once the order of transfer is 
found to be not mala fide oran act of victimi- 
sation, then, it should held to have been 
passed by the Management strictly in 
accordance with the contract of. employ- 
ment. i 


22. In view of what has been stated above, 
the order of Mohan, J., has to be upheld 
and thé writ appeal has to be dismissed, 
and is accordingly dismissed. There will, 
however, be no order as to costs. 


. R.S. 
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—— Writ appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. i 


(Appellate J urisdiction) 


PRESENT:—P. R. Gokulakrishnan, Officiat- 
ing C J. and S. Nainar Sundaram, J. 
f 


Swadeshi Cotton Mills Thozhilalar Shema- 
nala Padukappu Union represented by its 
President T. Santhalingam. 


Appellant 
Y. | , 
M/s. National Textiles | Corporation 


Limited, New Delhi, the authorised agent of 


M/s, Swadeshi Cotton Mills represented by 
its Chairman, 8th Floor, Suryakiran Build- 
ing, 19. Kasturba Gandhi Marg, New Delhi- 
1 and others Respondents. 


(A) Indusirial Disputes Act (XIV of 1947), 
section 2 (a) (i)—‘Appropriate Government’— 
Definition —Dispute as to bonus between Mill 
and its workmen—Conciliation proceedings— 
Settlement | effected— Mill agreeing to pay 
bonus at 12 per cent and fo recover the excess 
paid as advance — Settlement arrived at before 
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the Conciliation Officer not appointed by. 
Central Government—Mill whether Govern- 
ment wundertaking—Petitioner—Union not 
formed then— Twenty other. Unions represcnt- 
ing the workmen of the mill parties fo the 
settlement—Pctitioner wheiher bound by 
settlement—Conciliation Officer whether 
competent to conciliate the dispute. 


(B) Industries Development Regulation Act 
(Central Act LXV of 1951)—Chapter III-A 
—Scope and applicability. z5 


A dispute arose in 1979 between the second 
respondent mills, and its workmen regarding 
bonus for the year 1978-79. The mills had 
paid an advance bonus at 20 per cent. of the 
earnings of its workmen. A settlement was 
reached in the course of the conciliation pro- 
ceedings on 18th November, 1980 under sec- 
rion 12 (3) of the Industrial Disputes Act, 
under which it was agreed that the bonus 
could only beat 12 per cent. and the mills 
were conferred the. right to recover the 
excess of bonus, paid in advance. This 
settlement was arrived at before the third 
respondent. Atthe time of the settlement 
the petitioner-union was not even formed. 
To this settlement over 20 unions, represent- 
ing the workmen of the mills, were parties. 
The settlement was not accepted by the peti- 
tioner-union which challenged the same by 
filing a writ petition questioning the com- 
petency of the Conciliation Officer to 
conciliate the dispute on the ground that the 
mills were an industry carried on by or under 
the authority of the Central Government and 
tbat the Conciliation Officer in the instant 
case was therefore not  *'appropriate 
authority” not having been appointed by the 
Central Government. The contention was 
rejected and the writ petition was dismissed. 
On appeal. 


— 


Held: Under section 2 (d) of the Industrial 
Disputes Act *Concilation Officer’ means a 
conciliation officer appointed under the Act. 
Section 4 of the Act speaks about the 
appointment of Conciliation Officers by the 
appropriate Government. Section 2 (a) (i) of 
the Act defines ‘appropriate Government’ in 
relation to any industrial dispute' concerning 
any industry carried on by or under the 
authority of the Central Government as the 
Central Government If it is to be held 
that the Mills are an industry carried on by o 
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under the authority of the Central Govern- 
ment within the meaning of section 2 (a) (i) 
of the-Act, then the third respondent would 
-be incompetent to conciliate and any settle- 
ment arrived at before him cannot legally 
fit in with section 12 -(3) of the Act, since 


admittedly he is not a conciliation officer' 


appointed by the Central Government. Hence 
the question is whether the mills are an 
industry carried on by or under the authority 
of the Central Government within the mean- 
ing of.section 2 (a) (i) of the Act.. 

' i [Para. 2] 


` A-plain reading of’. the expressions used 
while defining the ‘appropriate Government’ 
in section 2 (a) (7) of the Act 
only to one conclusion, namely,. that the 
‘industry should be an undertaking of the 
Central Government or in other words, it 
should be an industry run by the Central 
Government as its own. Primarily, there 
can be a carrying on of an industry only by 
the person or the entity who owns it. Inthe 
first case, the owner of the industry carries 
on the same through an authorised person. 
Thatis whatis meant by the expression ‘under 
the authority of’. Hence, the industry must be 
owned by the person or the entity, before 
there could be carrying on either by the 
owner or ‘under the authority’ of the owner. 
In - this. connection the fact cannot be 
lost sight of that in respect of an 
‘industry carried on by or under the authority 
of the Central Government, it will be equated 
to anemployer, under the Act, thoughfor the 
purpose of representation it. will be ‘‘the 


authority prescribed in this behalf or where . 


no authority is prescribed, the head of the 


department*'. The crucial test isto find outas 


to whether the industry is, owned by the 
Central Government, or in other words it isa 
Central Goverament undertaking. [Para. 3.4 


It has been uniformly recognised that the 
ownership of the industry by the Central 
Goverament is the decisive test and not the 


management, however pervasive and deep it, 
‘Para. 15]. 


may be. 
In the case of companies and corporations the 
control by the Central Government wholly or 
partially will not lead to the conclusion that 
the company or corporation is owned by the 
Government. [Para, 15.] 


As to chapter II-A of Central Act LXV of 
1951 Industries (Development and Regulation) 


would lead : 


-— 


& 


Act the resort to the provisions ofthe, said 
Chapter leads to nothing but-direct manage- 
ment or control of industrial undertakings by 


the Central Government in certain.cases as ' 
: its very caption indicates. The provisions lay 


down, adumbrate. and amplify only the 
implications of the taking over of the 
management by the Central Government 
of the industrial undertaking. The powers 
may be sweeping .but.all said, the 
industrial undertaking does not become the 
undertaking of the Government. 


phase, the management could pervade and 
the maximum period is twelve years and 
even in between, there is no power to cancel 
the notified order as set out in section 18-F. 
: Ownership is something more than manage- 
ment. Control, whole or partial, by the 
Central Government will not make the 
industrial undertaking an undertaking of ihe 


Central Government itself. The settlement | 


is binding on the petitioner-Union. The 
order of the learned single Judge is confirm- 
ed. D. P. Kelkar v. Ambadas, 191) Lab. I. C. 
429 : A I.'R. 1971 Bom. 124, dissented 
frog. . —' [Para. 16.1! 
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Employees Union v. Additional Tribunal, 
(1983) Lab. I. C. 1523; Central Warehousing 
Corporation v. Delhi Administration, (1983) 
63 F. J. R. 125... 


Appeal -under Clause 15 of the 
Letters Patent against the Order of 
Mr. Justice Padmanabhan, dated 9th 


February, 1983 and made in the exercise of 
the Special Original Jurisdiction of the 
High Courtin Writ Petition No. 2756 of 
1981 presented under Article 226 of the 
; Constitution of India to issue a writ of 
mandamus restraining the respondents 1 to 3 
therein from effecting recovery of bonus paid 
for 1976-79 in enforcement of the settlement 
dated 18th November, 1980 purporting to be 
a settlement reached before the third respon- 
dent under section !2 (3) of the Industrial 
Disputes Act, 1947 and in pursuance of the 
communication dated 16th April, 1981, as 
against the employees of the 2nd respondent 
. herein. 


. T. Fenu Walter, for Appellant. 


C. Ramanathan and S. é 
Government Pleader for Pondicherry, 
Respondents. 


Govindaswamy, 
for 


The Judgment of the Court was delivered by 


Nainar Sundaram, J.—Swadeshi Cotton 
Mills Tozhilalar Shemanala Padukappu 
Union, represented by its President, the 
petitioner in W. P. No. 2756 of 1981, is the 
appellant in this writ appeal. The respon- 
dents herein are the respondents in the writ 
petition. For the sake of convenience, the 
parties shall be referred to in this judgment 
as they stood arrayed in the writ petition. 
- A dispute arose in 1979 between the second 
respondent Mills, hereinafter referred to as 
the Mills, and its workmen on the question 
of bonus for the year 1978-79. The Mills 
had paid an advance bonus at 20 per cent. of 
the earnings to its workmen. -A settlement 
was reached in the course of conciliation 
on 18th November, 1980 under section 12 (3) 
of the Industrial Disputes Act XIV of 1947, 
hereinafter referred to as the Act, under 
which it was agreed that the bonas could be 
only at 12 per cent and the Mills were con- 
ferred the right to recover the excess of 
bonus paid in advance. This settlement was 
.arrived at before the third respondent. At 
the time of the "settlemen*, the petitioner 
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: in dispute. 
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was not even formed. To this settlement 
over 20 unions, representing the workmen of 
the Mills, were pariies. This. settlement is 
not being accepted by the petitioner and 


the petitioner has chosen to challenge the 


same by filing the writ petition with a prayer . 
for the issue of a writ of mandamus restrain- 
ing respondents 1to3 from effecting 
recovery of the bonus paid for the year 
1978-79 in, enforcement of this settlement 
dated 18th November, 1980. . The: writ peti- 
tion was heard by Padmanabhan, J. Before 
the learned Judge, it was urged that the" 
second respondent-Mills is an industry 
carried on by and under the authority of the 
Central Government and hence the appro- 
priate Government to appoint the Concilia- 
tion Officer is the Centrai Government and 
the third respondent, who is admittedly not 
a Conciliation Ofücer appointed by the 
Central Government, was incompetent 


-to conciliate the dispute and as such the 


settlement arrived at in the course of the 
conciliation before the third respondent on 
18th November, 1980 is null and 
void and it cannot be enforced against 
the workmen ofthe Mills. This conten- 
tion put forth on behalf of the 
petitioner was counter-acted by the Mills by 
stating that the second respondent is not an 
industry either carried on by or under the 
authority of the Central Government, so that 
the appropriate Government to appoint the 
Conciliation Officer could be held to be the 
Central Government, alone, and, in any 
event, the settlement, until and unless it is 
set aside in accordance with law, is binding 
on all the workers, past and future. 
Padmanabhan, J., repelled the contentions 
put forth on behalf of the^ petitione: and 
upheld the validity of the settlement dated 
18th November, 1980 and asa result, dis- 
missed the writ petition. Hence this writ 
appeal by the petitioner. 


2. Before us, the very same contentions that 
were advanced before the learned single 
Judge were put forth by Mr. T. Fenn Walter, 
learned counsel appearing for the petitioner. . 
That there was a conciliation before the 
third respondent in the course of which the 
settlement dated 16th November, 1980, was 
arrived at between the Mills and its work- 
men, represented by various Unions, is not 
Equally so, the fact that at that 
fime the petitioner was not even formedis . 
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not in dispute. \ Under section 2 (d) of the 
Act, . “Conciliation Officer". means: a 
Conciliation Officer appointed under the Act. 
Section 4 of the Act speaks 
appointment of Conciliation Officers by the 
appropriate Government. Section 2 (a) (i) 
of the Act defines ‘appropriate Government’ 
“in relation to any industrial dispute 
concerning any industry carried on by or 
under the authority of the Central Govern- 
ment ... ... ... " as the Central Government. 
If it is to be held that the Mills is an industry 
carried on by or under the authority ofthe 
Central Government within the meaning of 
section 2 (a) (i) of- the Act, then, the third 
respondent would be  incompetent to 
conciliate and .any settlement arrived at 
before him cannot iegally fit in with section 
12 (3) of the Act, since-admittedly, he is not 
a Conciliation Officer appointed by the 
Central Government. Hence, the moot 
question is as to whether the Mills is an 
industry carried on. by or under the authority 
of the- Central Government within the 
meaning of section 2 (a) (i) of the Act. 


3. A plain reading of the expressions used 
while defining the appropriate Government 
in section 2 (a) (i) of the Act would lead us 
only to one conclusion and that is, the 
industry should be an undertaking of the 
Central Government, or, in other words, it 
should be an industry run bythe Central 
Government as its own. Primarily, there 
could be a carrying on of an industry only by 
the person or entity who owns it. Equally 
so, an industry could be ‘run under the 
authority of the person or entity who owns 
it. In the first case, the owner of the industry 
carries on the same by himself and in the 
second case, the owner of the industry 
carries on the same through an authorized 
person. That is what is meant by the 
expression ‘under theauthority of’. Hence, 
a common sense reading of the expressions 
leaves no room for ambiguity in our mind 
that -the industry must be owned by the 
person or the enity, before there could be a 
carrying on either by the -owner or ‘under 
the authority of ‘th: owner. In this connec- 
lion, we cannot lose-sight of the fact that in 
respect of an industry carried on by or under 
the authority of the Central Government, it 
will be equated to an employer, under the 
Act thoughfor the purpose of representa 
tion, it will be **the authority prescribed in- 


about the. 


this behalf or where no authority is 
prescribed, the head of the department." 
Hence, in our view, the crucial test must be 
tofind out as to whether. the industry.is 
owned. by the Central Government, or in 
other vords a Central Goverment under- 
taking. 

4. Mr. C. Ramanathan, learned counsel 
for the second respondent ' 
Mr. S. Govindasamy, learned Government 
Pleader for Pondicherry were at pains 
to impress upon us, relying on judicial 
precedents, that the Mills could not 
be equated to a Central Government 
undertaking or industry: There are 
judicial precedents, including those 
of the Supreme Court, throwing light 
on this aspect and we would liketo dwell 
upon them before we assess the position as 
to whether the Mills is an industry carried 
on by or under the authority of the Central 
Government. There is one feature which 
has come into play so far as the Mills is 
concerned and that is, the steps taken by 
the Central Government against the Mills 
under the Industries (Development and 
Regulation) Act LXV of 1951, hereinafter 
referred to as Central Act LXV of 1951. A 
notification under section 18-AA of Central 
Act LXV of 1951 had come to be made on 
13th April, 1978, under which the first res- 
pondent as the authorized person under 
Central Act LXV of 1951, had been authoriz- 
ed to take over the management of the Mills. 
Apart from this, itis not claimed that the 
Central Government held any share in the 
Mills. The Mills was a company incorpora- 
ted under the Indian Companies Act. The 
import and implications of this action have 
also got to: be assessed. There are a few 
pronouncements of other -High Courts, 
which have dealt with such situations and < 
we shall presently refer to them. 


5. In Bharat Glass Works v. State of West . 
Bengal and others’, Sinha, J., of the Calcutta 
High Court, dealt with Bharat Glass Works 
(Private), Limited, .**Glass. and Ceramics" 
industry was mentioned as an item in 
Schedule I to Central Act LXV of 1951. 
But, such an industry -was not specified by 





1. (1958) 1 L. L, J. 467: LER, (1958) 1 Cal, 


369 1A. I. R, 1957 Cal. 347. 


- 


and . 


232 THB MADRAS LAW 
the Central Government under section 2 (a) 
(i) of the Act asa controlled industry. It 
was argued before the learned Judge that an 
industry, which.is controlled in the manner 


laid down by Central Act LXV of 1951 must’ 


be held to be carried on under the authority 

. of the Central Government. This argument 
was repelled by the learned Judge and, 
relying on the observations of Harries, C. J. 
in Carlsbad Mineral Water Manufacturing 
- Company Limited v. P. K. Sarkar, it was 
held, 


| | 
... a business which is carried on 
by or under the authority of the Central 
Government must be a Government 
business.” : 


oe ees 


. It was further observed, 


* . os Foran industry to be carried on 
by ^or under the authority of the 
Central Government, it must be an industry 
belonging to the Centra! Government, that 
is to’ sayits own umdertaking." 


Sinha, J., left open the question as to 
whether a controlled industry, where the. 


Central Government has taken over direct - 


management, under Chapter LILA of Central 
Act LXV .of 1951 will come within the 
meaning of an industry carried on by or 
under .the authority of the Central Govern- 
ment under section 2 (a) (4) of the Act since 
the.point did not specifically arise in that 
case. : 


6. In Cantonment Board, Ambala v. State 
of Punjab and others*; a Bench of the Punjab’ 
High Court dealt with a case of Cantonment 
Boards created and regulated by the provi- 
sions of the Cantonment Act (Central Act 
lI of 1924) whereby the management of 
cantonments'was placed in the hands of 
, Cantonment Boards. Considering the scope 
of the creation of the Cantonment Boards by 
the statute and the powers of the Central 
Government over the administration. of 
such cantonments through the Cantonment 


a 
^ 








1. (1952) 1Lab. L. J. 488. 
2. (1961) 1 Lab. L.'J. 7341 63.e,L.-R. 218: 
"A. LLR. 1961 Punj. 416. ` | 
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"Boards, the Punjab High Court held that the 
fact, directly - 


Cantonment Board is, in 
carrying on the work of Government. We 
must straightway ‘point out that we are not 
facing sucha situation in the present case. 


7. In Abdul Rahman Abdul Gafur v. Paul, -- 


Desai, J., of the Bombay High Court dealt 
with Mazgaon Dock Limited incorporated: 
under the [ndiàn Companies Act. The Union 
of India purchased the whole of the share 
capital. In spite of- complete Government 
control, the learned Judge held, the industry 
could not be one carried on by or under the 
authority of the Central, Government and it 
was pointed out that corporations are 
independent legal entities and they run the. 
industries for their own purposes and 
even when the Central Government 
controlled these corporations, theirindustries 
are worked under the authority of their 


[i984 


^ 


own constitutions or charters and that the . 


expression *under the authority' meant much 
the same as ‘on behalf of’. This clearly 
indicates that the industry as such, must 
belong to the Central Government as its own 
undertaking so that it could be stated that 


‘the industry is being carried on by or under 


the authority of the Central Government, - 


Ls 


8. In Heavy Engineering Mazdoor Union v: 
State of Bihar?,the Supreme Court dealt with 
the case of Heavy Engineering Corporation, 
one of those Government companies consti-. 
tuted in several places in India and whose 
constitution and control are regulated by 
sections 617 to 620 of the Companies Act, 
1956. The entire share capital was contri- 


buted by the Central Government and all the ` 


shares were held by the President of india 
and a few offieers of the Central Government. 
The Supreme Court pointed out that in the 
absence of a statutory - provision, a 
commercial corporation acting on its own 
behalf, even though it is controlled wholly or 
partially by a Government department, will 
be ordinarily presumed not to be a servant or 
agent of the State; such an inference that 





1, (1962) 2 Lab. L, J. 693: 65 Bom. L.R. 20; - 


(1963) 2 Mah. L. J. 261: A. I. R. 1963 Bom. 267. 

2. (1969) 2 Camp. L. J. 273: (1969) 3 S. C. R. 
995: (1969) 2 Lab. L. J..549: (1970) L.S. C. J. 35:- 
A. L R. 1970 S. C. 82, — - 
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the corporation is the agent of the Govers- 
ment may be drawn where: it is performing 
in substance governmental and not 
commercial functions; and an industry 
carried on by or under the authority of the 
G»verament: means either the industry carried 
on directly by. a department of the Govern. 
ment, such as the posts and telegraphs or 
the railway or one carried on by sach depart- 
ment through the instrumentality of an agent. 
It was also pointed out that where a statute 
. setting up a corporation states that the 
corporation should be an agent of the State 
then itcould be easily identified as such. 
Ultimately, the Supreme Court held that 
the ‘appropriate Government’ to make the 
reference under the Act-is not the Central 
, Government, but the State Government. 


9, In D. P. Kelkar v. Ambadasj, a Bench 
of the B:bay High Court dealt with similar 
expressions as those used in section 2 (a) (i) 
the Act occurring in section 32 (iv) of the Pay- 
ment of Bonus Act XXi of 1965. There, the 
industrial undertakings were brought within 
the mischief of Chapter III-A of Central. Act 
LXV of 1951 and notifications under section 
18-A of Central Act LXV of 1951 were made 
and ‘authorised persons’ were appointed to 
take over the management of the industrial 
undertakings. The provisions of Chapter 
III-A of. Central Act LXV of 1951 were 
discussed by the Bench of the Bombay High 
Court and it was opined: 


“It is clear upon these provisions that the 
management and control is completely 
taken away from the directors and sub- 
stantianlly from the shareholders and the 
effective management and control of trie 
Central Government through the authorised 
controller substituted. It is impossible 
notto hold in a case like this that the 
industrial undertaking is being carried on 
under the authority of the Central Govern- 
ment". 


It was brought to the notice of the Bench ' 


that under sub-section (2) of section 18-E of 








jd; (1971) Lab, J. C. 4291 A. 1, Ri 1971 Bom. 


M. L. J.—30 “af, 


Central Act LXV of 1951 the application of 


- the Indian Companies Act to such undertak- 


ings in the same manner as it applied before 
the issue of the notifications was preserved. 
The Bench eharacterised this as more or 
less chimerical and held that the manage- 
ment and control were taken away by the 
application of the provisions of Chapter. 
III-A of Central Act LXV of 1951 and they 
Were carried on under the authority of a 


department of the Central Government, 


10. In Hindustan Aeronastics v. The Work- 

ment, the Supreme Court dealt with a. 
company constituted under section 617.of 
tbe Companies Act, the shares of which were . 
entirely owned by the: Central Government 

and the Central Government had a vital role 

and control in the matter of carrying on of 

the industry. The Supreme Court found the 

case to be identical to the one dealt with by 

itin Heavy Engineering Mazdoor Union v. 

State of Bihar?, and reiterated the principles 

already enunciated by it. The Supreme 

Court also repelled an attempt to distinguish 

its earlier ratio on the ground that the 

earlier case dealt with a Government 

company carrying on an industry where 

private sector undertakings were also 

Operating and in the case of Hindustan 

Aeronautics Limited, the industry is. one 
which the Government alone is entitled to 

carry on, to the exclusion of the private 

operators, and the Supreme Court pointed 

out that this distinction is of no consequence 
and did not affect in the least its ratio in the 

earlier care. We must point out that 
Padmanabhan, J., did refer to this 
pronouncement ofthe Supreme Court, but 
we do not find any support in the pronounce- 
ment of the Supreme Court for the following 
Observatión (Jfalics portion alone) found in 
the order of Padmanabhan, J. : 


C es = The Supreme Court held that 
Hindustan  Aeronautice Limited. is a 





. C 1218- (1975) 2 Lab. L. J. 
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Government company incorporated under 
. section 617 of the Companies Act and the 
. Shares of the Company are entirely owned 
by the Central Government which will fall 
within the meaning of Article 12 of the 
Constitution of India." 


- Yet this has not altered the ultimate decision 
of the learned single Judge. 


11. In National Textile Corporation v. Indus- 
trial Tribunal’, a Bench of the Allahabad 
High Court dealt with a case of taking over 
of the management of two mills by the 
.Laxmi Ratan and Atherton West Cotton 
Mills (Taking over of Management) Act, 
1976. The provisions of the said Act are 
more or less similar to the provisions found 
in Chapter III-A of Central Act XLVof 
1951 and the Bench of the Allahabad High 
. Court, after referring to the decision of the 
Bench of the Bombay High Court, in D. P. 
Kelkar v. Ambadas?, pointed out that the 
factors taken note of by the Bench of the 
Bombay High Court did not alter the legal 
position as enunciated by the Supreme Court 
in case of Heavy Engineering Mazdoor Union 
v. State of Bihar*, 1n the judgment of the 
Bench of the Allahabad High Court, the dis- 
tinction between an industry being taken 
over and the management of the industry 
being taken over was rightly stressed. The 
fact that the two mills had not been nationa- 
lised, so that it may be stated that the 
ownership did vest in the Centra] Govern- 
ment was also adverted to. In our view, 
the Bench of the Allahabad High Court 
rightly declined to accept the temporary 
assumption of external control of the 


management of the mills as tantamounting . 


to abrogating the proprietary rights and 
ownership of the mills; which Continued with 
them only. The Bench also took note of the 
fact their neither the Memorandum and 
Articles of Association of the mills, ner the 
provisions of the Companies Act stood 
.abrogated altogether. Finally, the Bench 
held that the industry ia respect of the two 
mills, on account of their management being 
taken over in accordance with the provisions 


E 
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of the concerned Act cannot be said to be 
carried on by or under the authority of the 
Central Government. 


12. In P. K. Bhattacharjee v. Machinery 
Companyi, Mookerjee, J., of the Calcutta 


High Court had occasion to deal with the . 


violation of Article 14 of the Constitution of 
India in respect of termination of services, 
complained of by the employees of Indian 
Machinery Company Limited, incorporated 
under the Indian Companies Act, 1913, 
in respect of which company a 
notification under ‘section 18-A of Central. 
Act LXV of 1951 had come to be made. It 
is true, there the question arose as to 
whether by virtue of this notification, the 
company would come within the meaning of 
‘an authority’ under Article 12 of the Con- 
stitution of India. Weare obliged to take 
note of paragraph 8 of the judgment since 
the vicw of the learned Judge practically 
synchronises with our view and it reads as 
follows:— - 


“The provision of Chapter III-A of the. 


Industries (Development and Regula- 
tion) Act, 1951 which have been mentioned 
in the preceding paragraph, in my view, 
do not indicate sufficiently ‘deep and per- 
vasive State control’ so as to constitute an 
undértaking whose control and manage- 
' ment has been taken over under section 
18-A of the Act an instrumentality of the 
State. The State does not acquire the 
ownership of such an’ undertaking but for 
limited duration assumed management and 
control of an industrial undertaking which 
has either failed to comply with the direc- 
tions issued under section 16 of the Act or 
when an industrial undertaking is being 
managed in a manner highly detrimental 
to the scheduled industry concerned or jo 
public interest. The provisions in 
Chapter 111-À do not provide that the 
State would be bound to give financial 
assistance to every undertaking whose 
management or control may be assumed 
under Section 18-A. The broad effect 
of taking over management under section 
18-A would be to remove persons who had 


been in management of the said undertak- © 


ing and toassume functions of control 
and management of the undertaking for 
limited period. After a notification under 


1, (1983) 87 C. W.N. 995. 
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section 18-A -expires or is revoked, such 
management and control would revert 
back.” ' - - 


By resorting to the process under Chapter 
HI-A of. Central Act LXV of 1951, the 
Central Government does not acquire the 
ownership of the industrial undertaking. 
We, shall presently advert to the provisions 
of the said Chapter and express out 
independent opinion as to their implications, 


13. In Workmen, Karnataka Provident Fund 


Employees’ Union v. Additional Tribunal, : 


Gandhinagari, a Bench of the Karnataka 
High Court had to construe the expressions 
occurring in section 2 (a) (i) of the Act to 
find out as to -whether Provident Fund 
Organisation constituted under the Employees’ 
Provident Funds and Miscellaneous Provi- 
sions Act XIX of 1952 would become an 
industry carried on by or under the authority 
of the Central Government. The Bench, 
after analysing the provisions of the Statute 
under which the Provident Fund Organisation 
got constituted and the nature and character 
of its activities, held‘ that it is not an 
industry carried on by or under the authority 
of the Central Government. 


14. In Central Warehousing Corporation v.” 


Delhi | Administration, Avadh Behari 
Rohatgi, J., of the Delhi High Court held 
that the Central Warehousing Corporation a 
statutory corporation, whose entire share 
capital was held by the Central Governmeut 
and over whose affairs the Central Govern- 
ment had extensive control, is ‘not a servant 
or agent of the Central Government. The 
learned Judge pointed out that it is only a 
commercial Corporation and it is not carrying 
on any sovereign functions of the Centra] 
Government, 


15. Apart from the opinion which we have’ 
: expressed in the first flush after reading the 
express language used in section 2 (a) (i) of 
the Act, we find. as per the preceding 


———— E ey 
1. (1983) Lab, l. C: 1523. ` l 
2. (1983) 63 F.J. R, 125, ... 
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discussion, that except in the case of 
D. P. Kelkar v. Ambadas!, it has been 
uniformly recognised that the ownership by 
the Central Government of the industry is 
the decisive test and not the management, 
however pervasive and deep it may be. 
Though it is not claimed in the present case 
that shares were held by the Central 
Government in the Mills yet, it will 
not be redundant totouch upon the princi- 
ples governing such a situation to give 
completion to -the discussion. In cases 
of companies and corporations 
incorporated under the company statutes, 
the shareholders could never be deemed to 
be the owners and the fact that the Central 
Government held the shares will not alter 
the position. The principle ,is the share- 
holders cannot claim that the property of 


` the company is their own and plead that the 


business of the company is their business in 
the strict legal sense. Equally so, the control 
by the Central Government wholly or 
partially will not lead to the conclusion that 
the company or the corporation is owned by 


the Central Government. This power ofi 
management could come by conferment 
through the provisions of a particular 


Statute, but still the Central Government 
will not automatically become the owner of 
the industry. If the statute setting up the 
corporation expressly states that it will be 
an agent of the Central Government, then, 
it could be easily identified as such. Hence, 
in our view, the ‘ownership’ test is the 
crucial one and not the ‘management’ test. 
Once the owership by. the Central Govern- 
ment is made out, the carrying -on of the 
industry by itself through its administrative 
and governmental instrumentality or through 
any other person or entity under its 
authority will not alter the position and 
it will continue to be an industry carried 
on by and under the authority of the Central 
Government within the meaning of section 
2 (a) (1) of the Act. 








16. Coming to Chapter III-A of Central 
Act LXV of 1951 we are of the view that the 
resort to the provisions in the said Chapter 
leads to nothing but direct management or 
control of industrial undertakings by the 


—— 





1. (1971) Lab. I. C. 422; A. I. R. 197) Bom, 
124, i 


.lvery caption indicates. 


- exceeding a total period of twelve year. 


wT 


-a notified order under section 18-A. 
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Central Government in , certaia cases as its 
The preamble to 
Central Act LXV. of 1951 states that it is an Act 
to provide for the development and regulation 
of certain industries. Chapter III-A was 
inserted by Act XXVI of 1953 with effect 


. from 1st October, 1953. Section 18-A speaks 


about the power of the Central Government 
to assume the management and control of 
Industrial undsrtakings in certain cases. By 
the notification, , the Central Government 
authorises a person or body of persons to 
take over the management of the whole or 
any part of the undertaking. Sub-section (2) 
of section 18-À states that the notified order 
shall have effect for such period not exceed- 
ingfive years as may be specified in ths 
order The proviso givés power for con- 
tinuanee of the notified order for such period 
not exceeding two years at a time, but ot 

ec- 
tion 18-A speaks. about power to take over 
industrial undertakings without investigation 
under certain circumstances. This is what has 
been done in the insíant case. Sub-section 
(2) of section 18-A À states that sub-section 
(2) of section 18-A shall apply to a notified 
order under sub-section (1) of section 18-AA. 
Sub-section (5) of section 18-AA states: that 
sections 18-B to 18-E (both inclusive) shall 
apply to an industrial undertaking notified 
in sub-section (1) of section 18-AA. Section. 
18-B delineates the effect of a notified order 
under section 18-A. Section 18-C gives the 
power tothe person or body of persons 
authorised to seek for cancelling or varying 
any contract or agreement entered into 


‘before the notified order under section 18-A 


in certain contingencies. Section 18-D stipu- 
lates that there shall be no right to compen- 
sation for termination of office or contract. 
Section 18-E (1) imposes certain curbs on 
the shareholders of the industrial under- 
taking taken over by the Central Govern- 
ment. Section 18-E (2) specifies that sub- 


ject to theexceptions, restrictions and limita- - 


tions by the Central Government; as may be 
specified in the notification, the Companies 


Act shall continue to apply to such under- 


‘takings. Section 18-F speaks about the 
power,of the Central Government to cancel 
It is 
unnecessary for us to go into the intricacies 


. and implications of these provisions for the 


simple reason, they lay down, adumbrate and 
‘amplify only the implications of the taking 
over of management by the Centra} Govern- 
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ment of industrial undertakings.. These 
powers may be held to. be sweeping. All 
said, the industrical undertaking does not 
become an undertaking of the Central 
Government. To serve a particular purpose 
and for a temporary phase, this management 
could pervade and maximum period i6 
twelve years and even in between, there is 
power to cancel the notified order as set out 
in section 18-F. Ownership is something 
more than management. Control, whole or 
partial, by the Central Government will not 
make the industrial undertaking, an under- 
taking of the, Central Government itself. 
There is no dispute before us that the Mills 
has not come within the mischief of nationa- 
lisasion under the Sick Textile Undertakings 
(Nationalisation) . Act LVII -of 1974. As 
taken note of by the Allahabad High Court 
in National Textile Corporation v. Industrial 
Tribunal}, till the industrial undertaking is 
nationalised, its ownership could not be : 
stated to have vested in the Central Govern- 
ment. We regret that we cannot fall in line 
with the thinking of the Bombay High Court 
in D. P. Kelkar v. Ambadas?, where over 
stress has.been made only on the managerial 
aspect rather than the ownership aspect 
which alone, according to us as wellas the 











.other pronouncements referred to above, is 
the crucial test. | 


17; For all the reasons expressed by us 
above to sustain the order passed by the 


learned single Judge and as a result the writ © 


appeal fails and the same is dismissed. No 
costs. 


R. S. — Writ appeal dismissed. ' 
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I] AMBENA SHAPIR Y. STATBOF TAMIL NADU 


IN THE HIGH COURT OF .JUDI- 
CATURE AT MADRAS. 


_Present:—S. Mohan, J. 


K. S. Ameena Shapir — Petitioner* 


y, 


The State of Tamil Nadu represented by its 
Secretary, Social Welfare Department Fort 
St. George, Madras-600009 and others 

a Respondents. 


(A) - Private ‘International Law — Wife 
when acquires the nationality. of her husband, 


(B) Mohammedan Law and Hindu Law— 
Woman converting toIslam from Hinduism and 
marrying a person belonging to a Muslim 
backward community—Wife regarded socially 
os member of such community— Selection to 
Government post—Claim of benefits of back- 
ward community regarding over age etc— 


- 


Whether can be uphel d. 


The petitioner was originally a Hindu belong-' 


ing to Pillaimar Community. She embraced 
Islam and married a Muslim belonging to 
the Muslim Labbai Community. The said 
community has been included by Govern- 
ment in the list of Backward Classes. Ever 
since her conversion to Islam the petitioner 
has been professing only Islam. The com- 
munity has also recognised her marriage. 
In addition to that, the petitioner and her 


daughter have been treated and accepted as - 


members of the husband’s community. She 
submitted an application ior appointment 
as Tutor in Tamil Nadu Government Arts 
College ia-the Tamil Nadu Educational 
Subordinate Service on 30th July, 1973. 
` Along with her application she filed a certi- 
ficate to the effect that she had embraced 
Islam and on her marriage she had been 
accepted by the members of her husband’s 


Community as one amongst them and conse- 


quent to conversion to 1slam she had become 
a Labbai which was iacluded inthe backward 
classes, hence she was entitled to the benefit 
granted to that community. In view.of the 
Government having reversed its earlier order 
en the question, the Tamil Nadu Public 


*w, P, No. 2777 of 1981, 10th March, 1983. 


‘Muslim. 


different. 
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Service Commission rejected her application 
for appointment as Tutor. The petitioner 
filed a writ petition, challenging the rejection 
of her application. - noc 


Held: Atthe present time both the Centeal 
and State Governments are not only advoca- 
ting but also earnestly desiring to establish 
acasteless society. The first step, as the 
policy as announced would indicate, is the 
abolition of the caste system. It is in that 
regard encouragement is given by the 
Government of Tamil Nadu by instituting 
prizes for those who get married inter-caste. 
; [Para. 7.) 


‘It is well-settled that even in International 
Law,a wife on her marriage, acquires the 
nationality of her husband, unless the 


Municipal law prevents such an acquisition. 


ln this case the petitioner who was originally 
a Hindu embraced Islam and married a: 
By reason of such marriage which 
is recognised by Muslim Law, she became a 
Muslim. In practice and.in reality, at any 
rate in this part of the country, Muslims are 
classified on the basis ofthe community. 
That is obvious from the list of the backward 
classes prepared by the Government of Tamil 
Nadv containing the name of Labbai, which 


isa community of Muslims. On the same 
principle it stands to reason thata wife 
must belong mot only to the religion to 


which her husband belongs, but to the com- 
munity as well. If therefore, this statutory 
principle is adopted that by marriage from 
one community into another within the same 
religion as in the Hindu Religion or from 
one religion to another the husband’s com- 
munity alone is to prevail. The revised view 
of the Government that by marriage alone a 
forward community person could not be con- 
sidered as a backward community candidate 
and that by changing religion the petitioner 
in the instant case, who was a member of a 
forward community, had because a Muslim, 
had not because a Labbai Musltm, a back- 
ward class and she was not entitled to the 
benefits given to backward classes, was 
wrong Ofcourse, if the case on hand 
happens to be the reverse it would be . 
The golden rule appears to be, it 
is the community or the religion to which the 
husband belongs that should matter. 
[Para. 8.] 
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| Cases referred to:— 


Seethalakshmi Ammal v. Ponnuswamy Nadar, 
(1967) 80 L: W.-151 : I. L. R. (1966) 2 Mad. 
373; G.M. | Arumugham v. Rajagopalan, 
(1976) 2 S. C. J.391 : (1976) 3 S. C. R. 82: 
(1976) 1 S. C. C. 863: À.1. R. 1976 S. C. 
939 ; N. E. Hera v. Smt., Jahan Ara Jaipal 
Singh, (1974) 1 S. C. J. 258 : (1972)3 
$. C. R. 361: A. I. R. 1972 S.C. 1840; 
Mrs. Urmila Ginda v. Union of India, (1975) 
Lab. I. C. 1044 : A. I. R. 1975 Delhi 115; 


Administrator- General of Madras v. Ananda- ` 


chari, (1886) I. L. R. 9 Mad. 466. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in circumstances 
stated therein. and in the affidavit filed here- 


with the High Court will be pleased to issue. 


a writ of certiorarified mandamus, calling 
for the records of the second respondent in 
connection ' with its ietter dated llth 
‘August, 1980 in Memorandum No. 5172/02/ 
1979 and quash the same and direct the 
second respondent to give effect to the 
selection as per ite publication, dated 30th 
June, 1975 in so far as the petitioner is 
concerned declaring that the 
belongs to ‘‘Labbai’? community which is 
_ recognised as “Backward Class". 


G. Ramaswami, for R. Gandhi, M. Kanda- 
samy and K. B. K. Vasuki, for Petitioners. ^ 


S. Jagadeesan, Government Advocate, or 
Respordent. 


The Court made the following 


OapEBR.—The petitioner was originally a. 


Hindu.. She belonged to  Pillaimar 
community. She got married to one Janab 
Shapir after embracing Islam. The marriage 
took place on 24th December, 1968. The 
husband of the petitioner belongs to Muslim 
Labbai community. The said community 
has been included in the list of Backward 
classes. Ever since her conversion to Islam, 
the petitioner has been professing only Islam. 
The community has also recoguised her 
marriage. 1n addition to that, the petitioner 
and her daughter Athya have been treated 
and accepted as members of her husband's 
- community. l 


2: She submitted an application ` for 
appointment as Tutor in Tamil Nadu 
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Government Arts College in the Tamil Nadu 
Educational Subordinate Services on 30th 
July, 1973. Along with her application she 
filed a certificate -to the effect that she had 
embraced Islam ard that on her marrying 
Janab Shapir, she had been accepted by the 
members of her husband’s community as one 
amongst. them and consequent to conversion 
to Islam, she had become a Labbai. In 
addition to that she also filed the following 
documents : : l 

(i) Extract from the Marriage Register. 

(Nikha Book) Muslim Jamath of Nagereoil 

(True copy of page 235 of 1968, dated 24th 
. December, 1968) original. . 


(ii) Certificate from Janab S. M. Alavi 
Sahib, dated 23rd April, 1973 who 
performed the conversion ceremony on 
24th December, 1968 original) 


(iii) Certificate of conversion to Islam. dated 
24th December, 1968 given by the Presidend 
of the Muslim Jamath, Nagercoil on 25th 
April, 1973 (original). | 


(iv) Memo No. C-7 No. 955/CN/T, dated 6th 
August, 1973 of Deputy Inspector General 
of Police C. I. D. Madras regarding the 
publication of the change of the petitioners 
religion and name (attested copy). _ 


(v) C. No. 246 of. 1973 dated 27th June, 
1973 of the Tahsildar, Tirunelveli, relafing 
tothe community certificate of the peti- 


“ 


N 


tioner's husband Thiru B Shapir (attested ^ . 


copy). E 


1 


(vi) Certificate given. by the Govérnment 
Chief Kaziar of Madurai, dated 20th July, 
1973 as to the acceptance of the petitioner's 
community as Labbai (original). | 


(vii) Certificate by the village Magistrate, 
Palayapettai dated 26th June, 1973 regard- 
ing community (original). ' 


(viii) Community certificate given by the 
Panchayat Union ‘Commissioner, Manur, 
dated 17th July, 1973 before the publice- 
tion of the change:of the petitioner’s name 

. in the Gazette. l 


~ 


— 


: 


‘5? 


ij 


. (x) IHREN certificate. Sbüdined from 


the same Panchayat. Union Commissioner 
Manur on 20th May, 1974 after the publi- 
cation of the change of petitioner’s name 

.as K. S. Ameena Shapir in thé Gazette. 
(original, ) 


(x) Copy of the brise .of the 
Director of Collegiate Education, Madras, 
L. Dis. No.. 212971/E3/73 dated Ist 
November, 1973 recognising thé change of 
of the petitioner’s name as K. A. Ameena 
Shapir (attested copy). . 


n 


She addressed à letter, dated 16th Decembér, | 


1975 to the Secretary, Tamil 
Service Commission. Likewise, she wrote 
another letter to the Secretary, Social 
Welfare Department on 23rd May, 1977. She 
raised the following points for consideration 


Nadu Public 


.among other grounds: 


a 


: Shapir), the petitioner, belongs to Muslim : 


“1. As per Hindu, law, a Hindu on his} 
her conversion to islam ‘ceases to. be 
governed by the Hindu law. 


2. .After conversion he/she will 
governed by Muslim law. 


be 


4, According to Muslim law, it is stated 

that there can be conversions to Islam and 

deu converts are nds by Muslim: 
Ww.” 


The Chief Kazi of Madurai, who is an autho- 
rity.on Muslim law, certified on. 10th July, 
1973, that the petitioner, who - was originally 
known as Meenakshi was converted to Islam 
en 24th December, 1968 and married to 
Janab B. Shapir, who belongs. to Muslim 
Labbai community, and that her Islamic 
name is Ameena Shapir. Hence it jis: stated 
that Thirumathi K.S. Meenakshi (Ameena’ 


Labbai Community, which is included in me 
Backward classes. 


* 


3. Pending final decision, her application 


' was admitted for recruitment as Tutor « provi- 


sionally and she: was interviewed ‘on 
September,.1974. She was also selected pro- 
visionally for appointment as Tutor in Tamil. 


. The Public Service Commission.sought the 


opinion of the ONEIEUMEDE by its letter, 


ANBRNA SHAPIR. y. STATE oF TAMÍL NADU (Mohan, J.) 


dining, ` 


a 


, 239 
dated 25th March, 1976 and the Government 
by its letter, dated lith June, 1976 stated 
that the social status of a male/female 
member of a forward Community would not 
change merely because he/she had married a‘ 


_ person; from Backward class of Scheduled: 


caste community, that the crucial test was 
whether the married couple were accepted: 
by the members of the community: to which 
they claimed to’ belong, that it could be 
proved by ,showing inter-marriage, inter 
community of worship, dress, 
residence ina particular place and the like 
and that in the specific case Thirumathi 
K.S. Meenakshi (Ameena Shapir) resided 
with her husband arid the community of her 
husband, namely, Labbai, had accepted her. 
as one among themselves. The Government 
therefore, was of the view that she could be 
treated as belonging to’ Labbai community 
included in the list of Backward classes. The 
Commission then pointed out to the Govern- 
ment that the Director of Harijan Welfare 
(presently Adi-Dravidar and Tribal Welfare), 
who was addressed in the matter, had enclosed ` 


. a copy of the letter, dated 2nd May, 4975 of 


the Director General of Backward Classes 
Welfare, Government .of India, Ministry of 
Home Affairs, New Delhi, and in that letter 
it is stated "that no person who was nota 
Schedule Caste or Scheduled Tribe by birth 
would be considered to be 4 member-belong- 
ing to Scheduled.Caste or Scheduled Tribe 
merely because she/he married a person 
belonging to Scheduled Caste or Scheduled 
Tribe, that the Director had already written 


'to the Government not to extend the conces- 


sion "applicable to Scheduled Caste or 
Scheduled Tribe to those who did not 
belong to such class but who maried-a 
person belonging to Scheduled Caste or 
Scheduled Tribe and that the Commission 
had been considering the Community of 
candidates only with reference to their birth 
and not with reference to their marriage. It 
was also pointed out tbat the Delhi High 
Court on a writ petition filed by. one 
Tmt. Urmila Ginda against the Union of 
India and others held that. a high caste 
family girl could not be treated as belonging 
to Scheduled Caste merely ;on the ground of 
of her marriage to a person belong to 
Scheduled Caste. The Commission requested 
the Government to re-examine. the matter, 


LE"! 
à 
E B E * 
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4 "The Gaveraaient relying upon a decision 
of this Court in’ Seethalakshmi Ammal v. 
-, Ponnuswamy Nadar!, and also the decision of 
the Supreme Courtin G. M. Arumugam v. 
l Rajagopalan and others?, stessed 
- acceptance-by the community people of the 
individual was the most important factor. in 


deciding as to whether a member belonging 
: tothe forward community could be regarded 


ata person belonging to backward com- 
munity, consequent on the marriage of the 
petitioner with a Labbai Muslim and. con- 
sequent on the acceptance by the community 
. of her husband .as one among them. The 
Government took the view that there were 
no grounds for re-examining the case of the 
petitioner" Tmt. K. S. Meenakshi (Ameena 
Shapir). The Commission then pointed out 


that the aceeptance by the community would : 


arise only in the case of conversion or recon- 
. version to Hinduism since proselytization was 
not recognised i in it and since there was caste 
system in'it, but im the case of religions 
which recognised proselytization, " . the 
question, of acceptance , by the community 
did not arise at all.- Jt was further pointed 
out that when one is converted to Chris- 
tianity or Islam by valid modes, Christian 
er Muslim community, as the case may be, 
had to accept him and there was no other 
alternative, that the examination 'of the 


question of acceptance by that.community . 


in those religions did, not. arise, that the 
re laid down by the judicial authority 

regard to conversion or reconversion to 
Hinduism was.not applicable to conversion 
‘or reconversion: to other religions: that 
therefore, the question of acceptance by 
@eommusity was a vague criterion which 
would‘not be satisfactorily established of 
@e-established, and that ‘one could not 
become backward or forward by marriage. 


E The Goverament after a careful examination 


ofthe issues involved .and in consultation 
with the Advocate-General, finally ordered 
on -llth April, 1930 that by marriage 


alone,a forward community person could: 


not be considered as backward’ community 
candidate and that by changing -religion the 


. petitioner . in this case, who is a member of . 








if 


PC 


"n (1967) àà.L.- W. 151: I. L. R. (1966) 2 Mad. 


“a 976)2 S. C. Í. 391 1. (1976) 3 S. C. R, 82: 
` ati Ts: | C. C.853 : A. LR, 1976 S. C. 939. 
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that .the ' 


b 


‘the forward , community, had become a 


: Muslim only and had not become: a Labbai 


Muslim, a backward class, and that. there- 
fore, she was not, entitled to the benefits 
given to backward classes. The Govern- 


Government dated lith April. 1980 the 
Tamil Nadu Public Service Commission 
considered .Tmt: Meenakshi” (Ameena 


Shapir), the petitioner herein, to belong.to 


‘others’ and' rejected her application on the 
ground that she was over-aged for appoint- 


ment as Tutor in Tamil in the Tamil Nadu `- 


Educational Subordinate Service. -It is under 
those circumstances that the present writ 
petition has been preferred for a certiorari fied 
mandamus to call. for the records of the 
second respondent, Tamil -Nadu Public 


letter dated 11th. August, 1980 in and by 
which the application of the petitioner was 
rejected as over-aged. | 

e 
5. Mr. 


G. Ramaswami, learned counsel 


forthe petitioner, states that the order of ` 


the Public Service Commission.-dated 11th. 
August, 1980, consequent, on the change of 
view of the. Government, as evidenced by its 
letter, date 11th April, 1980 is clearly -wrong.. 
If, by conversion from Hinduism to Islam. 
the petitioner is a Muslim, it would naturally 
follow that she be!ongs to the community to 
which her husband belongs, namely Labbai. 
Evea in International Law, it is the husband's 

nationality,that matters. 
the Government that the community should 


-. accept, is the proper. view and one cannot 


say that the petitioner would become only a 
Muslim but not: Labbai Muslim. -Sucha 
view does not take note of either realities 
or the acceptance of Labbai community it- 


self that the petitioner belongs to such com- - 
.'munity. 
What is essential is the acceptance by the 


In suppert of his submission that 


Community, reliance |. is  placéd by..the 
learned counsel. ona decision 
Supreme Court in N. E Hero v. Smt. tanan 
Ara saipa Singh’. 


P4 4 


6. -The learned Government Pleader relying 





1. (1972)3 S. C. C. 361: 


(1974) 1 S C. J. 258 3' 
A. I. R. 1972 S. C, 1840. ui | 
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- ment accordingly modified its orders, dated ` 
1th June, 1976, Based on the orders of the- 


Service Commission in connection with its : 


/ 


The earlier view of ` 


of the 


"upon a decision of the Delhi High Court. in 7 


4 


: \ 


ij AMEBNASH APin Y. STATE OF TAMIL NADU (Mohan, J.) 


Mrs. .Urmila Ginda v. Union of India and 
others}, states that the present case is clearly 
n" governed by the ratio of that ruling. Further 
the test of acceptance by the community isa 
vague one and that cannot ip any way be 
applicable. May be, if Muslim law 
recognises conversion, by that conversion the 


petitioner ceases to be à Hindu and there- 


after she would belong to Muslim religion. 
How she could further ‘claim, that she 
belongs : to Labbai community is a/ surprise, 
because in Muslim law communities are not 
recognised. 


r 


7. Ihavegiven my very careful cónsidera- 
tion to this case. These are days when both 
the Central and State Governments are not 
only advocating bat also earnestly desiring to 
establish, casteless society. The first step, 
.las th? policy as announced would indicate is 
theabolition of the easte system. [t is in 
that regard encouragement is given by the 
Government of Tamil Nadu by instituting 
prizes.for those Who get married inter-caste. 
Nobody can have. any quarrel with such 
promotion of inter- caste system since more 
they are. encouraged, speedier will be the 
establishment -of a casteless society. If this 
background is kept in. mind since it forms 
the hard core of reality of the situation, as it 
obtains, to:day, Ido not think that there 


will be any difficulty in . appreciating ‘the | 


stand of the petitioner. 


8. It „well-settled that even in. International 
Law, à. wife on her marriage, acquires the 
nationality of her husband, unless the 
municipal, jlaw prevents such an acquisition. 


In this, case,, the petitioner, who was origi- - 
name - 


pally a indu and was called by. 
K. S. Meenakshi, embraced Islam and 
imarried Jahab ‘Shapir.. 
marriage. which is recognised by Muslim law, 
she became a Muslim, I am-unable to 
appreciate , the argument of the learned 
Government, Pleader that Muslim law does 
not, “recognise caste system. That is only a 
textual law; but in practice and in reality at 
any rate in this part of the country, Muslims 
are classified on the basis of community. 
That is obvious from the. list of backward 





i 1975. Lab. I C. 1044 : A. I. R. 1975 Delhi, 
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By reason of such 


Ai 


classes prepared by the Government of 
Tamil Nadu containing the name of Labbai, 
which is a community of Muslims. On.the 
same principle, it stands to reason. that, a 
wife must belong not only to the religion to 


' which hér husband belongs, but to .the 


community as well. If, therefore, this saiu- 
tary principle is adopted that by marriage 
from one community to. another within. the 
same religion as in the Hindu religion or 
from one religion to another as in the 
instant case the husband's community . alone 
is to prevail, there is absolutely no possibi- 
lity of accepting- the revised view of the 
Government. Of course if the case on.hand 
happens to be reverse it would be different. 
Therefore, the golden rule appears to .be, it 
is the community or the religion, to which 
the husband belongs that should matter. 
One other test which was correctly pro- 
pounded by the Government by. its letter, 
dated 11th June, 1976, was the acceptance by- 


community. 


9, The Supreme Court in two cases has laid 
down such a test. In N. E. Horo v. Smt. 
Jahan Ara Joipal Singh’, the Supreme Court 
had laid down as follows: 


“Reverting to the argument that a non- 
Munda woman cannot become.a member 
of the Munda tribe.by marriage even if the, 
marriage be valid because. the Mundas, are... 
a patriarchical society and constitute an. 
ethnic group, we have already referred to. 
the evidence of the witnesses produced by 
the respondent who had made special . 
research in the matter and even if we 
exclude the opinion of P. W. 4 who 
was Superintendent : of. Anthropological 
Survey of india that the Parha was final - 
authority in the matter of acceptance ofa 

non-Munda girl in the community but the 
rest of his evidence cannot be brushed 
aside. From all this evidence it is proved 
that once the marriage of a Munda male 
with a non- Munda female is approved -or 
sanctioned by the Parha panchayat they 
become member of the community. The 
contention of Mr. Anthony that a person 
can be Munda by birth alone can. be 
sustained only. if the custom., .of 


“4, (1974) 1. S. C. J, 2581A- L R. 1972: S. Cy 
1840 at 1849. , | 
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` endogamy is established without any 
exception: 
the rule of endogamy has not been proved 
to exist in the rigid or strict form canvassed 
by Mr. Anthony. That rule has not been 
- strictly followed and the marriage of a 


"Munda male with a non-Munda woman ’ 


has'been.and is being approved- and 
sanctioned by the Parha Panchayat. Ifa 
non-Munda woman's marriage with a 
Munda male is valid itis difficult to say 
that she will not become a member of the 
Munda tribe. The concept of a tribe is 
bound to get changed when nümerous 
social economic, educational and other 
like factors ina progressive country start 
having their impact. It is noteworthy 
' that'a Hinduised Munda, and Munda 
“converted to Christianity can inter-marry 


and conversion to Christianity has not- 


become an obstacle in 
'such marriage among 


thé way of 
the Mundas, 


Mr. Hero himself in all fairness -affirmed - 


that custom among the Mundas was no: 
static but was dynamic and was changing. 
' We do not find cogent or weighty reason 
fordisagreeing with the. view of the High 
‘Court an the points under discussion". 


r 


We. have already held that. 
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-belonged, 


Hindu 


-disabilities arising 


[1084 


. another religion -ean be reconverted to | 


Hindusim, there. is on rational principle 
why he should not be able to come back to 
his caste, if the other mémbers of the caste 
are prepared to readmit him asa member. . 
It stands to reason that he should be able . 
to come back to the fold to which he once 
provided, - of — course, the 
Community is willing - to- take him 
within the fold. It is the orthodox 
Society still dominated to a 
large extent, particularly in rural areas by 
medievalistic outlook and status-oriented 
approach which attaches social and 
economic disabilities to person belonging . 
toa Scheduled Caste and that is why | 
certain favoured treatment is given to him 
by the Constitution. Once such a person. 
ceases tobea Hindu and becomesa 
Christian, the social and ecocomic 
because of Hindu 
religion cease and hence it is no longer. 
necessary to give him protection and for ` 


. this reason he is deemed not to belong to 


Scheduled Caste. But when heisreconvert-  . 
ed to Hinduism, the social and econoniic 
disabilities once again revive and become 
attached to him because these are disabi- 
lities inflicted by Hinduism. A Mahar or 


a Koli or a Mala would not be recognised 

as anything but a Mahar ora Koli ot a 

Mala after reconversion to Hinduism and , 
- he would suffer from the same social and 


10. In C.M, Arumugam v. S. Rajagopal 
and others!, the same principle of acceptance 
“by commuuity was reiterated.’ In that case. 
the' Supreme Court has observed as 


follows:—  "' economic disabilities from which he 
i : suffered before he was converted to another © 
: | MEN religion. Itis, therefore obvious that the 


object and purpose of the Constitution 
(Scheduled Castes) Order, 1950; would 
beadvanced rather than retarded by 
taking the view that on  reconversion to 
Hinduism, a persón can once again become 
a member of the Scheduled Caste to which 
he belonged prior to his conversion. We” 
accordingly agree with the view taken by 
the High Court that on reconversion to' 
Hinduism, the 1st respondent could once 
again revert to his original Adi Dravida 
caste if he was accepted as such by the, 
other members of the caste." > Ps 
7 TEE E e s rt 
Therefore, the argument addressed on behalf: 
of the Public Service Commission that the 
petitioner would become merely a Muslim 
and would stop there and would not become 
a member of the community to which her 
husband belonged, does net constitute a 


“These cases show that the consistent. view 
taken in this country since. Administrator- 
General of Madras v.- Anandachari?, was 

- decided, that is, since 1886, has been that 
on reconversion to Hinduism, a person 
can once again become a member of the 
caste in which he was born and to which 
he belonged - before- conversion -to an- 

. other religion, if the members of the-caste 
accept him as a -member. There is-no 
reason either on principle or on aüthority 
which should compel us to disregard this 
view which has ‘prevailed for almost a 

' century and lay down a' different rule on 
the subject. If a person who has embraced 


-r 


~ 





- 


M (1976)2 S, C, J. 391:A. I. R. 1976 S.C, 939at 
2. (1886)1. L. R. 9 Mad. 466. 


1] AMBENA'SHAPIBY. STATH OF TAMIL NADU (Mohan, J.) 
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realistic approach. It is more theoretical 
than practical, S | 


11. I will now deal with the decision of the 
Delhi High Court in Mrs. Urmila Ginda v. 
Union of 1ndia and others, cited on behalf 
of the respondents. In that case the learned 
Judge held that the petitioner in that case, 
who was a high caste Hindu lady and who 
married a Scheduled Caste husband, could 
notonthe ground of marriage claim the 
post reserved for ^ Scheduled Caste. The 
reasoning 
‘quote his own words: CEA. 


. . “It seems to me that to permit a lady like 
.. the petitioner belonging to a higher. caste 
. to Compete for a seat reserved for such 
socially and educationally backward class 
_of people merely by reason of her marry- 
^ ing a person belonging to such a caste 
might even defeat the provision made by 
the State in favour of such specially and 
educationally backward classes by. reserv- 
ing certain posts for them, The special 
' provision reserving a seat for scheduled 
castes would be nullified if a person not 
. Subject to educational or other backward- 
ness is allowed to compete with those who 
are so handicapped. ` 


It must be conceded. in fairnéss to the 
pétitioner that she has not been shown to 
have married a person belonging to. the 
Scheduled Castes merely for the purpose 
. of seeking a. reserved Government post. 
But for considering the question whether 
a person belonging toa higher caste can 
claim to be appointed to such a reserved 
post only by reason of marriage it seems 
. necessary to even think of the possibility 
- of the same being abused. If it is to be 
. held that a high caste wife marrying a 
Scheduled Caste husband would become a 
. Scheduled Caste candidate entitled to such 
a reserved post it would be to let that 
person, who is not subjected to the same 
social or educational. backwardness, to 
compete :with those who are socially 
and educationally . backward, to advance 
whom the Government makes 
‘special provision as: permitted by Article 
15 (4) of the Constitution.” _ g 





i. 1975 Lab. I. C.1014 :A I.R. 1975: Delni 


113 at 116-117, 


of the learned Judge was, to ` 


birth till they return to dust. 
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12. With great respect, I an unable to 
agree with this line of reasoning. If this 
theory is accepted, then what will happen to 
the children born out of this wedlock? Are 
they to be considered as high caste Hindus . 
or scheduled caste? I should go to the 
extent of saying that even if a high caste 
woman marries a person belonging. to. the 
Scheduled Caste just for the sake of obtain- 
ing d reserved post, what is wrong in it? 
Fór more than 2000 years people belonging 
to the Scheduled Caste were treated as 
chattel in this country of ours and no less a 
person than the Father of the Nation laid 
down his life at the altar of freedom for the , 
betterment of these unfortunate lot. A 
social stigma, notwithstanding the: revolu- 
tionary ideas preached day in and day out, 
attaches to people belonging to the Scheduled 
Caste, which is something like the theory of 
apartheid practised in South: ' Africa. 
No person would normally be happy to be: 
called a'member of. the Scheduled Caste; it 
may be, it would enable.a person to geta 
few jobs, or a few loaves, but what about the 
socialstigma? Perhaps one.may even recall 
the words of Shakespeare that “a leopard . 
cannot change its spots, nor can.a Negro his . 
colour". In other words, oncea person is 
stated to belong to the ‘Scheduled Caste, the 
social stigma will remain indelible for all 
time to come. That will be so in the case 
of their offisprings; right from the day o 


pc 


13. Having regard to these handicaps, if 
the policy as I have stated is not adopted, it 
will be impossible. to think of a casteless 
society, which is the' avowed goal of this 
Nation. Therefore, Iam of the view that 
the memorandum of the Service Commission, 
dated 11th August, 1980, has to be quashed; 
itis accordingly quashed. The rule nisi is- 
made absolute. -The petitioner will be 
entitled to her costs.  Counsel's fee 
Rs. 300 (Rs. Three hundred only). 





R. S. : Writ petition allowed. 
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IN THE. HIGH COURT OF JUDI- 
CATURE AT MADRAS.. 

(Special Original Jurisdiction.) 
‘Pagsent:—S. Padmanabhan, J. >. 


‘M/s g Àjantha; Travels, Pondicherry , 
| T .. Petfitioners* 


! i 


4- r r 


A T 

P l | 
‘State ‘Transport Authority, Pondichérry 
‘and another . .. Respondents: 


+ 


~ 


it is absolutely necessary that the permit: 


Motor Vehicles Act (IV of 1939), section 60— 
‘Scope and applicability—Temporary permit 
granted to ply a stage carriage for four 


‘months from 2nd-May, 1979 to Ist. September, 


:1979—Vehicle checked on 19th May, 1979 by 
the-Motor Vehicles Inspector who found it was 


ererloaded—Charge memo. served and show ^ 


sause notice issued—Transport Authority 
holding charge of overloading proved—Imposi- 
tion ef fine of Rs. 150—Expiry of permit on 
‘the ‘date of the order — Effeet— Appeal . to 
‘State Transport Appellate Trtbunal— 
Overloading held proved but order as to fine 


‘Set -aside—Writ petition by  permit-hol der . 


‘against finding as to over-loading. 


"Held: Section 60 of the Motor Vehicles Act 
contemplates the cancellation or suspension 
of a permit for violation of any or all of the 
grounds mentioned in clauses (a) to (f) of 


Section 60 (1): - Section 60 (3) provides for 


the'offence being compounded in the discre- 
‘tion of the transport. authority by calling 
‘upon the permit-holder to pay a certain sum 
‘of money. Therefore to attract section 60 
(1yand (3) of the Act, a permit must be 
‘subsisting. If the .permit bad already 
expired, there cannot be any question of the 
permit being cancelled or suspeaded. it is 
not sufficient if the proceedings are initiated 
against the petitioner for violation of provi- 


‘sions of section 60.duiing the currency of 


' the permit. Since the punishment that is 


contemplated under section 60 (1) of the Act 
is the violation or cancellation of the permit 


must be subsisting at. the time when the 


State Transport Anthority passes an order of | 


cancellation or suspension of a permit. 
rw, P, No 11504 of i98. >., 9th July, 1982, 


"i 
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` The Court. made the following í " 
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When once it is admitted that at the time the | 


matter comes up for hearing before the State 


Transport Authority the permit had . expired, - 


theauthority will not be in a position to 
cancel or suspend the permit. The authority 
will have no jurisdiction to. proceed further 
with the matter in accordance with sectio 


* c 


60 or 60(1) of the’ Act. . Hence ithe State 


^ 
* 


Transport. Authority will have no: jurisdiction. 


atall.to. enter a finding on ‘the quéstion 
whether there has been a violation of the 


Y 


conditions of the permit. If the cancellation : 


or suspension of the permit is no longer 


currency of the permit has expired, there 
cannot be any question of ‘the State 
Transport Authority going into the merits of 
the case and entering a finding whether'the 
alleged Violation has been cómmitted by a 


permit-holder or not. Admittedly in this. 


case the permit’ had expired on the date on 
which the State Transport Authority passed 
its order imposing a. fine. The order of fine 
-was without jurisdiction and was rightly set 
aside by the. Appellate Authority. That 


‘possible by reáson of the fact that the ^ 


being the case, the State Transport Authority ` 


.and the Appellate Authority had no jurisdic- 
tion to enter a finding whether the petitioner © 
„has beén guilty of overloading or not. 
2 [Para. 5.] 


L4 


, Petition under Article 226 of the "Constitu- 


tion of India, praying that in the circum- 
stances stated. therein, and in the affidavit 
filed therewith, the High Court will be 


pleased to issue a writ of certiorari calling ` 


for the records of the2nd' Respondent herein .. 
in M. V. A: No. 12 of 1981, and to quash. 


that portion of the judgment, dated 17th 
July, 1981 relating 
Tribunal on merits, regarding the 


charge of 
overloading made therein. ^  . ,° 


to the finding of the ` 


G; Ramaswamy, for V. T. i Gopalan and ° 


Radha Gopalan, for Petitioner., 


Pondicherry, for Respondent No. 1. 


1 
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OnpEn.—This writ pétition is filed .to quash 
the order passed "by the State Transport 


f x * 


.G. Gavindasamy, Government Pleader for: 


ds 


`I]  AJAMTHA TRAVALS Y. STATE TRANSPORT AUIBORITY, FONDY. (Padmanabhan. J.) — 245 


Appellate Tribunal, the second respondent 
' herein, on 17th July, 1981 in M. V. A. No. 12 
'of 1981. The facts leading to the filing af the 
‘writ petition may be stated as follows:— 


"4. The petitióBer M/s. Ajantha Travels are 
‘contract catridge and stage carriage opera- 
, tors in Pondicherry State. They obtained a 
temporary permit to ply a stage carriage on 
‘the route Pondicherry to Karaikal fora 
| period of four months from 2nd May, 1979 
'to‘lét September, 1979. On 19th May, 1979, 
"the Vehicle was checked by the Motor 
Vehicle ‘Inspector, Grade-I, flying squad, 
Tiruchirapalli. It was discovered that the 
, Vehicle was overloaded by 14 passengers and 
"that R. C. and I.G. permits were not 
'carried for check. A charge memo. was 
served on the petitioner calling upon the 
I petitioner to show cause as to why the permit 
'should not be suspended or cancelled for 
Ithe'said violation. At the time of hesring 
before the State Transport Authority, 
Pondicherry on 23rd August, 1989 it was 
‘contended on behalf of the petitioner that 
the temporary permit had expired and con- 
‘sequently no action could be taken agzinst 
‘them for the alleged violation. Secondly it 
‘was contended that the explanation offered 
by the petitioner should be accepted. The 
first respondent held that the charge of 
overloading was, proved. and aocordiagly 
imposed a fine of Rs. 150. The petitioner 
^. preferred an appeal in M. V A. No. 12 of 1981 
before the second respondent, the State 
Tradsport Appellate Tribunal, Pondicherry. 
The second respondent found that the first 
respondent was right in coming to the con- 
clusion that charge of overloading stood 
proved. However, the second respondent 
accepted the contention of the petitioner that 
the permit had expired and therefore, no 
punishment could be meted out to the peti- 
tioner. Inthe latter view, the second 
respondent set aside the order of the first 
respondent imposing a, fine of Rs. 150 on the 
petitioner and allowed the appeal. It is 
under these circumstances, the present writ 
petition has been filed. 


3 Mr.G. Ramaswamy, learned. counsel 

for the petitioner urged two contentions 

before me, namely : (1) the temporary permit 

was granted for a period of four. montas 
f 


. memo was issued before 


only from 2nd May, 1979 to 1st September, 
1979. Even tbough the check of the vehicle 
was made,on 19th May, 1979 and a charge 
the expiry ofthe 
permit, at the time when- the- -matter was 
heard by the first respondent, the permit had 
expired. Under section 60 of the Motor 
Vehicles Act, hereinafter referred to as the 
Act, the Ist respondent has only the power 
to cancel or suspend the permit in certain 
circumstances Section 60 (3) provided for 
the compounding of the offences by directing 
the payment of a certain sum of money. In- 
asmuch as in this case, the permit had 
expired at the time the first _ respondent 
passed the order on, 23rd August, 1980, the 
order was without jurisdiction and the Act 
did not confer any power on the first respon- 
dent to impose a fine of Rs. 150 The 
second respondent, having correetly under- 
stood the legal position and having set aside 
the order of fins, had no jurisdiction te 
enter a finding of guilt on the charge of 
overloading against the petitioner. (2) In 
any view of the matter, the finding of the 
second respondent that the charge of over- 


_ loading stood proved was vitiated byan 


error apparent on the face of the record and 
by failure to take into consideration relevant 
materials. Mr. G.. Ramaswamy further 
submitted that under the Motor Vehicles 
Rules, applicable to the Pondicherry State, 
there is no prohibition of . the issue of a 
combined ticket to children of a particular 
age group as in Madras. In other words, 


‘so far as pondicherry State is concérned, 


there was no prohibition for one full ticket 
being issued to two children and it will not 
be necessary to issue separate half tickets 
for each of the children. In this case the 
petitioner’s explanation was that there were 
a number of children and the petitioner had 
issued combined tickets. 


4. Mr. Govindaswamy, learned Government 
Pleader for the State of Pondicherry, met the 
arguments of Mr. G. Ramasamy, by contend- 
ing that the proceedings against the petitioner 
had been initiated even during the currency 


> Of the permit even though the matter came 


up for hearing before the first respondent 
only after the expiry of the permit. In the 
circumstances, both the respondents were 
competent to entera finding -whether the 
petitioner was guilty of overloading or not 


r% 
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even though no punishment could be imposed 
as stated by the second respondent. As 
regards the second contention urged by 
Mr. G. Ramaswamy, the learned Government 
Pleader submitted that the question of over- 
loading was.one of fact and the Court should 
not interfere with the finding of fact entered 
by the second respondent. 

The first contention of Mr. G. Ramaswamy 
1$ Well- "founded. 


Section 60 of the Act reads as fellows: — 


*(1) The transport^ authority which 
granted a permit may cancel the permit or 
may suspend it ^for such period as it 
thinks fit". under certain circumstances 
mentioned in clauses (a) to (f). The 
proviso to the section states that: 


. *No permit shall be cancelled unless an 
.. Opportunity" has been given to the holder 
of the permit to furnish his explanation. It 
is not necessary to extract in Getail the 
clauses (a) to (f). It is not disputed. by 
the learned counse! for the petitioner that 
for the offence of overloading the transport 
authority has got right to cancel or suspend 
' a permit for such a period as it thinks fit. 
" Section 60 (3) of the Act provides that 
where a permit is liable to be cancelled or 
suspended under clauses (a) to(f) of 
sub-section (1) and the transport authority 
is of opinion that having regard to the 
circumstances of the case, it would not be 
necessary or expedient to cancel -or 
suspend the permit if the holder of the 
permit agrees to pay a certain sum 
money, then, notwlthstanding anything 
. contained in sub-section (1) the 
transport authority, may, instead of 
cancelling or suspending the permit, as 
the case may be, recover from the holder 
of the permit the sum of money agreed 
upon” : 


N 


aa 


5. It is therefore clear that section 60 con- 
templates the cancellation or suspension of 
apermit for violation of any or all of en 
.|grounds mentioned in. clauses. (a) to (f£) of 

section 60 (1). Section 60 (3) provides for | 
the offence being compounded in the discre- f 
tion of the transport authority by calling! 
upon the permit holder. to pay a oe sum ; 


-— 
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‘must be subsisting. If tbe 


of , 
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of, money. "Therefore, in order to attract 
section 60 (1) and (3) of the Act, a permit 
permit had 
expired and is so longer subsisting, there 
cannot be any question of the permit'being 
cancelled or suspended. Apart from section 
60, my attention has not been drawn by the 
learned Government Pleadér to any other 
provision which would enable the transport 
authority to impose any fine on íhe permit 
holder for any of the reasons mentioned in 
clauses (a) to (f) of-section 60, or for any 
violation of the conditions of the permit 
It is not sufficient if proceedings are initiated 
against the petitioner for violation of the 
provisions of section 60 during the currency 
of the permit. Sincethe punishment that is| - 
contemplated under section 60,(1) of the Act 

for the violation is cancellation of the permit 
itis absolutely necesssary that the permit 
must be subsisting at the time when the State 
Transport Authority passes an, order of 
cancellation -or , suspension of a permit. 
When once itis admitted that at the time 
the matter comes up' for hearing before the 
State Transport Authority, the permit. had ` 
expired, the authority will not be in a 
position to cancel or suspend the permit, 
In other words, then the authority will have! 


` no jurisdiction to proceed further with the 


matter in accordance with section 60 or 60 
(1) of the Act. The learned Government 
Pleader did not attempt to argue before me 
that when once the proceedings for the 
cancellation or suspension. of a permit have 
been properly initiated in terms of section 
60 (1) by the issue ofa charge memo. or a 
show cause notice, then it would be open to 
the State Transport Authority to impose a 


` punishment of fine on the permtt holder 


even though at the time when the order`is 
passed, the permit has expired. It must 
therefore follow that the State Transport 
Authority will have no jurisdiction at all to 
enter a finding on the question whether there 
has been a violation of the conditions of.the 
permit. The ultimate aim of, section 60 is 
to cancel or suspend the permit for violation 
of the conditions of the -permit.. If the 
cancellation or suspension of the permit isj- 
no longer possible by reason of the fact, the 
currency of the permit has expired, there 
erii be any question ofthe State Transport 
Authority going to the merits of the case and 
entering a finding. whether the alleged| : 


-— 
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violation has been committed by -a permit 


-(holder or not. -Admittedly, in this case, the 


permit had expired on the date on which the 
State Transport Authority passed its order 


imposing a fine. The order of fine was 


without. jurisdiction, was rightly set aside 
by the appellate authority and was not, 
attempted to be sustained before me by the 
learned Government Pleader. That being 
the case, both the State Transport Authority 
and the Appellate Authority had no jurisdic- 
tion to enter a finding whether the petitioner 
has been guilty. of overloading or not. In 
view of my accepting the first of the conten- 
tions - of Mr. G. Ramaswamy, it is 
unnecessary tó .consider the second of the 
contentions urged-by him. bos 


6. Thé result is the impugned order passed 
by the State Transport Appellate Authority 
to the extent that it is against . the petitioner 
by reason of the finding given therein that 
the petitioner is guilty of overloading has 
to be set-aside and is set aside. The writ 
petition is allowed. No costs. 


R. S. 





Petition allowed. 


1 


IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT:—K. B. N. Singh, CJ. and S. 
Padmanabhan, J. 


A 


Subramaniam - Appellant* 


y. 


The `- Special ' Officer, Nambiyoor Town 
Panchayat, Nambiyoor, Periar District ` and 
others . E |. Respondents. 


Constitution af India, (1950), Article 226— 
Notification Ka. No. 1333 of 1982, 
dated 3rd March, 1982, of the Nambiyoor 
Town Panchayat directing re-auction of the 
right to collect fee from vendors- at -the 


E 


at 





*W. A. No.368 of 1983,  _ 8rth August, 1983 
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' weekly marke t— Appellant highest bidder at 


first auction— Third respondent applying for 
re-auction offering to pay ‘higher amount— 
Condition 20 of auction requiring applicant 
for re-auction to make prescribed deposit not 
complied with—Re-auction however ordered 
for 10th May, 1983—Writ petition filed by 


_appellant—Interim injunction granted direct- 


ing stay of re-auction however held—Third 
respondent highest bidder—Authorities alleg- 
ing injunction order was received after 
auction was held—Allagation not accepted 
and- condition 20. held not satis fied—Re- 
auction set aside but no direction made to 
accept appellant's bid —Writ appeal filed, 


An auction was held on 11th February, 1983, 
of the right to collect fees from vendors at 
the weekly market in a panchayat area for 
the year 1983-84, in which the appellant was 
the highest bidder. His bid amount was 
Rs. 71,010. As per^ the ‘conditions the 
appellant deposited the earnest’ money of 
Rs. 500 and: after the bid he deposited 25 ` 
per cent. of the bid money, namely, 
Rs. 19,510. The appellant made representa-. 
tions for the grant of licence in his favour as 
the period of lease would start on Ist April, , 
1983 and he had to make arrangements for ` 
the collection of fee from the vendors in the 


. market, but no licence was issued to him; 


The third respondent -applied for re-auction 
offering to pay a higher amount to the execu- 
tive officer of the panchayat. As per condi- 
tion 20 of the auction sale, a person who 
applies for re-auction shall do so within 
three days of the auction, after depositing 
one fourth of the highest bid offered at the ` 


first auction together with difference between ' . 


his offer and the highest offer. The second 
auction was held. on 10th-March, 1983 and 
the third respondent’s bid was the highest. 
Meanwhile the order directing the second | 
auction was challenged bythe appellant 
through a writ petition. The single Judge 
had granted an interim injunction staying ` 
the re-auction but it was alleged thatthe’ 
order was received only after the re-auction. 
The Judge didnot accept the plea and 
also found non-compliance of condition 20, 
The re-auction was set aside but no direc. 
tion was issued to accept the bid of the 
appellant. Hence the writ appeal, 


Held: Inthe instant case, the highest bid 
amount was not rejected, and nearly four 


Y^ 


- 
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and a half months elapséd since the com- 
mencement of the lease period. This must 
have resulted." iñ, revenue loss to the 
panchayat. That is an additional reason 
why no second opportunity should be given 
to the Executive Officer to reconsider the 
matter. Since some months had passed, no 
useful purpose will be served by merely 
directing the authorities, to consider the 
question of confirmation of the appellant's 
bid. Inthe interests of justice, the offer 
made by the appellant should be accepted 
and the licence issued to him. inks 6.] 
Case referred to:— ; 


State of Tamil Nadu v. C. Vadiappan, (1982) 


2 M. L. J. 90: A. I. R. 1982 Mad. 586. 
Appealunder Clause 15 of the Letters 
Patent against the Order of 


Mr. Justice Sathiadev, dated. 18th- April, 
1983 and made in the exercise of the Special 
Original Jurisdiction ofthe High Court in 
Writ Petition No. 2084 of 1983 presented 
under Article 226 of the Constitution of 
India to issue a writ of ~Certiorarified 
mandamus, calling for the records relating 
to the. notice issued by the second respon- 
dent herein Ka. No. 1333 of 1982, 
dated 3rd March, 1983 and quash the same, 
and direct the respondents to forbear from 
holding re-auction of the Nambiyur Weekly 
Market.at NambiyurTown Panchayat, Gobi- 
chettipalayam, Periyar District. 


z 


Nalini Chidambaram, for Appellant, 


R.. Desabandu, Special Government Pleader, 
ior Respondents. a 


The Judgment of the Court was delivered by 


K, B,N. Singh, CJ. :—This writ appeal 'is 
directed against the order of Sathiadev, J., 
dated 18th April, 1933 made in Writ Petition 
No. 2084 of 1953. The appellant 
filed the writ petition challenging the notifi- 
cation. Na. No. 1333 of .1982, dated 
3rd March, 1983 of the Nambiyoor Town 
Panchayat directing re-auction of the right 
to collect fee from the vendors at the weekly 
market at — Nambiyoor. The appeilant’s 


- 
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. bid was the ‘highest, 


herein - 


3! 


case is. that the first auction was held on 11th , 
February, 1983, for the year 
which the appellant was the highest bidder, 
his bid amount being Rs..73,010. As per. 
the conditions of auction published in the 
District Gazette in January, 1983, the 
appellant deposited a sum of Rs. 500 as 
earnest money, and after the bid he deposited 
25 percent, of the bid amount, 
Rs, 19,510. The appellant made representa- 
tions to the first and the- second respondents 
for the grant of the licence in his. favour, 
as the period of lease would start on ist 


_ April, 1983 and he had. to.make arrange- 


ments, for the collection. of fee from the 
vendors in the market. in spite. of the 
request, no licence was issued to him. On 
enquiries, the appellant learnt that the third 
respondent herein had applied for re-auction ‘ 
offering to paya higher amount. to -the 
Executive Officer of the Panchayat. As per 
condition 20 of the -auction sale, a.person 


. who applies for re-auction shall do so within 


three days of the auction after depositing . 
one-fourth of the highest bid offered.at the 


first auction together with the difference . 


between his offer and the highest offer. The 
third respondent deposited only Rs, 19,510 
and prayed for time to deposit the balance, 
On 3rd March, 1983, he deposited a sum of 
Rs. 18,002 and on the above deposit, the 
application for re-auction was allowed and 
the second auction was ordered to be hold 
on 10th March, 1983. In the auction held. 
on 10th March, 1983, the third respondent’s 
his bid was for 
Rs, 85,906. 


2. There is no dispute as to the above said ` 


facts. After the appellant received the; 
notice of the second auction, he filed the writ - 


- petition for quashing the notification and he 


also applied for injunction restraining the 

respondents l:and 2 from holding the second ; 
auction. The learned Judge ordered interim . 

injunction and there seems to be 
controversy between the parties whether the 
interim order of the learned Judge reached 
respondents 1 and 2 before or after the 
auction on 10th ‘March, 1983. The stand. 
taken by respondents 1 and 2 that it reached 
after the auction was not accepted by the 
learned single Judge. Noargument has been 
advanced before us on behalf of the State 
that the learned J Sage was in any way wrong 
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in arriving at the said conclusion. The 
learned Judge also came to the conclusion 
that the deposit has not been made by the 
third respondent as required by condition 2D 
of the conditions of auction as published in 
the District Gazette, and lesser amount has 


‘been deposited. The sum required ‘to be 


deposited was one-fourth of the highest bid 
amount and also of the excess amount which 
he offered. The learned Judge on that 
ground set aside the second auction. This 
finding of the learned Judge has not been 
challenged before us. 


3. Mrs. Nalini Chidambaram, learned 
counsel for the appellant has urged that the 
second auction having been held to be 
invalid, the learned Judge should have 
directed that the bid of the appellant should 
be accepted and the licence should have been 
issued to him. The learned Judge however 
did not accept this contention holding that 
no such direction could be issued, as it was 
in the discretion of respondents 1 and 2 to 
accept the bid-or reject it. Itis against this 
part of the Judgment of the learned Single 
Judge that this writ appeal has been filed. 


4. Learned counsel for the appellant has 
Submitted that the earlier bid was not 
cancelled,and the re-auction was ordered 
not on the ground of insufficiency of the bid 
amont, but on account of the third respon- 
dent offering a higher bid as contemplated in 
condition 2D of the notification. She also 
submitted that the lease period being upto 
3lst March, 1954, ssveral months have 
elapsed and the money deposited by the 
appellant on lith February, 1983, is lying 
without any advantage to the appellant so 
far, and giving any option to the Panchayat 
to reconsider the matter which they did not 
do inthe first instance will only result in 
further loss of time. The learned Govern- 
ment Pleader on the other hand submitted 
that respondents ! and 2 have the power not 


to accept the highest bid of the appellant 


and order re-auction under conditions 3, 5 
and 6 of the conditions of auction as notified. 
He also submitted that the earlier auction 
having been not confirmed on the ground of 
condition 29, it was opento respondents 1 
and 2 to take steps under conditions 3, 5 and 


M.L.J—32 i^ 


The bidders are 
damages on the above grounds. 


6for a re-auction. Learned Government 
Pleader however did not dispute the power 
of this Court toissue direction for confirming 
the original bid and to issue licences-to the 
appellant herein in view of the -decision of a 
Bench of. this -Court in The Government of 


‘Tami§ Nadu, Department of Prohibitton and 


Excise by ifs- Secretary and another v. 
Majestic Bottling Company, represented by 
its Managing Partner, Royapattah, Madras! 
and also the decision rendered in State of 
Tamil Nadu v C. Vadiappasn?. 


5. Toappreciate the contentions raised on 
behalf of the appellant and the learned 
Government Pleader, it will be relevant to 
refer to the English translations 3, 5, 6 and 
20 relied on by the parties. The conditions 
read as under : 


n CREE f 
Condition No 3.—The Officer conducting the 
the auction can refuse to accept the price 
offered by any bidder. 


Condition No. 5.—The licence will be issued 
to the highest bidder subject to the conditions 
specified in paragraph 3. In case of any 


. dispute, the decision of the officer conducting 


the auction will be final. If for any reason 
the highest bid amount is rejected, the next 
highest bid amount will be accepted or 
reauction conducted if the said -officer 
conducting the auction so desires. The 
auction‘sale is subject to the confirmation 
by the Panchayat Union Council The 
Executive Officer is empowered to reject any 
bid amount without assigning any reason. 
not entitled to sue for 


Condition No. 6.—1f the Executive Officer 
of :he Panchayat Union considers that 
the bid amount is not adequate, he 
caneither postpone the confirmation of 
the auction sale or refuse to confirm 
it. Further, the Executive Officer can 
order the re-auction on the date and at 
the time and place specified by the person 


I. W.A, No 528 of 1683. 
2. (1982) 2M. L. J. 30: A I. R 1982 Mad. 386. 
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conducting the auction, on the same -condi- 
tions starting from the last bid amount 
offered at the previous auction. Ifany re- 
auction is thus ordered to be conducted, it 
will be given wide publicity and- started in 
the name of the highest bidder whose bid 
amount was accepted in the first auction, 
If in the reauction a higher bid amount is 
offered and the same is accepted by the 
person conducting the re-auction, the 
highest bid amount offered in the first auction 
will be deemed to have been cancelled. But 
if no one offers a higher bid in the said re- 
auction, the matter will be reported to the 
Executive Officer by the person conducting 
the re-auction. The Executive Officer may 
again order for conducting further auction 
starting from the highest bid amount in the 
first auction. 


Condition No. 20:—Any person  desiring 
re-auction for a higher amount should 
remit one-fourth of the bid amount 


together with the entire difference ofthe 
higher bid amount which he desires to 
oder, withia three days of the auction date 
and apply for the reauction enclosing the 
receipt therefor. The higher bid amount so 
offered should be at least 25 per cent higher 
than the bid amount. 


6. Itistrue that under condition No. 3, 
the Officer conducting the auction has the 
power to reject the highest bid. But in the 
instant case, the appellant’s bid was 
accepted, subject to confirmation and 
twenty-five per cent of the bid amount was 
permitted to be deposited. Condition No. 5 
no doubt gives the discretion to the town 
panchayat to reject any bid without assign- 
ing any reason But that is not the position 
in the instant case. After the deposit of 
twenty-five per cent of the bid amount, the 
matter went before the Executive Officer and 
he did not choose to take action under con- 
dition No. 6 to reject the bid. Similarly, 
the Executive Officer did not. consider the 
bid amount to be inadequate and direct re- 
auction on that ground, although the matter 
was pending before him for some time. It is 
admitted position before as that this 


year's bid amount is Rs. 25,000 more than - 


last year's bid amount. Apparently the 
instant case seems to be nota case ofthe 
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bid amount being inadequate. However, 
re-auction has been ordered under condition 
No. 20 on account of the fact that the third 
respondent offered a higher bid amount. As 
already stated, the lease period is from Ist 
April, 1983 to 31st March, 1984. The first 
auction was held on lith February, 1983. 
In case the Executive Officer of the 
Panchayat did not propose to take action 
under conditions 5 and 6, he cannot be 
given a second opportunity for considering 
the question whether the bid amount should 
be rejected on the ground of inadequacy of 
the bid amount. It must be remembered 
that the Executive Officer while functioning 
in the Panchayat has to see that the revenue 
of the panchayat did not suffer unneces- 
sarily. He has to act promptly is either 
accepting the bid or rejecting it on whatever 
ground. While accepting the offer under 
condition No. 20, if he considered the highest 
bid should.be rejected under condition 5 or 
6, he should have done that also at one and 
the same time. He cannot be permitted to 
exercise the power piece-meal while consi- 
dering.the highest offer made by a third 
party. This will result not-only in loss of 
revenue to the Panchayat, but will lead to 
unnecessary harassment to the highest bidder 
who has deposited twenty-five per cent of 
the bid amount and had made other arrange- 
ments. Inthe instant case, the highest bid 
amount was not rejected, and nearly fcur- 
and-a-half months have slapsed since the 
commencement of the lease period. This 
might have resulted in revenue lossto the 
Panchayat. Thatis the additional reason 


"why no second opportunity should be given 


to the Executive Officer to reconsider the 
matter. Since some months have passed, we 
do not think that any useful purpose will be 
served by merely directing the authorities 
to consider the question of confirmation of 
the appellant’s bid. In the interests of justice, 
we feel that the offer made by the appellant 
should be accepted and licence issued to 
him. 


' With the above direction, the writ appeal is 


allowed. ‘There will be no order as to costs, 


- 


RS ——— Writ appeal allowed. 


. Certain repairs to 


Ij ASSOCIATED TRADERS & BNGINBERS LTD. Y. ALAMELU AMMAL 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Parsent.—Fakkir Mohammed, J, 


The Associated Traders and Engineers Ltd., 
by its Director Incharge, New Delhi i 
.. Petitioner? 


V. 


Alamelu Ammal .. Respondent. 
(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended by 
Act (XXIII of 1973), section 10 (2) (i) — 
Wilful default in payment of rent — Tenant 
making opening in a wall and carrying out 
premises — Consent of 
landlady not | obtained — tenant deducting 
amouut spent from rent — Objection by land- 
lady — Payment by tenant deducting twele 
months rent amounis fo wilful default. 


(B) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended by 
Act (XXIII of 1973), section — 10 (2) (iii) — 
Act of waste — Tenant making opening in 
wall dividing two rooms without obtatning 
consent of the landlady — Whether amounts 
to act of waste. 


(C) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended 
by Act (XXIII of 1973), section 25 — Court 
sitting in revision cannot set aside finding of 
fact. 


The landlady filed a petition for eviction 
against-the tenant on three grounds:— 
under sections 10 (2) (fii), 10 (2); (i) and 10 
(2) (ii) (b) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. The petition 
was resisted by the tenant stating that noie 
of the grounds was realor true. The Rent 
Controller found all the three 
against the landlady and dismissed the 
eviction petition. On appeal by the landlady 
the appellate authority, while confirming the 
finding of the Rent Controller about different 
user of the demised building reversed his 
: findings on the question of acts of waste and 
wilful default in payment of rent and ordered 
eviction. Hence this revision. 


*C. R, P: No 858 of 1982, 10: July, 1983. 
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grounds” 
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Held: As regards the alleged acts of waste it 
is not disputed that the tenant had not 
obtained the written consent of the landlady. 
There was no record to prove that. the tenant 
obtained consent for making an opening in 
the wall dividing two rooms. The said act 
will certainly amount to an act of waste. 


Making an opening in the wall in a storeyed 


buildinglike the demised building will definitely 
weaken the strength of the wall and in the long 
run it will weaken the building. This finding of 
the appellate authority being one on facts, 
the Court sitting in revision, cannot set aside 
the finding offaet. |  - [Para. 2.] 


Sofarasthe ground of  wilful default is 
concerned, it is admitted that the tenant with- 
held Rs. 1,200 towards alleged- execution of 
repairs to the building. The alleged repairs 
were nothing more than white washing the 
building: . It i$ not in dispute that the peti- 
tioner did notobtain the written consent of 
the landlady before spending for whitewash- 
ing. -The fact that the consent of the land- 
lady is paramount for spending any portion 
of rent towards execution of repairs to the 
demised- building will be seen from the pro- 
visions ofthe Rent ` Control Act to the 
effect that in casethelandlord is not willing to 
execute repairs to the building, the tenant 
permission of the Rent 
Controller before spending any amount by 
way of repairs to the building. The land- 


-lady appears to have refused permission for 


spending any amount of rent towards execut- 
iug repairsor white-washing as is apparent 
from the notice. Repéatedly the landlady 
was demanding the aniount of Rs. 1,200 
which was. deducted by the. tenant and 
admittedly, the tenant has not obtained 
permission of the Rent Controller for execu- 
ting such repairs. The appellate authority 
has rightly found that the alleged white- 
washing of the tenant is without the written 
consent.of the landlady and that as such the 
deduction. of Rs. 1,200 from the rents due 
at Rs. 100 per month amountedto wilful 
default. . . [Para. 3.] 


-Cases referred to:— 


Sha Jetmull Genmull v. Gokul das Jamunadoss 
and Company, (1971) 2 M.L. J. 224; 
Sri Rajalakshmi Dyeing Works v. Rama- 
swamy, (1980) 2. R. C. J. 165: A. I. R. 
1980 S. C. 1253, ww 
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Petition under section 25 (1) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act XVI.I of 19.0 as amended by Act XXIII 
of 1973 praying the High Court to revise the 
order of the Court of the Subordinate Judge 
(III Additional), Coimbatore, dated 13rh 
January, 1982 and made in R. C. A. No. 36 


of 1981 (R. C. O. P. No 80 of 1978 Rent Con- ` 


troller) Additional D. M. C., Coimbatore). 
The Court made the following 


Oapsn.—The tenant/respondent in R. C. 
O. P. No. 80 of 1978 on the file of the Rent 
Controller (Additional District Munsif), 
Coimbatore, is the revision petitioner. The 
respondent herein, who is the landlady filed 
R. C. O.P. No. 80 of 1978 for eviction of 
the tenant/petitioner herein on three grounds 
under sections 10 (7) (iii), 10 (2) (i) and 10 
(2) (ii) (b) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960 (herein- 
after referred to as the Act). The petition 
was resisted by the petitioner herein stating 
that none of the grounds is realor true and 
thit the petition should be dismissed. The 
learned Rent Controller found all the three 
grounds agaiost the landlady and dismissed 
the eviction petition. On appeal by the 
landlady to the appellate authority, the 
appellate authority, while confirming the 
order of the Rent Controller on the ground 
of different user of the demised building, 
reversed the findings of the Rent Controller 
on the grounds of act of waste and wilful 
default and ordered eviction of the petitioner 
herein. Hence this revision petition, 


The contention of the landlady was that 
the tenant had broken open the wall dividing 
two rooms and installed a door-frame with- 
out the consent of the landlady, which has 
resulted in diminishing the strength of the 
wall, since there is upstairs in the building 
and has thus committed act of waste. The 
further contention was that the tenant 
committed wilful default in the payment of 
arrears of rent forthe period from May, 
1976 for an amouut of Rs. 1,200 by deduct- 
ing the said amount towards the alleged 
expenses of repairs executed to the building 
without the consent of the landlady. The 
appellate authority has found that the 
demolition of the wall was done without the 
consent of the landlady and has amounted 
to an act of waste and MELL also found that 


K 
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the deduction of Rs. 1,200 towards ‘alleged 
expenses of the repairs amounted to wilful 
default in the payment of arrears of rent. 


2. Asregards the ground of act of waste is 
concerned, it is not disputed that the tenant 
has not-cbtained the written consent of the 
landlady. The learned counsel for the peti- 
tioner contends that after all the tenant has 
made an opening in the wall dividing two 
rooms for the purpose of easy access in 
using the ground-floor asa godown. There 
is no record to prove that the tenant 
obtained the consent of the landlady for 
making an opening in the wall, which had 
divided two.rooms ~The said act of making 
an opening in the main wall, which divides 
tworooms, without the consent of thelandlady 
will certainly amount to an act of waste. As 
rightly contended by the learned counsel for 
the respondent heréin in a storeyed building, 
like the demised buiiding, makingan opening 
in the wall will definitely weaken the strengtb 
of the wall and in the long run it will weaken 
the building. It has been held in Sha 
Jetmull Genmull v. Gokuldas Jamunadass & 
Company’, by this Court that the tenant 
should - be held to have committed 
acts of waste within the mischief of section 
10 (2) (iii) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960 ina 
case where the tenant has not obtained the 
written consent of 1he landlord even if the 
alteration made by the tenant may add to 
the utility of the building for some time, 
since it; may cause serious damage to the 
building ultimately and in the long run. The 
finding of the appellate authority being one 
on facts, this Court sittting in revision, can- 
not set aside the finding of fact aslaid down 
by the Supreme Court in Sri Raja Lakshmi 
Dyeing Works v. Rangaswami* 


3. So far asthe next ground of wilful default 
is concerned, it is admitted that the tenant 
withheld Rs. 1,200 towards alleged execution 
of repairs to the building. The alleged exe- 
cution of repairs to the building is nothing 
but whitewashing to the building according 
to the revision petitioner. It is not in dis- 


.pute that the petitioner did not obtain the 





written consent of the landlady before 
1. (1971)2 M. L. J. 224. 
1. (1980) 2 R C.J, 165; A.L.R,1980 S, C 
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spending for whitewashing. The fact that 
the consent of the landlady is paramount for 
spending any portion of the rent towards 
execution of repairs to the demised building 
will be seen from the provision in the Rent 
Control Act to the effect that in case that the 
landiord is not willing to execute repairs to 
the building, the tenant should obtain the 
permission of the Rent Controller before 
spending any amount by way of repairs to 
the building Infact, the landlady appears 
to have refused permission for spending any 
amount of the rent towards executing repairs 
or white-washing is apparent from the 
notice sent by the landlady under Exhibit 
A-10, dated Sth June, 1977. Repeatealy the 
landlady was demanding the amount of 
Rs 1,200 which was deducted by the tenant. 
Admittedly, the tenant has not obtained the 
permission of the Rent Controller for execut- 
ing such repairs. The appellate authority 
has found that the alleged white-washing of 
the building by the tenant is without the 
written consent of the landlady and that as 
such the deduction of Rs. 1,200 from the 
rents due at Rs. 100 per month amounted to 
wilful default. Wc S 





4. Even according to the provisions of the 
Act (Tamil Nadu Act XVIIE of 1960), the 
Rent Controller can permit only one 
month's rent as the maximum for executing 
repairs to the building. "Therefore, the con- 
clusion of the appellate authority that the 
deduction of Rs. 1,200 being 12 months’ 
rent towards alleged execution of repairs to 
the building ‘amounted to wilful default is 
quite correct. The conclusion of the 
appellate authority on both grounds of act 
of waste and wilful default cannot be con- 
sidered to be perverse or illogical. This 
Court finds no reason to interfere with the 
said conclusion of the appellate authority. 
The result therefore is the order of the 
appellate authority (Additional Subordinate 
Judge, Coimbatore) is confirmed and the 
revision petition is dismissed with costs. The 
tenant is granted two months’ time from this 
date to vacate the building. 


R. S. 





Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 
PRESENT1:—K. Shanmugham, J. 


S. Ramalingam Pillai . Appellant* 


py. 


Dhanalakshmi ; Ammal and others 

: .. Respondents, 
Easements Act (V of 1882), section 18—Right 
of privacy when affected by opening of a window 
— Not an actionable wrong, unless such right 
has been enjoyed by way of custom by the 
aggrieved person — Two properties separated 
by a common lane — Plaintiff obtaining 
opening on the 
lane — Defendants objecting, — Suit for 
injunction. 


A suit was filed for a permanent injunction 
restraining the defendants from in any way 
interfering with his construction of the 
walls A.B, and A.C. as shown in the plaint 
plan and from putting upa window in the 
wall A.C. Thetrial Court decreed the 
suit in respect of the construction of the 
walls A.B and A.C. as shown in the plan 
and dismissed the suit in other respects. 
On appeal, the learned Subordinate 
Judge dismissed the appeal. 


On second appeal, 


Held:—Under section 18 of the Indian 
Easements Act, an easement may be acquired 
in virtue of a local custom and such easement 
is called customary easement. in this case, 
admittedly the respondents had not pleaded 
that the reexisted such a custom nor had they 
pleaded that they had a right of privacy 
according to custom prevailing in that parti- 
cuiar locality. Therefore they were not 
entitled to avail of the said provision. It is 
fairly established thata right of privacy is 
not an actionable wrong unless such a right 
has been in enjoyment by the aggrieved 
personas a custom. It was, not disputed 
that the plaintiff had obtained necessary 
sanction to put up the window. So long as 
the lane which, separated the two properties 
remained common, the appellant was directed 


—— 


27th. June, 1983, 





*S. A. NO. 78 of 1979, 
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not to allow the window doors to open into 
the lane so as to cause obstruction to the 
respondents. (Paras. 5 6 and 7.) 


Cases referred to;— 


Sayyad Azuf v. Ameerubibi, (1895) I. L. R. 
18 Mad. 163:5 M.L.J. 26;Baqridi v. 
Rahim Bux, A.I.R. 1926 Oudh 352; 
Keshab Sahu v. Dasaratha Sahu, A. I. R. 
1961 Orissa. 154 ; Nathubhai v. Chhaganlal, 
(1900) 2 Bom. L. R. 454; Bhagwan Das v. 
Zamurrad Hussain, A. I R. 1929 All 676 ; 
Syed Habib v. Kamal, Chand, A. I. R. 1969 
Raj. 31. 


Appealagainst the decree dated 17th July: 
1978 of the Court of the Sub-ordinate 
Judge, Tiruchirapalli in Appeal Suit 
No. 33 of 1978, preferred against the decree 
of the Court of the Wuistrict Munsif of 
Firuchirapalli in Original Suit. No. 819 of 
1976. 


B. Kumar, for Appellant. 
T. R. Rajagopalan, for Respondent. 
The Court delivered the following 


JupGMBNT:—The plaintiff who lost in both 
the Courts below is the appellant in this 
second appeal. He brought O. S. No. 81576 
of the District Munsif of Tiruchirapalli, for 
a permanent injunction restraining the 
defendants from in any way interfering 
with his construction of the walls 
A.B. anu A. C. as shown ia the plaint plan 
and from in any way interfering with his 
putting up a window in the wall A. C. and 
for costs. The trial Court decreed the suit 
in respect of construction of the walls A B. 
and A C.as shown in the plaint plan, but 
dismissed the suit in other respects. 
Aggrieved against the said judgment and 
decree, the appellant preferred A. S No. 33 
of 1978 on the file of the Subordinate Judge, 
Tjruchirapalli The appeal was dismissed, 


2, The second appeal was admitted on the 
following substantial question of law. 


‘Whether both the Courts below erred in 
recognising a right of privacy despite the 
decision of this Court in Sayyad Azuf v. 
Ameerubibi!. i 


Taa a 
|. (1895) L L, R. 18 Mad, 163:5 M. L. J. 26, 
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3. A Division Bench of this Court in 
Sayyed Azuf v. Ameerubibi!, had ruled that 
the invasion of privacy by opening a window 
is not a wrong for which an action will lie. 


- The facts in that case are, the plaintiff sued 


for an injunction against the defendant 
alleging that the defendant had opened a 
window in his house whereby the privacy in 
the plaintiffs house which adjoined it had 
been invaded. The above decision has stood 
the test of time. Secondly, it is as old as 
1895, But then, the ratio applies with 
greater force to the facts of the instant case 
taking into consideration the extraordinary 
social changes now found in Hiadu society 
as also in other societies. Besides asit isa 
judgment of a Division Bench I am certainly 
bound by that. Then, the only course open 


‘to me is to accept the appeal. - 


4. Nevertheless, the learned counsel for the 
respondents relies on section 18 of the Ease- 
ments Act and a passage in page ‘00 in 
Katiyar’s Law of Easements and Licences 
(Ninth Edition) and also the following deci- 
sions Bagridi v. Rahim Bux?, Keshab Sahu v. 
Desaratha Sahu? Nathubhai v. Chhaganlal* 
Bhagwan Das v. Zamurrad Hussain? and Syed 
Habib v. Kamal Chand. It was further 
contended by the learned counsel for the 
respondents that the matter has to be 
remanded, in that the Court below had not 
made the correct approach. In any event, 
according to the learned counsel, the 
appellant should be directed to place the 
window at such a height so that it could not 
affect the privacy of the respondents in 
enjoying their house which is opposite to the 
appellant’s house, being separated by a 
common lane. 


5. Section 18 of the Easements Act states 
that an easement may be aquired in virtue of 
a local custom and such easements are called 
customary easements. In this case, 
admittedly the respondents have not pleaded 
that there existed such a custom. Therefore, 
they are not entitled to avail of the said 
provision. ] 





. (1895) I. L. R.18 Mad 1631M.L. J.26. 
.-A I.R 1926 Oudh, 352 
. A. I. R. 1961 Orrissa, 154. 
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6. Even in the book referred to by the learn- 
ed counsel, namely, Law of Easements and 
Licences by - B. B Katiyar (Ninth Edition) 
the learned author bas summed up as fcllows 
at page 501: l 


**There is no such thing as natural right of 
privacy recognised anywhere in India and 
it is only in the Bengal Presidency where 
the right bas been recognised as capable of 
acquisition by prescription as an easement, 
all the other High Courts holding it to be 
only a customary easement - arising by 
virtue of local custom". 


In support thereof, the learned author had 
relied on Sayyad Azuf v. Ameerubibi (obvi- 
ously being a mistake) and several other 
decisions of the other High Courts. Thus, 
it is fairly established that aright of privacy 
is not an actionable wrong unless sucha right 
has been in enjoyment by the aggriev:d 
person asa custom. I have already pointed 
out that the respondents never pleaded that 
they have a right of privacy according to the 
custom prevalent in that particular locality. 
In view of the binding precedent found in 
Sayyed Azuf v Ameerubibi}. Iam unable to 
draw any inspiration from the several deci- 
sions quoted by the learned counsel for the 
respondents. Further, none of these 
decisions, namely, Bagridi v. Rahim Bux?, 
Keshab Sahu v. Dasaratha Sahu’, Bhagwan 
Das v. Zamurrad Hussain* and Syed Habib 
v. Kamal Chand’, has ever laid dowr the 
principle that the right of privacy de hors 
custom is a legal right and if infringed can 
be enforced and relief obtained in a Court of 
law. Indeed, in Keshab Sahu v. Dasaratha 
Sahu’, the learned Judge observed that 
a customary right of privacy cannot be 
presumed to exist in the absence of pleading 
and proof of such custom. The above 
observation is totally against the point that 
was urged by the learned counsel for the 
respondents. 


7. Itis not in dispute that the plaintiff had 
Obtained necessary sanction for putting uP 





A I. R. 1926 Oudh 352. 
A. 1]. R. 1961 Orissa 154, 
. À.I.R. 1929 All. 676. 
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the window in the wall, of his property. At 
the same time it has to be noticed that so 
long as the lane which separates the two pro- 
perties.is common, the appellant shall not 
allow the window doors to open into the 
lane so as to cause obstruction to the respon- 
dent As a matter of fact, the learned 
counselfor the appellant fairly conceded 
that the appellant shall no: do so. 


& In the result, the second appeal is 
allowed. The judgment and decree of the 
learned Subordinate Judge made in A. S. 
No. 33 of 1978 confirming the decision of 
the learned District Munsif in O. S. No. 819 
o; 197 are set aside and the suit will stand 
decreed with costs as prayed for subject to 
limitation set out in the preceeding para- 
graph. There will be no order as to costs in 
this Court. 


R. S. Appeal allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT:—K. B. N. Singh, CJ. and 
S. Padmanabhan, J. 


K. M. S. L. Sundaramier Appellant* 


— 


K N. Sarojini . Respondent. 


(A) Words and Phrases—“Varsu” and 
**Santhathi" —Meaning. 


(B) Deed of trust — Provision for con- 
tinuance of charities after the death of one 
of the settlors by his *'jeshta varsu" — Con- 
struction. 


The question involved was one of interpreta- 
tion of the trust deed Exhibit A-1 executed 
on 16'h March, i919 by two brothers, 
Lakshmana Iyer and Krishnaswami Iyer, 
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Who were  coparceners of a Hindu 
' Mitakshara joiat family. The question was 
only as to the devolution of the office'of 
trustee in terms of the provisions contained 
in the deed of trust. The deed provided 
that after Lakshmana Iyer’s death the 
charities were to be carried on by his jeshta 
varsu from generation to generation The 
appellant was the defendant in O. S. No 208 
cf 1970, on the file of the Additional Sub- 
Judge, Madurai. Lakshmana  iyer and 
Krishnaswamy Iyer were the sons of one 
Subbier Subbier died in 1921. [t was stated 
that- Krishnaswaml iyer, died  issueless. 
Lakshmana iyer died in 1970. The plaintiff 
Visalakshi Ammal, who died subsequent to 
the filing of the suit was the daughter of the 
said Lakshmana Iyer and Sundararamier 
the defendant (the appellant herein) was the 
son of Lakshmana Iyer. The plaintiff filed 
she suit for a declaration that she was entitled 
to the office of trustee for K. M. Subbier and 
Sons Charities, Madurai, for delivery of 
possession of the suit properties and for 
rendition of accounts by the defendant. A 
decree was granted by the trial Court in 
favour of the plaintiff. The appeal filed by 
the defendant was dismissed. The defendant 
preferred the Letters Patent Appeal. 


Held: The question- for consideration in 
this appeal is whether the plaintiff is entitled 
to be the trustee under Exhibit. A-1, dated 
16th March, 1919. The wordsto be inter- 
preted are “GQ amrtaanrraGa F555) 
wuTibyen rule) OQA raw, The word 
“varsu” means an heir at law. 
The word ‘‘varsu’’ came up for interpreta- 
tion in Jagdeo Singh v. Deputy Commissioner, 
A. I. R. 1926 Oudh 431; and also in 
Sajdar Ali v. Mirza Maksuddali Beg, (1930) 
58 M. L. J. 125: 31 L. W 304: A. I. R. 1930 
P.C.41; Sundoobai Anandrao vw. Vithalrao 
Anandrao, (A. 1. R. 1936 Bom. 182 ; Indra- 
mani Devi v. Raghunath Bhanja Birbar, 
A. I. R. 1961 Orissa 9 and Krishnammal v. 
R. Ekambaram, (1979) 3 S. C. C. 273 : (1979) 
3 S. C. R. 760; (1979) 2 S. C. J. 394 : (1980) 
i M.L.J. (S. C. 11: A.I. R.1979 S C. 
1298. Fromthe  abovesaid decisions it is 
clear that “‘heirs” (varsu) would mean both 
males and females who are entitled to the 
property of another under the 
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law of inheritance. Another term used in 
the trust deed which requires to be  con- 
sidered is the word ‘santhathi’. In the 
Tamil Lex‘con, published under the authority 
of the University of Madras, Volume III, 
Part I, 1928 Edition at page 1262, the word 
‘Santhathi’ is given the following meaning. 
‘Santhathi’? descendant, heir, son, lineage, 
pedigree”. It is clear from the decision of the 
Orissa High Court in Indramani Devi's case, 
(A. 1. R. 1961 Orissa 9) that according to 
Mitakshara of Vignaneswara, the word 
‘santhathi’ would mean only male issue, 
Further even though the expression 
‘santhathi’ according to dictionary meaning 
connotes all classes of issues or heirs,whether 
male or female, yet in a particular context 
they miay be restricted to male heirs only. 


It is in this background the meaning to be 
attached to the expression ‘‘varsu’’ as 
*santhathi" inthe trust deed has to be 
interpreted Prior to the introduction of the 
Hindu Succession Act, 1956, the Mitakshara 
system of law prevailed in Madras. The 
rules of inheritance under the Mitakshara 
law were based on the text of Manu: *'Sons 
take the property; to the nearest sapinda, 
the inheritance next belongs". Mitakshara 
recognises two modes of succession, succes- 
sion by survivorship and succession by 
inheritance. Ifa male Hindu at the time of 
his death was a member of a 
Hindu undivided family, technically called 
coparcenary, his undivided interest in the 
coparcenary property devolved on his 
coparceners by survivorship. On the other 
hand his separate. property would devolve 
on his sons, his grandson bya predeceased 
son, and his greatgrandson whose father 
and grandfather are both dead, the grandson 
representing his father and the great 
grandson representing his grandfather. The 
female heirs would come _in only after the 
male heirs and they would take only a limited ' 
estate. It was only in 1937, thata widow 
ofa deceased Hindu was brought 
in as heir entitling her to succed to the 
interest of her husband in the Hindu joint 
family property. However, the provisions 
of the Act made it clear that ‘the interest 
which would devolve ona Hindu widow 
under the provisions of the Act would only 
bea limited interest known toas Hindu 
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woman's estate, . Thereafter in 1956, the 
Hindu Succession Act came to be enacted 


conferring absolute rights on female 
members of. Hindu family. Consequently 
when in 1919, aHindu governed -by 
Mitakshara Law spoke of ‘varsu’ and 


. ‘santhathi’ one can “naturally “infer-that he 


would have had-in -his- mind only* such 
persons who would -be - entitled in-dàw-to 
succeed to bis? property and -who *woüld be 
in a position to transmit the interest in' tbe 
property to his heirs.--When süch'a person, 
stated that the trusteeship should devolve 
on-his........it could be-presumed that the 
words ‘jeshta-varsu’-- and 'sánthatbi- were 
used in a- restricted sense meaning only male 
heirs. This is -fortified by the ^ principles 
settled by-the decisions «of: the- Court in the 
matter-of interpretation*of deeds. - Venkata 
Narasimha Appa - Rao- v. "Parathasarathy 
Appa Rao,(1913) 41 I. A. 51:0 L. R. 37 
Mad. 199 : 23 M. L. J. 419 :131. C. 166, 
See also Sasamka Bhusan v. Gopi Lalday, 
A, I. R. 1935 Cal. 716 ; Bimalabala v. Deb 
Kinkar, A. I. R. 1932 Pat. 267 ; Ranchhod 
Mayaram v. Bai Jayanthi, A.I. R. - 1926 
Bom. 309; and Lakshmana Nadar v. 
R. Ramiah, 1953 S. C. § 520: 1953 S. C. R, 
848 : (1953) 1M. L. J. | 834: A. I. R. 1953 
S. C. 304. [Paras. 14 and 15.] 


In this case taking into account the surround- 
ing circumstances, the notions of a Hindu 


which would have prevailed in 1919 and the 


fact that the executants of a trust deed. were 
making provision for the performance of 
certain special poojas for the deity in the 
Krishnan Koil and that too from the joint 
family property belonging to the family over 
which the female could not have any right 
at that time. The intention of the executants 
of the document would only be to continue 
to keep the office of trustee inthe male 
issue. Therefore when- they used the words 
“Cmoyonrta FHSS org Lui ur* 
they would have only meant eldest male 


member of the family .of Lakshmana Iyer- 


from time to time. [Para. 21.] 
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Appeal under clause 15 of thé Letters Patent 
against the judgment of Mr. Justice Sethu- 
raman, dated 9th December, 1977 and passed 
in A. S. No. 341 of 1974 preferred to. the 
High Court, Madras against the decree of the 
Court of the 1I Additional Subordinate 
Judge, Madurai, dated 8th March, 1974, and. 
passed in O. S. No. 208 of 1970.. 


M. R. Narayanaswami, for Appellant. 
T. R. Mani, for Respondent. 


The Judgment of the Court was delivered by 


Padmanabhan, J,—This Letters. Patent 
Appeal involves an interpretation ofa trust 
deed executed on 16th March, 1919. by two 
brothers Lakshmana Iyer and Krishnaswamy 
Iyer who were coparceners of a Hindn 
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Mitakshara joint family. The appellant is 
-the defendant in O. S. No. 208 of 1970 on 
the file of the Additional Subordinate Judge, 
Madurai. Lakshmana Iyerand Krishna- 
swami Iyer were the sons of one Subbier. 
Subbier died in 1921. Itis , stated that 
Krishnaswami Iyer died issueless. We are 
not concerned inthis appeal with Krishna- 
swami Iyer. Lakshmana lyer died. in 1970. 
The plaintif Visalakshi Ammal who died 
subsequent to the filing of the suit is the 
daughter of the said . Lakshmana Iyer and 
Sundaramier the -defendant (the appellant 
herein) is the son of Lakshmana lyer.. The 
plaintiff has filed the suit for a declaration 
that she is entitled to the office of trustee for 
“K. Subbier and Sons Charities", Madurai, 
for delivery of possession of the suit proper- 
ties and for rendition of accounts by the 
defendant. The trial Court granted a decree 
in favour of the plaintiff. The defendant 
filed A. S. No. 341 of 1974 on the file of this 
Court which has been dismissed. Hence 
this Letters Patent Appeal by the defendant. 


2. The question for consideration is whether ` 


the plaintiff is entitled to be the trustee 
under Exhibit A-1 dated 16th - March, 1919, 
executed by  Krishnaswami Iyer and 
Lakshmana Iyer. It may be mentioned 
that at the time ihe trust deed was executed, 
their father Subbier was alive and he died 
only. in the year 1921. The trust deed 
recites that the executants along with their 
father had already set apart — the properties 
for charities in.connection with Prasanna 
Venkateswara.of Krishnan Temple. ' It is 
further stated thatthe trust deed was being 
executed at the behest of their father 
Subbier. Under the trust deed, the proper- 
ties of the family valued at Rs. 16,500 have 
been dedicated for charities connected with 
tlie temple. The deity has tó be brought tc 
the coconut tope belonging to the family and 
pooja and naivedyam should be performed. 
There has to be a feeding of the . devotees. 
Further there is a provision that some assist- 
aüce has to be rendered to the poor students 


belonging to the Sourashtra- community to: 


the extent of a minimum of Rs. 500, There 
is no controversy between the parties 
before us as regards the ; charities to be 
performed under the deed of trust. What 
we are concerned is only the devolution of 
the office of trustee in terms of the provi- 
sions contained in the deed of trust. 
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3. As regards the devolution of the office 
of trustee the trust deed constitutes 
Lakshmana Iyeras the first trustee. The 
mode ‘of devolution of the office of trustee is 
described as follows:— 


C@iugwursGea Gy Sto osk ahu i 
air criada Qwan iub, AA 
SHE GIGS g wo r Gage 
artesrreaGa sha upbuegurw 
Qara ager Gab BLSA 
ur GCoveser ig. & SAT DD, 


Quorarnrd 55650 emeneu)e ef 
UT B-55 Se me) Thad Ayo 
sours) giud, AU Dor Gi. 
uri etrits (nib Tisd Awoyo a ui, 
ut- GRQ amia 5&5) WM) Mair aab 
Gribig Gseéraepb Filumw. BLASS 
(gs unuepib urgsGub aXcir®’’. 


(Thus, the above charities must be carried 
out every year without interruption by 
Lakshmana lyer and after him by Lakshmana 
Iyer’s eldest ‘‘varish’’ from generation to 
generation through '"'Santati". If the per- 
formance of the charities is not done 
properly, then Krishnaswami Iyer and after 
him his varish would be entitled to remove 
the eldest varish of Lakshmana lyer and 
carry out the performance in.a proper way.) 
Both the trial Court as well as the learned 
single Judge have taken the view that 
*jeshtavarisu' would take in male as well as 
female heirs and consequently as . the 
plaintiff, the daughter of Lakshmana Iyer, is 
elder to the defendant, the office of truste 

would devolve on her. 


4. Mr. M. R. Narayanaswami, the learned 
counsel for the defendant contends that in con- 
struing the above provision the Court should 
placelitself in the arm-chair of the executants. 
Though the term ‘varisu’ on its literal sense 
would take inamale as well-as female.heirs, 
normally it refers to only legal heirs. When 
a person governed by Hindu Mithakshara 
Law, in its pristine purity, executes a trust 
deed and states that the line of succession 
should be according to ‘jeshtavarisu’ it must 
necessarily mean only in the order of 
seniority of the male heirs. The learned 
counsel further contends that as per the 
Mitakshara Law as it stood in 1919 a son 
would be the legal heir and consequently 
both Lakshmana Iyer and. Krishnaswami 
Iyer must have only intended that the 
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management of the trust created by the 
family should continue to vest with the 
family and only the eldest of the heirs in the 
male line, from time to time, should be the 
trustee. The learned counsel seeks support 
to this argument from the fact that under 
the document Krishnaswami Iyer and his 
heris have been excladed from the line of 
succession and have been given a right only 
to intervene if the trustee did not perform 
the functions of the trust properly. The 
further argument of Mr. Narayanaswami is. 
that if for any reason this Court does not 
accept his contention, then the office of 
trustee should devolve in terms of section 7 
of the Hindu Succession Act. 


S. Mr. T. R. Mani on behalf of the plaintiff 
contends that *varisu' will take in both male 
as wellas female heirs. Even under Hindu 
Mitakhsara Law as understood from very 
early times females were never considered to 
be disqualified from holding the office of 
trustee, that therefore it could not be said 
that Lakshmana Iyer and Krishnaswami Iyer 
would have deliberately excluded females 
from succeeding to the office of trustee and 
consequently the plaintiff being the eldest 
heir at law, when Lakshmana Iyer died in 
1970, would be, entitled to become the 
trustee The learned counsel further lays 
emphasis'on the fact that, if really the 
brothers wantedtrusteeship to remain only 


in the male line, there is no reason why they’ 


should have kept out Subbier from being the 
first trustee. ~ 


6. The words that call for interpretation in 
the trust deed are Ges... armia sorm aal 
$559 —tugibricopulmuüt — (3)cn Le L-minoo? 
The word ‘varisu’ means an heir at law. The 
term ‘waris’ arose for interpretation in 
Jagdeo v. Dy. Commr. Partabgarhl. There, 
one Raja Ájit Singh had executed a will on 
6th November, 1884 under which he provided 
that one Raja Partab Bahadur Singh would, 
after his death get all his properties and 
would be his ‘waris’. and ‘janashin’. In 
construing the words ‘waris’ and ‘janashin’ 
Hasan, J, observed as follows: 


“The word ‘waris’ and ‘janashin’ are well- 
known words of limitation denoting and 





1, A, L R. 1926 Oudh 431, 


. tion of the Sanskrit 
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estate of inheritance; ‘but this natural 
meaning may of course be displaced by 
the context as showing a different meaning. 
According to my judgment, however, 
there is nothing in the context to alter the 
natural and original meaning of these 
words. The literal translation of the 
word ‘waris’ is heir and of ‘janashin’ 
locum tenens. Ordinarily a person : does 
not take an estate in the character of an 
heir without possessing the quality of 
. transmitting the inheritance to his future 
heirs according to law'*. 


7. In Safdar Ali v. Maksudali}, it has been 
held:—‘heirs’ means both of male and 
female line unless otherwise restricted", 


8. In Dundoobai Anandrao v. Vithalrao 
Anandrao*, the Bombay High Court was 
called upon to interpreta decree of 1894. 
The portion of the decree which gave some 
properties to one Nilkanthrao stated, he 
should accept the same and the permanent 
‘vashiwat’ should continue with him and his 
**heirs" (here the word used is waras). The 
question was whether the widow was the 
heir. The Bombay High Court held thus:— 


“But the word ‘waras’ which „is used 
elsewhere is a general word which includes 
the widows.” 


9, In Indramani Devi v. Rathunath Bhanja’, 
it has been observed as follows:— . 


**The experssion ‘varesh’ is a Persian term 
which, according to Wilson’s Glossary 
means ‘heir’ and would include a widow. 
... .. In the Oriya Bhasha Kosh of 
Sri Gopal Chandhra Praharaj, the word 
‘varesh’ (or Varish) has been given the 
following meanings: ‘Hair. Successcr -to 
the property of a deceased person. 
Claimant to property. 


it is thus clear that the word is not restricted 
to male heirs only Mr. Das ingeniously 
contended that the expression ‘Varesh, 
occurring in Exhibit l-a is an Oriya corrup- 
expression ‘aurasa 
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and as such it should be construed to mean 
male heirs only. I am unable to accept this 
interpretation. The Sanskrit expression 
* Aurasha' is fundamentally different from 

_ the Persian expression ‘Varesh’ which has 

. been used in. the aforesaid document. 
Moreover, even in Sanskrit the expression 
*Aurasa' is not restricted to male descen- 
dants. It would inciude any issue born 
of a person i. e. sprung from the loins of 
a person (literally produced from the 
breast) whether male or female" 


— 


In Ne Krishnammal v. R. Ekambaram}, the 
Supreme Court held as follows:— 


“Legal terms such as ‘heirs’ used ina 
will must be construed in the legal sense, 


unless a contrary intention is clearly 
expressed by the testator. The word 
‘heirs’ cannot normally be limited to 


"issues' only. It must mean all persons 
Who are entitled to the property of another 
under the law of inheritance.’’. 


From the above it is clear that ‘heirs 
(varisu) would mean both male and female 
who are entitled to the property of another 
under the law inheritance. 


11. Another term used in the trust deed 
which requires to be considered is the word 
*santati., In Tamil Lexicon, published 
under the authority of the University of 
Madras, Vol. III, Part I, 1928 edition, at 
page 1262 the word ‘santati’ is given the 
following meaning : 
Santati Descendant, heir. 
Son, 


Lineage, pedigree.;, 


12. In Indramani Devi v. Raghunath Bhanja?, 
The Orissa High Court had to consider the 
meaning of the expression  *his-santan' 
occurring in a document. On behalf of the 
appellant it was contended that ‘santan? 
would mean issue whether male or female 
and consequently nis-santan would mean 
issueless male or female. On the other hang, 
on behalf of the respondent it was contended 
that in the context of the facts of the case 








1. (1980)1 M.L. J. (S. C ) 11: (1979) 2 S. C.J. 
394 : (1979) 3S. C. C. 273 : (1979) 3 S. C. R. 
700° A. I. R. 1979 S. C. 1298; 

2. A. I. R, 1961 Orissa, 9, 
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the word 'santan' should be limited to mean 
only male issues. Dealing with this question, 
the learned Chief Justize of the Orissa High 
Court observed as follows:— 


*"There was acute controversy about the 
meaning of the expression ‘nis-santan’ 
occurring in Exhibit 5. According to 
Mr. Mohanty santan means issue-whether 
male or female and consequently, nis- 
santan would mean  issueless-male or 
female. Mr. Das contended thatin the 
context, the word 'santan' must be limited 
to mean only male issues. In 
Sri G. C. Praharaj’s Bhasha Kosh the 
expression ‘santan’? has been explained as 
being equivalent to *'santati" which expres- 
sion also has been explained as meaning 
issue whether son or daughter. While 
dealing with the expression nis-santan the 
learned lexicographer pointed out that it 
means either issueless or sonless. “Santan” 
isa Sanskrit expression w hose ordinary 
meaning is  'progeny, offspring, issue' 
Which may be either male or female. It 
is true that in a particular context it may 
be limited to male issues only". Italics 
supplied). 


13. Thelearned Chief Justice of the Orissa 
High Court then referred to the following 
passage from the judgment of the Privy 
Council in Buddha Singh v. Laltu Singh}, 


^ “The word *descendants' in 
Mr. Colebrooke’s translation is, in the 
original, *'Santana" which means race, 
lineage or posterity, and is still used among 
Hindus to mean male progeny without 
limitation... Mr. Justice Telang construes 
it. as. meaning ‘continuation.’ Other 
learned Sanskritists interpret it to mean an 
uninterrupted series of progeny or heirs. 
Their Lordships have no doubt that Vigna- 
neswar used it inthe sense of lineal male 
descendants.” 


The learned Chief Justice further obseryed : 


“Similarly, in Chinnaswami v. Kunjy?, 
there is a reference to the opinion of 
Mr. Harrington, one of the Judges of the 
Sadar Dewani Adalat to the effect that the 





1. (1915)42 I. A. 208 329 M. L. J. 434:2 L. W. 
$97 : A. I. R. 1915 P. C. 70. 
2. (1912) I. L. R. 55 Mad. 152: 21 M.L. J. 856 
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: expression ‘santan’ should be understood 
as a generic term for _ male issue or 
descendants Rutchepuity Dutt -v. Rajunder 
Narain’. But the construction of the 
exoression ‘santan’? occurring in the 
Mitakshara cannot necessarily be a_ guide 
for construing) that expression used ina 
village note like Exhibit 5 prepared in 
Oriya by a village officer in 1893. It was 
pointed'out in Kumud Krishna Mandal v. 
Jogendra?, that the expression ‘santan’ 
used in Bengali document of the 19th. or 
20th century should be construed to mean 
issue generalfy, whether male or female, 
and.that the observations of the Privy 
Council in Buddha Singh v. Laltu Singh? 
based on its interpretation of that expres- 
sion occurring in the  Mitakshara of 
Vignaneswara, a Sanskrit work, would not 
bea guide. The Oriya meaning of the 
expression is also similar to the ‘Bengali 
meaning as will be clear from the meaning 
given in Sri G. C. Praharajs Bhasba 
Kosh. 


Itisthus clear that though expressions 
‘santan? (varish) according to their 
dictionary meaning connote all classes of 
issues or heirs, whether male or female, 
yef ina particular context they may be 
restricted to male heirs only (italics 
supplied). To a similar effect is the 
decision reported in  Perkashlal v. 
Rameshwaranath*, where it was pointed 
out that though etymologically the expres- 
sion ‘al aulad? may include female as well 
as'male descendants in -construing the 
expression ina grant ina particular part 
of the country, its meaning may be 
restricted to male descendants only on the 
basis of the custom proved to have 
prevailed at the time of the grant and sub- 
requently in that part of the country. In 
the instant case, however, no such custom 
has been proved, noris there anything in 
the context to justify the giving ofa 
narrow meaning of the expression ‘nis- 
santan’ found in Exhibit 5”. : 


It is clear from this decision of the Orissa 
High Court that according .to.Mitakshara as 
interpreted by Vignaneswara, the word 








1. (1932-41) 2 Moo. ind. App. 132: 

2. (1917) 26 Cal. L. J. 250. 

3. 22 Cal. L. J. 481: 29 M, L. J. 234: 2L. W, 
897:(1915) 421.A 208 A.I R.1915 P. C. 70. 

4, (1904) I. L. R. 31 Cal, 561, 
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‘santati would ' mean only «male issue. 
Further, though the expression, 'santati' 
according to dictionary meaning. connoted" 
allclasses of issues or heirs, whether malé 
or female, yet in a particular context 
they may be restricted to male heirs only(^ 


14. Itisin the background of the meaning 
to be attached to the expressions ‘varish’ and 
'santati' that we have to interpret the trust 
deed executed by  Eakshmana Iyer and 
Krishnaswami Iyer. Prior to. the introduc- 
tion of the Hindu Succession Act, :1956, the 
Mitakshara system of law “prevailed. in 
Madras. The rules of inheritance under the 
Mitakshara Law were based on the text of 
Manu: *'sons take the property;,.to .the 
nearest sapinda, the inheritance’ next 
belongs." Mitakshara recognises two modes 
of succession—succession by survivorship and 
succession by inheritance. Ifa Hindu male 
died and at the time of his death he wasa 
member of a Hindu undivided family, techni- 
cally called coparcenary property devolved 
on his coparceners by survivorship. On the 
other hand, his separate property would 
devolve on his son, his grandson by a pre- 
deceased son, and his greatgr-andson whose 
father and grandfather are both deed, the 
grandson representing his. father and the 
great grandson representing his grandfather: 
The female heirs would come in only. after 
the sale heirs and they would take only a 
limited estate. It was only in 1937 by the 
Hindu Women's Rights to Property Act, 
1937, that a widow of a deceased Hindu was 
brought in as an heir entitling her to succeed 
to the interest of her husband in the Hindu 
joint family property. However, the provi- 
sions of the Act made it clear that the inte- 
rest which would devolve on a Hindu widow 
under the provisions of the Act would only 
be a limited interest known .as Hindu 
woman's estate. Thereafter, only in 1956, 
the Hindu Succession Act came to be. enacted 
conferring absolute rights on female members 
of the Hindu family. Consequently, when 
in 1919, a Hindu governed by Mitakshara 
law spoke of ‘varish’ and ‘santati? one can 
naturally infer that he would have had in his 
mind only such persons who would be enti- 
tled inlaw to succeed to his property and 
who would be in a position to transmit the 
interest in:the property to his. heirs. When 
sucha person stated that the trusteeship 
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should devolve on his ‘Ggayl-amrira #558 
wpibuésrur? itcould be presumed, that 
the words *jeshta varish and 'santhathi' were 
used in a restricted sense meaning only male 
heirs. 


15. This is fortified by the principles settled 
by decisions of Courts in the matter of inter- 
pretation of deeds. In Narasimha v. Partha- 
sarathy! one Narayya by his will empowered 
two of his wives,  Pappamma and 
Chinnamma to adopt a son. Chinnamma 
died in 1881. Thereafter, the surviving 
widow Pappamma adopted one Venkata- 
ramayya. One of the grounds on which this 
adoption was challenged before the Privy 
Council was that under the terms of the will 
- Narayya had given a joint power of adoption 
to his two wives to be exercised when they 
thought it desirable to adopt. Consequently, 
the adoption to be made pursuant to the 
power conferred on the wives under the will 
should have been the joint act of the two 
wives. Inthis view, it was contended that 
the power could not be exercised by the 
surviving wife after the death of one ofthe 
two wives, since thereafter there could 
be neither agreement nor joint action. On 
the other hand, it was contended, contra, 
that the Judicial Committee should not 
apply the rules of law prevailing in England 
with regard to joint donees of a power and 
should give effect to the intention of the 
testator. With respect to procuring for 
himself an heir by adoption who could per- 
form the religious ceremonies. The Judicial 
Committee, speaking though Lord Moulton, 
stated that in the ordinary case of giving a 
joint power to two donees it should be 
exercised by the the donees jointly. How- 
ver, Lord Moulton proceeded further and 
observed as follows:— 


“In all cases the primary duty of a Court 
is to ascertain from the language of the 
testator what were his intentions, i. e., 
to construe the will. Itis true that in so 
doing they are entitled and bound to bear 
in mind other matters than merely the 
words used. They must consider the 
surrounding circumstances, the position 
of the testator, his family relationships, 
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the probability that he would use words in 
a particulars sense, and many other things 
which are often summed up in the some- 
what picturesque figure. ‘The Court is 
entitled to putitself into the testator's 
armchair’. Among such surrounding 
circumstances which the Gourt is bound to 
consider none would be more important 
than race and religious opinions, and 
the Court- is bound to regard as 
presumably (and in many cases certainly) 
present to the mind of the testatory 
influences and aims arising therefrom. But 
all this is solety asan aid to arriving ata 
right construetion of the will, and to 
ascertain the meaning of its language 
when used by that particluar testator in 
that document...... ...... This fundamental 
principle does not clash with the principle 
that the Court will not necessarily apply 
English rules of construction. to such a 
will as we have here to deal with. These 
rules of construction amount in many 
cases to nothing more than saying that a 
special phrase which may be used in more 
than one sense shall priva facie be deemed 
to be intended to bear one particular mean- 
ing, unless from the consideration of the 
' context or the surrounding circumstances, 
the Court can come to the conclusion that 
it is there/used in a different sense. ........ 
That native testators should ‘be ignorant 
of the legal phrases proper to express their 
intentions, or of the legal steps necessary 
tocarry them into effect, is one of the 
most important of the surrounding 
circumstances’ which the Court must bear 
in mind, and it is justified in refusing to 
allow defects in expression in these matters 
to prevent the carrying out of the testator’s 
truc intentions. But these intentions must 
be ascertained by the proper construction 
of the words he uses and once ascertained 
they must not be departed from". 


16. The above decision has been followed 
by a Bench of the Calcutta High Court in 
Sasanka Bhusan v Gopi Baldev. 


i7. In Bimalabala v. Deb Binkar?, it is 
Observed as follows : . 


1 ——M—— 
1]. A. I.R. 1935 Cal. 716. 
2. A.J. R. 1932 Patna 267, 
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**But the directions given by the founder 
ofa religious endowment'as to how the 
office of the shebait is to devolve are not 
to be construed on the same principle as 
the gift of property. The most obvious dis- 
tinctionis that the founder of a trust is 
generally concerned about the fitness of 
the person who is to carry on the trust 
after his death, but no such considerations 
generally arise in the case ofa gift to a 
private individual. When the intention of 
the donor is clearly expressed there can 
obviously be no difficulty in construing 
the document and no extraneous evidence 
would be admissible for the purpose. 
Where however the words used in the 
document are not very clear, the intention 
of the executant may, I take it, be construed 
not only in the light of the surrounding 
circumstances, but also of such considera- 
tions as are generally present in the mind 
ofa: Hindu founder of a trust. In this 
view, Bose, J., was in my opinion quite 
justified in referring to the fact thata 
daughter who might be married anywhere 
cannot look after the debuttar properties 
so wellas his son. To same effect are 
also the following observations made by 
Madgavkar, J., in Ranchhed Mayaram v. 
Bai Jaijantip+, in the following passage : 


"The respondent’s claim really rests upon 
the right now in question being treated as 
a heritable right in exactly the same 
manner as ordinary property under Hindu 
Law.’ But both by reason of the grant 
being in favour of the Goddess and 
particularly the third condition of 
inalienability by way of gift or deed of 
inheritance, the right to’ officiate. and to 
enjoy the net profits cannot be placed 
absolutely on a par with the rights to 
succession in ordinary Hindu property. 
The vahivat in the grant was in our opinion 
meant to be assigned to the family of 
Dayaram; and the moment any descendant 
passed out of the family, as for example 
by adoption or by marriage. the right ipso 
facto ceased. Any other view such as the 
one for which the respondents contend 
would not only widen the succession 
beyond undue bounds, but would give rise 
to difficulties incarrying cut the worship 
}. A.1. R. 1926 Bom. 309. 


—— 


for which in this particular Gase access to 
the joint family house is necessary." 


18. In Dakshmana Nadar and others v. 
E. Ramier!, the Supreme -Court has observed 
thus: : 


“The Court's primary duty in such cases 
is to ascertain from the language employed 
by the testator ‘what were his intentions’, 
keeping in view the surrounding circum- 
stances. his ordinary notions: as a Hindu 
in respect to devolution of his property, 
his family relationships etc., in other 
words, to ascertain his wishes by putting 
itself, so to say, in his arm-chair”. . 


Now let us turn to what some of the learned 
authors say on the subject. In Mulla's 
Principles of Hindu Law, 1982 Edition, page 
491, the principle is stated thus: 


. “In determining the construction of a- 
will what we must look to, is the intention 
of the testator. The Hindu Law, no less 
that the English law, points to the inten- 
tion, as the element by which we are to be 
guided in determining the effcct of a testa- 
mentary disposition; nor.......... .. ....—.... 

is there any difference between the one 
law and the other. as to the materials 
from which the intention is to be collected. 
Primarily the words of the will are to be 
considered. They convey the expression 
of the testator's wishes, but the meaning 

- to be attached to them may be affected by 

- surrounding circumstances, and where 

- this is the case those circumstances no 

: doubt must be regarded. 


In all cases the primary duty ofa Court 
' isto ascertain from the language of the 
testator what were his intentions i.e., 
construe the will. It is true that inso 
doing they are entitled and bound to bear 
in mind other matters than merely the 
words used. They must consider the 
surrounding circumstances, the position 
ofthe testator, his family relationships, 
the probability that he would use words in 
a particular sense, and many other things 
which are often summed up in the some- 
what picturesque figure; The Court is 
entitled to put itself into the testator's 





1, 19538.C. J. 420 : (1953) 1 M. L, J. 834 ; 
1953 S. C. R. 848 : A. I.R. 1953 S, €. 304. ` 
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a'arm-chair. ı Among such surrounding 
circumstances which the Court is bonnd 
to, consider none would be more important 
_ than race and religious opinions .. .. 


t 


In construing the will of a Hindu it is not 
‘improper to take into” consideration what 
iare known to be the ordinary notions and 
wishes of Hindus with respect to the 
“devolution for property. The predelictions 
! of the class to which the testator belongs 
maybe kept in view. Wherea testator 
` gave certain properties to his daughters 
"with a direction that they should enjoy 
the interest with their sons, grandsons 
etc. and that neither the daughters nor 
their sons or grandsons, etc., should be 
entitled to give, sell or mortgage the pro- 
perties, it was held that the daughters 
and the daughters! sons took only life 
estates. In construinga will made after 
the coming into operation of the recent 
legislation and particularly the Hindu 
Succession . Act, 1956, the Court may 
assume that the testator knew of the 
radical changes that have been brought 
about in the general law of inheritance 
and that women now, as a general rule, 
iba absolute estates of Inheritance". 


~ 


w 


19: The principle of interpretatioa is found 
stated thus in Hindu Law by N. R. Raghava- 
chariar, Vol. I, Page 468: 

“In all cases the primary duty of a Court i is 
. to ascertain from. the language of the 
testator what were his- intentions: The 
. true intention of , the testator has to be 
,,gatheréd, not by attáching importance to 
“isolated expressions but by reading the 
will as a, ‘whole with all its provisions and 
‘ignoring none of them as redundant or 
contradictory. There is no difference 
between the English and Hindu Laws as to 
the.materials from which the testator's 

` intention is to be collected. Primarily the 
., Words of the. will are to be considered. In 
4:80 doing the Courtis entitled and bound 
"tò bear in mind other matters than merely 
; the words used, such as the surrounding 
circumstances, the ‘position of the testator, 

| ‘his family relationships and many other 


things which are often summed up ‘in the 


“The Court 


somewhat picturesque figure., 
| is entitled to put itself into the 
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testator’s armchair.” ^ Among such 

. surrounding circumstannces, none would 
be mote important than race. and 
religious opinions, and the Court - is 
.bound to regard as presumably, and in 
many cases certainly, present to the mind 
of the testator influences and aims arising 
therefrom," 


20. The same principles are found stated in 
Mayne’s Hindu Law and Usage by 
S. S. Iyengar, 10th Edn, page 906 : 


‘As an aid and solely as an aid to arriving 
at a right construction ofa particular will 
and to ascertain the meaning of the 
language used by the particular testator 
a Court is entitled and bound to bear in 
mind the surrounding circumstances, the 
. position of the testator, his family 
relationships, probability that he would 
use words in a particular sense and his 
social the cultural environment. In other 
words, the Court is entitled to put itself 
into the testator's arm-chair.” 


21. lt ìs in the light of the above principles, 
the trust deed in question has to be inter- 
preted.. For the purpose of construction of 
this trust deed -we have necessarily to go 
back to 1919 and put ourselves in the arm- 
chair of Lakshmana fyer and Krishnaswami 
Iyer. Under the circumstances then pre- 
vailing and under the ordinary notions of 
pérsons governed by Mitakshara Law, the 
son, the grandson and the great-grandson 
were considered to be the legal -heirs and 
competent to perform the oblations of a 
deceased Hindu. The females succeeded to 
the property of a male only in the absence 
of a male heir and they in turn took only a 
limited estate. That being the case, it would 
be natural to presume that the executants 
of the trust deed would have thought of ently 
the male line while prescribingthe devolution 
of the, office of trustee. This should be 
particularly so because they were making an 
endowment for the performance of the 
worship in a Krishnan Koil, the deity. being 
brought to the family coconut tope and 
spécial pooja being performed. tn the light 
ofthis provision one can naturally expect 
that a devout Hindu should have thought 
that the Pooja should be periormed by the 
eldest male member of. the family. itis a 
matter of common knowledge that among 
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‘Hindu families, particularly joint families, 
‘when religious ceremonies are performed, 
the eldest male member of the family is 
given importance. It is because of the 
importance attached to the eldest male 
member of a Hindu family the eldest male 
member or manager was given at the time of 
partition a larger share of the joint family 
properties than that allowed to other 
coparceners on the ground that he would be 
‘entitled to what was called "Jestabagam', 
which no doubt, has now become obsolete. 
If the contention urged by Mr. T. R. Mani, 
were to be accepted, then 
which necessarily took in the duties or per- 
forming the worship of the deity in the 
manner prescribed under thetrust deed would 
have gone out of the family if Lakshmana 
dyerand Krishnaswami Iyer which would have 
been far from their intention atthe time 
when they executed the trust deed in 1919. 


‘notions of a Hindu that prevailed in 1919 and 
{were making provision for the performance 


{of certain special.poojas for the deity in the 
{Krishnan Koil and that too at the joint. 







over which the female members could not 
| have any right at that time, the intention of 
jthe executants would have been only to con- 
{tinue to kept the office of trustee in the male 
Mine. Therefore, when they used the words 
ACRL alrite FSA upibuepwru” 
|they could have only meant the eldest male 


22. Then, there only remains for our con- 
sideration whether the conclusion reached 
by usare in any way of affected by the 
‘decision of the Supreme Court in Angurbala 
v. Debabratat, and Chockalinga Sethurayar 
v. Árumanayakam?, which have been relied 
"upon by the learned single Judge. At ths 





1l. 1951 S. C. J,394 : 1951 S. C. R. 1125 :64 
'L. W. 960 :A. I.R. 1951 S. C. 293. 
2. 1969 S. C. J.102 :(1969) 2 M. L.J. (S. C ) 
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the trusteeship- 


/the fact that the executants of the trust deed. 


jfamily property belonging to the family 


"rn 
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Stage: we may make it clear that’ it. was not- 


disputed before us by Mr. T. R:-Mani-that: .. 


it is only in cases where the founder -of a- 
trust has not prescribed any particular mode 
of devolution to the office of trustee would: 
the question arise for consideration as to who 
should succeed to. the office of trustee. In- 
this case, both. the counsel for the appellant 
and the respondent. proceeded on -the basis 
that the trust deed did prescribe a- mode of 
devolution. However, they joined issue only 
on the question as regards the interpretation 
as to the particular mode of devolution 
prescribed in the document. In Angurbala v. 
Debabrata!,one of the questions that the 
Supreme Court was: called. upon- to decide 
was whether ‘shebaitship’ was property. 
This case was heavily relied -upon by 
Mr. T. R Mani forthe observation made by: 
the Supreme Court in paragraph 20 that the 
word ‘heirs’ cannot normally be limited to 
issue only it must mean all persons who are 
entitled to the property of another under the 
law of inheritance. In the said case, two 
persons N and M together executed a docu- 
ment by which certain properties - were 
dedicated to a deity. The document provided 
for the performance of various rites, 
ceremonies and festivals and the manner in 
which the expenses had to. be met. N con- 
stituted herself the’ first shebait; After Ber 
death, N was to become the shebait.. After 
M his wife K and after K's death, the heirs 
M were to act as shebaits. The wife of N 
predeceased him and consequently on the 
death of M, the question arose who the heirs 
were at the time, the succession opened.. It 
was in this context that the meaning to be 
attached to the ‘word ‘heirs’ arose for con- 
sideration before the Supreme Court. As 
rightly pointed out by.Mr. Narayannswami 
the specification of the persons. to become 
trustees came to an end with the death of M, 
his wife K having predeceased him. . Beyond 
that point, the document did not particularly 
specify the persons who should -become 
trustee, but merely stated that the office 
should devolve on *'the heirs" of M. It-was 
in this context, the Supreme Court observed 
that the expréssion ‘heirs’. has not been used 
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- in -— =e — —— — ————— e 
-- = ~ 2.. m = w - -— - japi 


` 


without leaving 


266 


in any restricted or limited sense and extends 
to all persons who are entitled to: succeed 
under the law. 


23. The same is the case. with the decision 
in Chockalinga Sethurayar v. Aruma- 
nayakam!, where one Rangayya executed a 
will in 1884 constituting a trust in respect of 


. some of his properties for certain charitable 


purposes. He constituted his nephew 
Dharmalinga and his wife Karuthammal as 
trustees after his death. The will also 
provided that after the lifetime of these two 


. individuals, the sons of Dharmalinga should 


be trustees, In their absence the 'vamsathar 
of Dharmalings should continue to conduct 
the saidcharities. On the death of Rangayya 
issues. in 1953, disputes 
arose Over the succession to thetrusteeship. 
The Supreme Court after referring to the 
facts of the case observed as follows : 


: “On a true reading’ of the will of 
Rangayya I, it is seen that the testator had 
prescribed a. line of succession for the 
devolution of the trusteeship only upto a 
point and not beyond it. According to the 
will after the death of the testator his 
foster son and his wife should continue to 

. be the trustees and after their lifetime the 
sons of Dharmalinga  Sethurayar, 
if any, should succeed to the trusteeship 
and in their absence the ‘vamsathar’ of 
Dharmalinga Sethurayar should take over 
the trusteeship. The direction contained 

. in the will as to the line of succession 
exhausted itself as soon as Rangayya Il 
become the trustee. He remained as the 
trustee till his death in 1953. "Therefore 
there is no question of the. *vamsathar' of 
Dharmalinga Sethurayar succeedinga to the 
trusteeship. As soon as Rangayya II took 

„over the trusteeship, the mode of succes- 
sion prescribed in the will came to an end. 


Rangayyn II became a fresh stock of 
descent. Thereafter the succession is 
tegulated by the ordinary rule of 
Mitakshara Law." 


It can therefore be seen in the said case the 
Supreme Court was concerned with succes- 
sion to the office of trustee, when the mode 
prescribed by the founder had come to an 


Ld 
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end. Undoubtedly, in such circumstances, 
different considerations would prevail. We 
are not faced with such a situation in this 
case. Allthat we have to consider is what 
is the mode of devolution prescribed for the 
office of trustee bythe executants of the 
trust deed. Weare not concerned who is. 
entitled to succeed to the office of trustee on 
any hypothetical ground that the trust deed. 
has not prescribed the mode of devolution 
of the office of trustee. Nor was the matter 
argued before us by the learned counsel for 
the respondent on that basis, The learneé 
single Judge, if we may say so with respect, 
has merely proceeded on the wide meaning 
to be given to the word ‘varish’ which, in. 
our opinion, cannot be applied to the facts. 
of this case, We therefore hold that under 
the deed of trust the office of trustee has to 
devolve on the eldest male member in the 
male line of Lakshmana Iyer. In this view, 
we hold that the plaintiff is not entitled to- 
be the trustee. We set aside the judgment 
and decree of the learned single Judge 
which in turn confirmed: that of the trial 
Court. Weallow the appeal. The suit 
will stand dismissed, but unden the circum- 
stances of the case there. will be no order as. 
to costs throughout. 


R. S. 





Appeal allowed 


~ 


lant is entitled to 
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IN THE HIGH COURT OF JUDICA. 


` 


TURE AT MADRAS '- " 
PREsENT:—R. Sengottucelon , 5. 


Deivani Ammal and another.. . ` 


we Abpellants* 


0. - 


Sabbiah Pillai po S : H Res fon dent. 


Hindu Law— Maintenance to wife—Decree 
for restitution of conjugal rights not complied’ 


with—Order for divorce passed— Husband 
expressing readiness to live with the wife 
and maintain her—C aim for maintenance 
by wife whether sustainable, : 


At common law, if the husband deserts 
the wife, the wife is entitled to main- 
tenance. According tothe Hindu Marriage 


Act even after divorce the divorced wife- 
permanent’ alimony: 


is entitled to get 
till she married again. There isa differ. 
ence between the two. The wife has a 
Cause of action for maintenance under 
the coMmon lawiftbere is desertion on 
the part of her busband'or cruelty which 
entitled her to live separately. If the wife 
fails to establish that she has got ihé 
right, then she is not entitled to main- 
tenance ur der common law, The (Court 
exercising jurisdiction un der the pro visions 
of the Hindu Marriágé Act is empowere d 
oe permanent alimony to å divorced 
wie, : 


In this case, thére isa decree against the 
first appellant for restitution of conjugal 
rights, which directs her to live with the 
resporident. Under the circumstances, 
the first appellànt cannot ha ve any justi- 
fiablé réason to live Separately. It is 
also séen that as the first appellant did 
not comply with the decreé for restitu- 
tion of conjugal rights, an order for 
divorce has also been passed dissolving 


the marriage of the first appellant with 


the respondent. Under these circum. 
stances, it cannot be said that the first 
appellant has got a cause of action under 
thecommon]aw to get maintenance from 
the respon dent. However the 


maintenance under 
Oae 
*S.A; No; 417 of. 1979, < 


DEIVANI AMMAL D. SUBBIAH PILLAI (Sengottuvelan, 7.) 


| [Para.-6]. 


first appel- 


oi A6th- August, 1983; 


tre 
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the provisions of the Hindu Marriag. 


i Act, which remedy is left open 


i [Faras.7 and 8.] 


The claim for maintenance of thé minor 
daughter cannot be disputed. The lower 
appellate Court has for gotten, his very 
R and did not consider his claim 
at all, 


Ihe decree of the trial Court fixing 
the quantumnot having been challenged 
before .the lower appellate Court it 
cannot be agitated in second appeal. 


Bu [Para 9] 
Cases referred to:— 


Rajagopatan v. Kamalammai, (1981) 2 
M.L J. 359: 94 L.W. 695 : A.LR. 1982 
Med; 187; Clear v. Glear, (1958) 2 All E.R. 
53. E " = 


Appeal against the decree of the District 
Court, Ramanathapuram at Ma dural, 
dated 24th August, 1978 and passed in 
Appeal Suit No. 30 of 1978 preferred 
against the décree of the Court ‘of the 
District Munsif of Srivilliputhur in 
Original Suit No: 554 of 1974. 


S. Krishnaswamy, for Appella nt. 
The Coiirt delivered-the following: 


Jupemznt i—This second appeal is filed 
by the plaintiffs in O.S.No. 554 of 1974 
On the file of the District Munsif, Srivilli- 
puthur., challenging the correctness of 
the judgment of the District ^ ‘Judge; 
Ramanatha pura m at Mádurai in A.S. No. 
300f 1978. The facts ofthe case are briefly 
as follows.: The firstappellant is the wife 
and the second appellant is the minor 
daughter.ofthe respondent herein. The 
firstappellant married the respondent 
in the year 1967 and the second appellant 
was born às a result of thesaid marriage. 
The first appellant's case 1s that she 
lived happily till the middle of 1970, 
when the respon dept took the jewels worth 

about Rs. 1,500 from the first appellant 
and sold them as a result of which 

there was a misunderstánding. The res- 
pondent illetreated the first ef algae 
intending to marry his sister's daughter 
aS his second wife. The ill-treatment was - 
also due to the instigation of the sister 
of the respondent. Eventually, the first 
appellant was sent out of thé house of 
the respon deii t after meting out the cruel 
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ireatMent. Hence the first‘ appellant 
claims that she is entitled to live apart 
from her husband and prays for a main= 
t€nance of Rs. 75 per mensem for her 
and Rs. 30 per mensem for the minor 
daughter: d S 


r 
A 


2. Tbe case of the respondent is that 
he didnot take the jeweles of the first 
appellantas alleged and that he did not 
also ill-treat the first appellant. The. 
respondent, on the ground that the first 
appellant had deserted him had filed a 
petition for restitution of conjugal 
rights in O.P. No. 46 of 1972- Sub=-Court, 
Ra mana tha puram at Madurai, and the 
same was allowed.. The first - aps 
pellant did not comply with the decree 
for restitution Of conjugal rights and 
on that basis the Sub-Court, Ra mana tha = 
puram -at Madurai passed an` order fòr- 
divorce in O.P. No. 46 of 1972, ‘t is -also 
the case of the respondent that he is 
prepared to live with the first appellant 
and maintain her as well as the .child. 
Regar ding the quantum, the respondent ’s 
contention „is that the claim i^ 
eXcessive. ^ ^^" i - 
3. The trial Court, after considering the 
evidence in the case, ca me to the con- 
elusion that the appellants had made out 
a Case for majntenance and taking into 
consideration the earrings ofthe respon- 
dent, the trial Court found that.the first» 
appellantis entitled to Rs. 50 per. men- 
sem and the second appellant is entitled 
to Rs. 15 per mensem by. Way of. maintes 
nance, and passed a decree. accordingly. 
As against the said judgment, the respons 
dent herein preferred an appealin A: S. 
No, 30 of. 1978 on the file of the District 
Judge of Ramanatha puram at Madurai: 
ThelearnedDistrict Jidge,ona reappraisal 
of the evidence, came to the conclusion 
that the first appellant is not - entitledto 
any Maintenance and in so far as the 
second appellant is concerned, the-]earned 
District Judge has failed to consider the 
claim and did not.make any reference to 
the claim Made by the second appellant. 
This second appeal is. filed by the appel-« 
lants herein challenging the validity and 
correctness of the judgment of the learned 
District Judge of Ramanathapuram at 
Ma durai. 20g ; i i 7 


4. Mr. S. Krishnasa my, the learned  Coun. 
sel appearing for the appellants, roised 
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the following contentions in support of 
his argument that the judgment and decree 
of the Jower appellate Court are not sus- . 
tainable:(1) The conclusion of the lower 
appellate Court that the first appellant 
is not: entitledto maintenance on. the 
ground th&t a decree for divorce had been 
passed against her is not correct since 
even a divorced wife is entitled to main" 
tenancé in law. (2) The lower appellate 
Court erred in - not. considering tbe 
claim of the second appellant, which .is 
a serious omission in the judgment ofthe 


- - > 


lower appellate Court.. 


5. The lower appellate Court, on a con" 
sideration of the evidence in the case, 
came tO the conclusion that the first ap" 
pellant has no justification. to live a way 
from her husband the respondent, in the 
light of the decree for restitution of con. 
jugal rights passed against her by a - 
competent Court. The lower appellate 
Court has also obser ved that because the 
decree for restitution of conjugal rights 
was not complied. with, the | learned 
Subordinate Judge, Ramanathapuramat. 
Madurai, passed, a decree for divorce in 
O.P.No. 46of 1972 ,which'order has become 
final. On behalf of the first appellant, it 
is contended that even in a case where a 
decree for divorce is passed, the divorced 
wifeis entitled to get maintenance accor d- 
ing to. law. Reliance is placed upon 
Rajagopalan v. Kamalammal? where Ra ma. 
nüjam J., beldas follows: l 


“Permanent alimony can be granted 

even to -an erring spouse andthe fact, 
.that the wife was the guilty. spouse can 
only be taken asa relevant factor in 
* assessing the con duct of the parties and 
"jn determining the amount of per man= 
‘ent alimony. It is well-esta blished 

that .a guilty | party cannot take 
` advantage of her guilt.and Make 
.2 profit out of such guilty conduct. 
- Ihe’ respondent’s conduct cannot be 
“completely ignored. when quantifying 
' thé maintenance paya ble. by the appel- 
lant.? l : ed 
This. is; a .case rendered under .the 
provisions ‘of the Hindu Marriage Act. 
In the very same judgment a reference 





4 SIR LE ~e- » 
- 


U. (1981) 2 M.L.: 359: 94 E.W. 6953. 
A.I.R. 1982 Mad. 187. Ji 
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y. "e cnr e M m Soest 
' 5 st 


1] 

is made to the decision in Clear v. 
Clearl wherein. it. -has been: held. that 
there .-is a ..difference ^ 


^ 
p — 
X 


between: :. the 
common law -right to get maintenance 
and..the. right, to- get. » maintenance 
arising by :virtue of -divorce legislation 
and-that even if the wife, has forfeited 
ber: right to get maintenance . un der. the 
common law, she is.entitled to get main- 
tenance under. the- provisions" of the 


divorce legislation. ^ - .- pu 
wae woe LL. ~M ML ILL u + - 1 


i ~ 


6. The principle is that in common-law, 
if the hiisband deseris the wife, the wife 
iS entitled to maintenance. According to 
the Hindu Marriage Act , even after 
divorce the divorced wife is entitled to 
got permanent alimony till-she married 
again. As -stated already, there isa 
difference between the two. The:wife has 
the cause of action for Maintenance 
under the common law if there is a 
desertion on the part of her husband or 
cruelty- which -entitled her to live 
separately. If the wife fails to esta blish 
that she has got’the right to live 
separately, then she is not entitled-to 
maintenance under cOmmon law. The 
Court exercising jurisdiction under the 
provisions of the Hindu Marriage’ Act is 
empowered to award permanent alimony 


~ 
~~ 


toa divorced wife. 


7. In this case, thereis a decree against 
the first appellant for Testitution~ of 
conjugal rights, which. directs her to livè 
with the respondent. Under the circum- 
Stances,the first appellant cannot ha ve 
any justifia ble: reason to live separately. 
It isalso se€n that in view of the fact 
that the first appellant did not comply 
with the decree for restitution of con juga] 
rights, an order for divorce had a lso been 
passed dissolving the marriage of the first 
appellant with the respondent in O.P. 
No. 46 of 1972. Under the circumstances, 
it cannot be saidthat the first appellant 
has got a cause of action under the 
common law to get maintenance fromthe 
respondent. ‘The re soning ofthe first 
appellate Court is correct in this respect: 


|8. However , the first appellant may be 
entitled to maintenance under the proe 


t 
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visions Of the Hindu Marriage Act, which 
remedy is left open. m 


r- 


9. As far as the second appellant is con= 
cerned,-the .tria] Court awarded’ meinte- 
nance of Rs. 15 per mensem. The lower 
appellate Courta ctually forgot the exist: 
ence of the second appellant and did not 
consider’ the: Maintenance “claim of. the 
second .appellant^-The^ claim*-of the} 
seconda ppellant for maintenance cannot 
be-cha llenSed on 2n y account: and hence| 
thé appeal in‘so far as thé second appel 
lant is concerned willhave to be‘allowed. 
The learned counsel .for_the appellants 
conten ded that the maintenance awarded 
to the second. appellant is very. low, cone 
sidering ,the-income -of the respondent, 
which according.to the first appellant, is 
Rs. 350 às menticnedin the plaint and 
Rs. 450 as mentioned in her evidence. 
Bvt the appellants berein did not file any 
appeal apgainst- the judgment, of the trial 
Court awarding Rs. 15 per mensém as 
maintenance for the second appellant. As 
Such, the or der.has .become final and the 
quantum éennot™ be challenged by. the 
appellants in the second appeal. `` 

10. In the result, in so far as the mainte- 
nance claim of the first appellant is cón- 
cerned, the. judgment and decree of the 
lower appellate Court are confirmed and 
the.Second Appeal is dismissed. In so far 
as the maintenance claim `of the second 
appellant is concerned, the judgmentand 
decree Of. the trial Court’ awarding:a 
maintenance of Rs. 15 per mensem to the 
second appellant are confir med and there 
will bea decree directing the respondent 
to pay Rs. 15-per mensem 4s ‘maintenance 
to the second appellant, herein- fro ni the 
date of suit till the dateshe gets married, 
The second appeal is allowed in part as 








indicatedabove. There will be no crder 
as to Costs. `- E TN Ps 
R. S. ——-—. ‘Order accordingly. 
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IN THE HIGH COURT. OE JUDICA- 
TURE AT MADRAS, -- . Dm 


Present:—S. Nainar Sundaram, J. 
-Rajammal and others _.. Petitioners* 
Y. 


The Authorised Officer (Land Reforms), 
Çuddalore and another Respondents. 
(A) Tamil Nadu Land Reforms (Fixation of 
Ceiling en Land) Act (LVIII of 1961), sec- 
tion 2 (1) (ti)—Religious trust .of public 


nature—Meaning of., 


(B). Deed — Construction — Vedaparaya- 
nams during Adi Pooram Festival in temple— 
Whether amcunt to a religious trust of a pub- 


lic nature. 


In the present case, the provision .ma de 
was for Vedaparayanams during Adi 
Poora m festivalin thé concerned temple. 
If imparting of instructions in Vedas 
and Agamas could be characterised as of 
religious nature, it is needless to state 
that the recitals of Vedas during the Adi 
Poora m festivalin the temple in question 
are nothing but culmination ofsuch learn- 
ing, a sort of practice by way of recitals 
of whathas been learnt and hence they 
cannot but be religious in.character. The 
object is not temporal -or secular in 
character and it is purely religious in 
character. -Vedas are the breath of God. 
That. is to Say, it isthe life of the Lord. 
It would mean that one could realise God 
through Vedas. Therefore, it is held to 
be sacred by itself. This is the 'signifi« 
cance Of chanting Vedas. More than the 
Meaning, it isthe chanting that matters. 
It is the vibration of chanting that is 
significant." Veda parayanams are nothing 
but glorifying the Lordand a doring Him. 
These are all well - accepted conce ptions 
in the ethical lével and they need import- 
ing for consideration of the question of 
the presentnature. Hence,the exclusion 
of the operation ofsectiOn 2 (1) (ii) of the 
Act Lvl of 1961 is not permissible, but 
thesaid provision is attracted to enable 
the trust to claim the exemption. 

[Para. 4.] 
pe——— ———————— AS 


*C.R.P. No. 3196 of 1983. 
22nd December, 1983. 
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Cases referred to:— 


Sattar Ismail v. Hamid Sait, (1944) 2 M.L. 
J. 92: I.L.R. (1945) Mad. 276: A.I.R. 
1944 Mad. 504; Bai Hirbai and Kesarbai 
Charitable and Religious Trust v. Commis- 
sioner. of Income-tax, (1968) 68 L'T.R.- 821; 
Vavallevvai Maricair Dharmam,. Nagore v., 
State of Tamil Nadu, (1979) 92 L.W. 261; 
Haji Aiyisha Nachiar v. State of Tamil Nadu, 
(1979) 1 M.L.. 366; Vedapatasala Trust v. 
State of Tamil Nadu, (1981) 94 L.W. 137. 
B.. Kumar, for Petitioners. 

P. ‘Sundaram, fon Government Pleader, fon 
Respondents. . v 

The Court delivered the following: 


JUDGEMENT: — This revision is directed 


against the Order passed by the 
Land Tribunal _ under ‘the Ta mil 
Nadu Land  Reforms Fixation of 


Ceiling on Land) Act LVIII of1961,herein - 
after referredto as the Act. The petitioners 
are the owners of the lands, ‘They are 
interested in saving only the’ extent of the 
lands cOvered bya will, dated 8th May, 
1928 under which a trust is created o ver 
the said lands. They wanted to state that 
the lands are held by a religious trust of 
a public nature within the meaning of 
section 2 (1) (35) of the Act. .Both-- the 
Authorised Officer andthe Land Tribunal 
ne€gatived this attempt of the petitioners, 
andthe result is that they have come to 
this Court by way of this fevision. l 


2. The relevant recitals in the Will, relat. 
ing:to the object of the trust in question 
ha ve becn.extracted in the order of the 
Land Tribuna] a nd they run as follo ws: — 


- ** oig ULT a fea $6 Ga titm gr a oor 
(9 pru ess qm Gt rly ujib sun (np Der ujtb 
rh. agas igi e. 400 Sg Emp 
umb eb orf ibn S opera, (Gross L.n ub 

pra Ga gungrues encima carn ib 
"uer FST Bws SL eee À Gb 
m. 100-46 gis mputrringyib Awapéas 
LL avatar 19.0) ay **. 


The Land. Tribunalhas taken the.view 
that the provision for WVedaparayana ms 
during Adi Pooram festival in the temple 
in question would not amount to a reli- 
gious trust of a public nature. This view 
of the Land Tribunalis being questioned 
before me by Mr. B. Kumar, learned 
counsel for the petitioners. For elucida- 
tion as to what Would a mount to a reli- 
gi0us trust of-a public nature, learned 


4) 


‘Counsel relies on a few judicial pronounce- 
ments an appraisal of. which, in my view, 
definitely clinches the issue and supports. 
the case of the petitioners. 


3. In Sattar Ismail v. Hamid Sait! this 
Court considered the reading- of Koran 
over the tomb of the founder as religious 
and pious. In Bai Hirbai and Kesarbai 
Gharitable and Religious Trust v. Commissioner 
of Income~tax,? the High Court of Bomba y 
held that the reading of the Holy- Koran 
is not opnly-a religiovsand pious act, but. 
it would constitute a valid purpose of a- 
veligious endowment. In” Pavalleyoai 
-Maricair Dharmam, Nagore “vy; State of 
Tamil Nadu, Ramanujam, J.,dealt with 
a Case where the Object of the trust was- 
¢Oruna Madarasa wherein Muslim girls 
and boys are given religious lectures and 
lessons in Koran and .the learned Judge 
held that the recitals indicate thatreligi- 
ous instructions afd lessons in Koran and 
also lectures On principles of Islamic reli- 
gion arè given in the Ma darasa for the 
benefit of Muslim girls an d boys andit 
would come within the purview of séc- 
tion 2 (1) (4) of the Act, so as to claim 
total exemption from the provisions of the 
Act. In. Haji Aiyisha. Nachiar v. State of 
Tamil Nadu,* I had occasion to recapitus 
fate these decisions, amongst others,ánd. 
‘Of course, on the facts of that case, I 
had to hold that the matter could not be 
brought within the purview of section 2 
(1) (4) of the Act. ME 


4. The dedication of.the property must 
be for pürpose$ religious. The income’ 
4rom the property must be utilised for 
‘the propagation Or practice of religion, 
or in-otber words, for religious purposes.. 
I have expressed these views in the deci. 
Sion referred to above. In Vedagatasala - 
drust v. State of Tamil Nadu," a Bench of 
this Court consisting of Ismail, CJ. and 
Sengottuvelan, J., held as follows :— 


* The imparting `of instructions in 
Vedas and Agamas is certainly of 
religious nature, Therefore, whenever 
a Trust- which is of a public nature 


2 
- * —- 


1. (1944) 2 M.L.. 92: I.L.R. (1945) 
“Mad. 276: A.T.R. 1944 Mad. 504. ^ ` 

2. (1968) 68 I.T.R. 821. 

3., (1979) 92 L.W. 261. 

4. (1979) 1 MLL... 366. 

5. (1981) 94 L.W.. 137. 
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provides for the imparting of instruc ® 
. tions in Vedas and Agamas, certainly 
that will be a religious trust of a public 
nature, and the imparting of inStruc= 
tions in Vedas and Agamas cannot be 
anything other than of religious 
nature ?. .. E 


In tbe present case, the ‘provision made 
is for Vedapara yana.ms during AdiPooram 
festival in the temple in question. If ims 
parting of instructions in Vedas and 
Aga mas could be characterised as of reli- 
gious nature, itis needless to state that 
recitals of Vedas during the Adi Poora m 
festivalin the temple in question are noth- 
ing but culminatjons of such learnings ,a 
sort Of practice by wa y of recitalsof what 
has been learnt and hence they cannot 
but be religious in character. It is not 
plea ded before me tha t the trust “is not of 
a public nature: -The object is not tem. 
pora] or -secular in’ character and it'is 
purely religiousin character. Ved@s are 
the breath of God. That is to say, it is 
the life of: the Lord. dt would: mean |]: 
that ore could realise God through Vedas.|. 
Therefore, it is held to be sacred by itself. 
Thisis:the significance Of chanting Vedas. 
More than-their meaning, it'is the chants 
ing that. matters. It-is. the vibration ol 
thé ‘chanting’ that is significant. Veda- 
parayanams' are nothing but- glorifying 
the Lord: and ‘adoring -Him: -"Lhese- are 
all well accepted conceptions in -the 
ethical. level, and ihey;need importing 
for consideration of:.the qustion of the 
present nature. Hence, the exclusion cfi. 
the operation of:section 2 (1) (i) ofthe 
ct is not.permissible, but on the other 
hand, the said provision” is attracted tol | 
ena ble the petitioners to, claim the CBs 











emption.. ^." .', 


€-— IE e . A - » - 


5. There is oré reasoning found in the 
order of the Land Tribunal and I must 
advert to'it-for the purpose of eschewing: 
the same and that is, the Land Tribunal 
states that there is only a limited. 
charge on the properties. How the Land 
Tribunal came to this conclusion and . 
what is the recitalin the Will that led: 
to this conclusion are not clear from.its^ 
order. The, minimum to be spent are pre«- 
scribed and there is no reservation Of 
the inco me for any other purposes personal 
to the petitioners. Mr. B, Kumar, learned - 
Counsel for the petitioners, also subMits 


-— 


“ " - 
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-that. the entirety of the income is Meant 
for discharging the “religious trust ofa 
public nature created by the Will. The 
discussion of the principles and their 
application to the facts, of the, present 
Case compel me tO interfere in revision. 
Accordingly, this revision is allowed, but 

™ ‘there; will be no order as to costs. 


R.S. ES —— —— . Petition allowed. 


TURE AT MADRAS. ` 


Present:— Kw" B. UN. Singh, CJ. and 
T. Sathiadey, J © . ^ ; 


Sahul Hameed -` -> -` 


Ue : DE i T 
a? 


The State of Tamil Nadu, represented by 
its Secretary, Home Department, Fort St., 
George, Madras-9.. and others 


"4+ Appellant” 


: - a "m i ! “Tie * Respondent . 
TE E. oe im SEN EX. oW os yo 

A. Sahul Hameed .~ .: .. Petitioner. 

State of Tamil Nadu represented by its 


Secretary , Home Department, Fort St. 
George, Madras andothers .. Respondent. 
(Aly Tamil Nadu Buildings (Lease and Rent: 
Control): Act (XVIII of 1960), sections 29 
and  30—Exemption : of certain buildings— 
Government Order, G.O. Ms. No.' 2000, 
Home, dated A6th August, 1976, exempting 
all the buildings owned by the Hindu, Chris- 
tian and Muslim Religious- Public Trusts and. 


Public -Charitable Trusts from all the provi- - 


sions:of the Act—Government order whether 
ultra vires the’ Act and the Constitution — 


Petition for, issue of writ of certiorari rejected, - 


(B) Constitution of India (1950), Articles 14 
and 226. > -^ . EE 


t .2- To NE E i af 
The appellant-in W. A. No. 488 of 1981 
is in Occupation Of , premises No. 540, 
Triplicane.High.Road, Madras-5, on a 
monthly rent of Rs. 60 under the second 
respondent ‘who ‘is the chief tenant, 
under the third respondent. Second res- 
pondent filed H. R. C.. No: 1941 of 1978 


in- the Court of. Small Causes. Madras 
“Writ Appeal No. 488 of 1981" and W.P.. - 
No. 6503 of 1981 etc. d s. 
S Nos ex ee 28th April, 1983. 


- l 
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for eviction of appellant:on the ground 
of wilful - default and requir€ment for 
oWner'S occupation. “It was dismissed 
as withdrawn on 12th December, 
1978, .and thereafter the second res» 
ondent filed ejectment suit 181 of 
1978 in the Court Of - Small Causes, 
Madras; stating that the building was exe 
empted from the provisions of the Act as ' 
per G.. O.. Ms. No. 1998 dated 12th. 
August, 1974, which has been superseded: 
by the, impugned order G.O.Ms. No. 
2000. The suit was decreed by the Court: 
on Sth September, 1980, granting X 
month's time tothe appellant t9 vacate 
the premises. Atthat stage he filed W.P- 
No. 6503 of 1981 -which was - dismissed, 
and ip turn it resulted in filing of the 
writ appea 1. uA VU i 


Held + The contep tion ‘that when section 
30 of Act XVIII of 1960 itself’ pro. 
Vides for” certain exempted categories, 
rio” other — exemption: of. "general 
nature could be granted under section - 29 
which is intended only fcr individual 
tenancies is" untenable. Merely. because. 


under tbe Act certain categories ha ve been 
exempted under section .30.it would `n ot- 
mezn that under section 29, the impugned 
G. O. cannot be passede Wben section 
29 states that notwithstanding ĉn ya. 
thing contained in the Act, Government 
could exempt any building ‘or class of 
buildings from 211 or any, Of the provisions, 
of the Act, such a power having been 
invoked,the contention that the impugn -. 
ed Government order is violative of the: 
Act fails. [Para. 5] ~- 


The impugned G. O. having restricted the 
operation of the-Act -in respect of public: 
trusts and charitable trusts belonging to 
Hindus, Christiansand Muslims, section 
29 empowers the ‘Govern ment to pass the 
impugned G. O. .There is nothing -to 
restrict-its applica bility only -in respect 
ofindividual tenancies because it cone. 
templates exemption not Only Of any 
buildings but also of class of buildings. 

d '. [Para. 8]. 


By granting exemption if a category Of 
tenants are to suffer by being deprived of 
protection under -Act XVIII of 1960 and- 
where it had been done -with the main 
income of 
these public trüsts and charitable trusts 
which will have' to derive their. Jegiti= 
mate income for carrying out the objects. 


--— 


1] ' 


to-be achieved by them, then such an 
order of exemption is v2lid,and' could be 
passed in exercise ofthé powers conferred 
under section: 29. of Act: XVIII of 1960, 

B [Para: d 


Cases referred toi ~~ ian 


Perumal ‘Chetty v. + State of . Tamil Nadu, 
(1977): 1 M.L... 19:: T. Le Ri. (1976) 2 
Mad. 181: 90 L.W. 576: A. I.-R- 1977 
Mad.. 137; P. J. Irans-v. State of Madras, 
(1962) 1 An. W.R. (SiC. ) 92: (1962). 1 
M.L.J. (S.C.) 92: (1962) 1 S.C.]. 194: 
(1962) 2 S.C.R. 4169: A.I.R. 1961:S:C. 
1731; Muthuswams :Naidw v. State of. Tamil 
Nadu, (1977). :1. M.L]. 204; Maim: Ponnam- 
mal v. Stata.of Madras, -(1962) 1 MLJ. 
18 (S.N.); Babu Rao v. Bombay Housing 
Board, 1954 S.C. IT. 210: 1954 S. C. RevS/Z: 
A.I.R. 1954 S. TC. 153; Fatechand v. State 


of Maharashtra; (1977): 2-S. C. R. 828:. 


(I977) 2-9; C, C. 70: A. T. R- 1977 S.C. 
1825.. . MM 

‘Appeal under ee a8 of "ihe Letters Patent 
against the order of the Mr. Justice Ramanu- 
jam, dated 12th October, 1981, dnd made in 
W.M.P. No. 8969 of 1981 presented to the 
High Court to issue an injunction restraining 
tht second respondent therein from interfering 


with the petitioner's possession of shop in pre- - 


mises-No. 281 (Old No. 540), :Triplicane 
High Road, Madras in execution of the 
decree in Ejectment Suit No. 181 of 1978, 
dated 5th September, 1980, on the file of the 
Court -to Small Causes, Madras, Or in any 
other.manner pending "W.P. No. 6503 of 
1981, -presented to -the- High-Court unden 
‘Article 226 of the. Constitution -of India to 
issue.a writ of certiorari calling for the records 
relating to G.O?^Ms., No. 2000; ' Home, 
dated- 16th August, 1976, passed by the first 
respondent and “to Jquash the said G.O. 

Ms. -No: 2000, Home; -dated 16th August, 
1976, passed by the fitst respondent therein. 


Petition under Artide 226 of the Constitution 
of India, praying that in. the 
stated therein and in the affidavit filed there- 
with the High Court will be pleaséd' to issue 
a writ of certiorari calling for the records relat- 
ing to G.O. Ms. No. 2000, Home, dated 16th 
August, 1976, passed by the first respondent 
and quash. the said: G.O. Ms. No. 2000, 
Home, dated 16th August, 1976, passed by 
the first respondent under section -29 of the ` 


M. L. J.— 35 
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Tamil [Nadu Buildings (Lease and Rent Con- 
trol) Act XVIII of 1960, in so far as it affects: 
the petitioner as ultra vires the. Constitution. 
of India as.offending ROS 14 of the Consti- 
tution of India, etc. e 


C. Rajan, S.  Rarialingam, T. y. Bala- 
krishnan, V. Ramachandran, T.. F En, Walter 
K.G. M anickavasagam, P. ‘Seshadri, E: 
Venkatasarm, M. -V . Krishnan, A.. Venkate- 
san, B; Raja, R. Subramaniam, V. Natarajan, 
M. Padmanabhan, N : Sivamani, K. Govinda- 


- rajan, V. TV'enkataswami, M. Velsswami and 


Kölandaivelu, for. Petitioners. 


Adv ocate-Genefal for the Government Pleader, 
K. R.'C handran; ~- Additional Government 
Pleader, P. M. "Sundaram, K. M. Buhari, S. 
Elamurugàn,, Ld Rajagopalan, N. Siva- 
man R. S. V enkatachari, -Habibulla Badsha, 
S. M.. „Amjad. -Nainar a -K.. Subba Rao, 
A. K. Sreeraman, M. A. Ghatala, K. Sarva- 
bhauman, K. Chandramouli .K. Kumara- 
swarm, M. S. Srinivasan, y. V. Lakshmi- 
narayan, Pe V. enkataswami, M. Jayaraman, S. 
Px Kumaraswamy, R: Manicka and K. Rama- 
lingam, for Respondents. 


The Judgment of! the Court was delivered by 


K.B.N. Singh, ` GF— All 
peals and petitions raise a common 
questiOn regarding the validity: of G.O. 

Ms. No.2000, Home, daied'16tb. August, 

1976, and bave been heard together and 
are being disposed of by a common or der. 

The said Government Order, which is 
un dêr - challenge, has been passed by the 
Government in the exercise- of power 
conferred under section 29 of the Tamil 
Wa du Buildings. (Lease and Rent Con- 
trol) Act, 1960 ` (hereinafter referred te 
as the- - Act) exempting all the buildings 
owned by the. Hindu, Christian and 
Muslim Religious. Public Trusts and 
Public Cbaritable "Trusts, from.all the 
provisions Of the said Act. Earlicr to the 
said Government Order, in G.O.Ms. No. 
1998, Home,dated 12th August, 1974, under 
section 29 all the buildings owned by the 
Hindu, Christian and Muslim Religious. 
Trusts and Obarita ble Institutions, from 
all-the provisions of-the said Act, was 
passed. But, in superseSsion of the said! 
Govern ment Or der ,the ni qa Govern» 
ment Order was passe d. 


"these writ ape 


2. Learned counsel for the appellantin 
W.A.No. 488 of 1981 Staqes that the 
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appellant is in occupation of premises 

o. 540. (New door No. 281) Triplicané 
High “Road, Madrás-5, on'a monthly rent 
of-Rs. 60 under the second respondents 
who is the chief tenant under the third 
respoD dent, Second respondent filed 
H.R.C.No. 1941 of 1978in the Court of 
Small Causes, Madras, for eviction On 
“the ground of wilful defaultand owner's 
Occupation. It was dismissed as with dra wn 
on 12th December,1978 ,and thereafter 
the second respondent filed Ejectment 
Suit No.- 181 of 1978 in tbe Court of 
Small Causes, Madras, stating that the 
building was exempted fromthe provi« 
sions of the Actas pr GO. Ms. No. 
1998, dated 12th August, 1974, which has 
been superseded by the impugned ` G.O. 
Ms. No. 2000.’The suit was decreed by 
consent On Sth September, 1980, granting 
9 months’time to vacate the premises. It’ 
is a t:tha t sta ge he filed W.P.No. 6503 of 
1981,which was dismissed, andin turn 
it. hasresulted’ in- filing of this writ 
appeal.. 


3.” Learned counsel would state that— 


“(ù the impugned Government Order 
is viOlative of Act XVIII of 1960 ; 


: (ii) there is a M hostile discrimina tion 
between Hindus, Muslims and 
Christians on one side and ojher 
classes of owners of buildings on 
the other; 


(15:1) When the object of the Act is to 
render protection to tenants vnder 
the- impugned Government Order, 
it has been rendered illusory in res- 
pect of tenants covered by the ex: 
empted Categories ; a 


(i2) When section 29 is available to 
grant exemption wherever required, 
no general exemption should ha ye 
been granted ; 
and 


'(») No guidelines exist for passing of the 
 impugned Government Order." 


4. The “relevant sections 
section 2 (2) 
as follows :— 


are firstly, 
which defines ** building ” 


-“ * building °> means any building or 
hut or partofa bvilding or hut, let or 
to be let separately for residential or 
on -residential purposes and includes— 
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(a) the garden, grounds and out- 
houses, if any, appurtenant to such 
building, hut or part of such building or 
hutapd let or to be let along with 
Such building or hut, 


(b) any furniture supplied by the land- 
lord for use fn such building or hut or 
part of. a building or hut, but does 

~ nOtincludea roomin a hotel or boarde 
ing house ;?* - 


Section 2 . (8) . defines “tenant " as 
follows i— : 


“ ‘tenant ? means any person by whom 
or on whose .account rent is payable 
‘fora buildingandincludes the surviving 
Spouse, Or any sop, or daughter, or the 
legal' representative’ of a deceased 
“tenant who— -` anc 


() in thecase of a residential build 

' ing, had- been living with the 

tenant in the building as a mem- 

ber of the tenant’s family up to 
the death of thetenant, and 


(tt) in the case of a non-residential 
buildirg, had been in continuous 
association with the tenant ' for the 
purpose of carrying on the business 
of the tenant upto the death of the 
tenant and continues to carry 
on such business thereafter, and a 
person continuing. in  possession- 
after the termination of the 

. tenancy in his favour , but does not 
include a person placed in Occupa = 

tion of a building by:its tenant 
Or-a person to whomthe collec« 
tion of rents Or fees in `a public 
Market, cartestand or’, slaughter 
house or of rents for shops has 
been- farmed out or leased by a 
municipal council ‘or panchayat 
union council or. the municipa]: 
Corporation of Madras or the 
municipal Corp ora tion of Madura i.’ 


Section 29 is as follows :— 


"Exemptions— Not with standing any- 
thing contained in this Act, the Goyern- 
-Ment may, subject to such conditions 
aS they deem fit, by notification, 
exempt any building or class of build. 
ings from all or any of the provisions 
of this Act; 


1] 


Section 30 isas follows :— 


** Exemption in thé case of certain buildings.— 
. Nothing contained in this Act shall 
apply to— P 


(i) any building for a period of five 
yearsfrom the date on which the 
constructiOn is comp]eted-and poti- 
fied to the loca] authority con- 
cerned; or 


(4j) any residential building or part 
thereof occupied by any one 
tenant if the monthly rent paid 
by himin respect of that building 
Or part exceeds (four hundred 
rupees.) : 


Exflanation,— For the purposes of clause 
(ii), ‘tenant’? shall include— 


(2) a person to whom the tenant has 
transferred his rights under: the 
lease with the written consent of 
the Jandlord; and 


a sub-tenant in any case where the 
building or part thereof has been 
sub-let with the written consent 
of the landlord orwhere the lease 
-  confersa right to, sub.let, 


(5) 


P 


{iii) any lease of a building under 
which the object of the tenant is 
to run the buSiness or industry 
with the fixtures machinery, 
furniture Or other. articles belon g" 
ing to the landlordand situated in 
such building. U 


dllustration (1)— Where a dal mill as 
Such: is the subjectmatter of the lease 
and whereihe intention of the tenant is 
torun the business with the machinery in 


the building in - which such dal mill is. 


housed, the Act does not apply to such 
building. . ^, - 


' dilustration (9)—Where the lease is of 
land and building together with fixtures : 
fittings, cjneMatogiaph talkie €puip- 
ments, machinery and other articles 
the- Act does n9t'a pply to such building 


lllustration (3)— Where a hotel build- 
ing together with the furniture, ma chis 
nery and other articles Necessary fOr 
the running of hotel business is leased 
and the tenant isto run the hotel 


- business is such building, the act does 
notapply to.such building.” 
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The preamble to the Act isas follows :— 


‘An Act to a mend and consolidate 
.the law relating to the regulation of 
the lettin g of residential] -and noneresi- 
dential buildings and thé control of 
rents of Such building and the preven- 
tion of unreasonable eviction of ten- 
ants therefrom in the State of Ta 
Na du."! ; 


5. On the first point that the impugned 
Government Order is violative of the 
.Act,itis contended that, when section 
30 itself provides for certain exeMpted 
Categories, nO. other exemption of 
general nature covld be granted under 
section 29," which is intended only 
for individual tenancies. Section 30 
lists out categories of buildings which 
would not come within the scope of the 
Act, whereas by invoking section 29 of 


the Act,an exemption is granted which 


Could at any time be withdrawn, if the 
circumstances taken -into account for 
granting exemption cease to exist or the 
exemption granted is abused' or applied 
in such: manner that the object of the 
Act is defeated. - G. O. Ms. No. 1998 on 

seing implemented, in course of time it 
was brought to the notice Of the Govern- 
ment that consequent on issue of the said 
Govern mert Order, complaints regarding 
demand for exorbitant rent by religious 
trusts and charitable institutions were 
received fromthe tenants of private trusts. 
It is only thereafter, on constituting a 
Fair Rent Fixation Committee, for ensur. 
ing that rents are not fixed or increased 
arbitrarily and whenever required, and 
done in a fair Manner, the impugned 
Government Order was passed. This 
was done in respect of a well recognized 
distinct group, with the avowed object of 
ena bling temples, religious trusts and 
public charitable institutions t9 realise 
reasonable rent or inco me from: their pro- 
perty with freedom to bargain the terms 
or lease. Therefore, when by passing 
such GoVernment Order,it en@ bles cera 
tain categories to be excluded or to be 
included, whenever necessary, dependent 
upon changing circumstances‘and the 
requirements of Such classes of owners of 
buildings; merely because under the 
Act certain - categories have been exe 
empted under Section.30, it- would-not 
mean that under section 29,the impugned 


~ 
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Governmenr Order cannot be passed. 







provisions ofthe:Act, such a power hav- 
ing : : 
pugned Govern ment.Order,is violative 
of the Act fails. . I. 


6. As for the second contention that there 
is a hostile discrimination, in Perumal 
Ghettyand Brothers v. State of Tamil Nada! 
a Division Bench of this Court has 


already-held that ta king-into account the . 


State of affaits in the State of Tamil Nadu, 
a Classification made only with regard to 
Hindu,Christian and Muslim religious 
trustSand ‘charitable’ institutiOns cannot 
be treated as discriminatory. -No better 
groundhas ' been placed to differ fromthe 
Conclusion arrivedat therein, and hence 
the classification, as made, constitutes, 
well. recognized distinct groups which 
are 1n-néed of deriving legitimate income 
by way of rent, for the- buildings owned 
by them, sothat theyare able to carry 
out the endowment: and other objects to 
be fully and adequately carried out for 
the benefit of general public.  — ' 


7. As for the preamble, the main inten- 
tion of the Act is:— Ig 


(2 to regulate the letting of residentia ] 
'" and non-residential buildings ;: 


(ii) to control rents of such buildings ; 
apd " ON 


(4) to prevent unrea sona ble eviction of 


tenants thereirom. ae 


It is strenuously pleaded that; when there 
are several provisions jn the Act Which 
are intended to protect tenants .by-grant- 
ing exemption to a class of buildings, 
the main and laudable aim had-becóme 
illusory. Learned Advocate.General re- 
lies upon the following ' passage in 
P. 3. Irani v. State of Madras? which is 
to the effect :— A "i 





1. (1977) P M.L.. 19: I.L.R. (1976) 
2 Mad. 181: 90 L.W..576: A.I.R. 1977 
Mad. 137. M 

2. (1962) 1 ‘An. W. R. (S.C.) 92; 
(1962) 1 M.L.. (S.C.) 92: (1962) 1 S. 
CJ. 194: (1962) 2 S.C.R. 169:. À.I.R. 
1961 S.C. 1761. 
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** Vor instance if the exemption had been 
in favour of a particular: class: of build» 
ings, say those belonging to charities— 
religious or secular—the classification 
wouldhave been apparent in the very 
Order of:exemption. Where, howe ver, 
the exemption granted is not of any 
elass of buildings which would cxfacie 
disclose a classification, but the ex- 
emption is of a specified building owned 
by A, or in which B isa tenant, then 
‘prima facie! it would be discriminatory 
and when the legality of the'- order is 
challenged, its intra vires character 
could be sustained Only by disclosing 
the reasons which led to the passing of 
the order”. 


‘Dealing with the validity of section. 13 of 
the earlier Act XXV of 1949, which is 
identical to section 29 ofthe present Act, 
the SupremeCourt ha vingheld to this effect , 
he justifiably pleads that the inspiration 
had come cnly subsequent to this decision, 
and when such a classification alone had 
been effected by invoking section 29 of 
the Áct,it cannct any longer be plea ded 
that the’ impugned Government Order 
defeats the objects to be achieved un der 
the Act. — ., - 


8. In the light of what has been held by 
the Supreme Court to the effect that, if} 
the éxemption is in favour of buildings} 
belonging to religious or secular charities, 
then, the clessification would have been 
apparentin thé. very order of exemption}. 
itself, the. impugned Govern ment Order 
having restricted- its operation only in 
respect of public trusts and charita ble 
trysts belonging to -Hindus, Christians| 
and Muslims, section. 29 empowers the 
Government to pass thé impugned Govern «| 
ment Order, There is nothing to restrict| 








9. As forthe last contention that tbere 
areno guidelines regarding its applica bi- 
lity, thisis a contention without any ree 
levance because, unlike the earlier 
Government Order, the present one is 
confined Only to public trustsand chari- 
table trusts, which could be easily 
deciphera ble. 


^4 
e 


XJ 


10. Mr. Padmanabhan, by referring to 
P. y. blam v: State of Madras! ,. contends 
that Article 14is violated by granting 
€xemption only limited to the categories 
under impugned Government Order. He 
reliés upon paragraph 10, wherein it'is 
stated as hereunder : 


. ff He further urgedthat whether or not 
a power to exempta class Of buildings 
.was valid, because in such 2 case there 
might possibly bean elementof classifica. 
tion based on rational grounds—groun ds 
germane to carry out the policy or pur. 
pose of the -Act—thesa me cOuld not-be 
predicated of the powerlto gra nt exemp- 
tion for individual buildings beca use in 
the latter caseit would be merely an 
arbitrary exercise of power discrimina. 
ting between one buildingand another, 


or one tenant and another and which. 


would, therefore, render the very confer- 
ment of the power invalid as in viola- 
tion of the equal protection of the la ws 
guaranteed by Article 14". — ^ 


He then proceeds to refer to section 10 


which deals withthe eviction of tenants 
and section 14 which enables récovery of 
possession by landlord for repairs or for 
reconstruction and of theright ‘of tenant 
to occupy the building, if not demolished. 
His contention is tothe effect that, when 
the Act contemplates eviction of tenants 
un der certainstated circumstances at the 
Insta nce Of Jandlordsand in turn confers 
right on tenantsto getthe premises r epalred 
Or resoccupied, if not demolished, and if 
landlords 9f the exeMpted c2tegories are 
in need of increased rents, they can 
always seek for fixation of f@ir rent and 
augment their income. When likeany 
Other landlord they can also secure 
possession under certain circumstances, 
there was no valid ground existing for a 
blanket exemption to be given only to 
these categories from the provisions of 
the Act. the decision in Muthuswamy 
Naidu v. State of Tamil Nady2,isalso relied 
upon tocontend that the Division Bench 
confined itself only to one point, it 
being that section 29 does not empower the 
Government io exempt a class or classes 
of buildings on the basis of ownership, 





d. (1962y 1 S.C. 194: ALIR., 1961 
S.C. 1731. 


2. (1977) t M.L... 204. 
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and not the other aspects, which are 
present ly contended. By passing of impugn- 
ed Government Order, - rights of 
tenants are highly jeopardised being 
deprived of valuable protection they get, 
and that impugned Govemment Order 
does not give any reasons as to why such 
tenants should be deprived of value 
benefits under the Act. ` l 


ll. The plea-of discrimination under 
Article 14 can no longer survivein view 
of what the Supreme Court, in the latter 
portion of the said- judgment, ‘referred 
to by himin paragraph 16 had indica ted 
ef how and to what extent, buildings 
belonging to religious or secular charities 
could be classified for being exempted. 
When such an exemption . comes into 
force, naturally protections envisaged 
under the sections referred to by him, 
are unavailable. Absence of such protece 
tion cannot be a valid ground- to strike 
down the impugned Government Order , 
when section 29 itself states that notwith a 
standing anything contained in the Act, 
an exemption could be granted fromallor 
any of the provisions of the Act. Corres- 
onding provisions under the earlier Act 
aving been upheld by the Supreme 
Court, by relying upon sections 10, 14 
and 16 ofthe Act, he cannot any longer 
plea d that effaceMent of such protections 
under sections 10, 14, 16 and the like, 


‘would render the impugned Govern ment 


Order in valid. s ; 


12. Mr. M. V. Krishnan contends that as 
soon as private tenants are left -out and 
exemption being confined only to public 
trusts and charitable trusts, it hadresul- 
ted in contravention of-Article: 14. It is 
a known fact. that'private ' trusts form a 
class by themselves, and the classification” 
under the impugned Government Order 
being r€ason2 ble, Article 14 is not violat- 
ed. -' A ET i i gr s 

13. . Mr. Manicka vasagam submitted that 
after G. O. Ms. No, 1998 was passed,ten « 
ants protested 2gainst unreasonable evic- 
tions, and exorbitant “demands . being 
ma de for rent; and therefore, by impugned 
Government Order also-it hadnot in any 
manner resulted in a different sitvation 
existing and hence, tenants `of these pre. 
mises are in dire. need -of- protection 
under the Act and theréfóre the impugned 
Govern ment Order déservés to ‘be: str ucke 
down. In’ the.''counter.affidavit; it’ is- 
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stated that a Pair Rent’ Fixation Com. 
mittee ha d been constituted to ensure that 
rents are not. fixed or increased arbitrarily; 
and whenever any increase is warranted’, 
it should be done in a fair manner. 
When such regulatory measures are beifig 
en,andin spite of it, it, like private 
trusts, these public bodies also extract 
unrearOnable rents or resort to arbitrary 
evictions, State can at any time revoke the 
impugned Government .Order, as it did 
with G. O. Ms. No 1998. Itis precisely 
forthis purpose, under section 30, this 
classification was not included. 


14. Yet another contention put forth by 
some of the petitioners is, that income 
of trusts is: not a germane or relevant 
factor to be taken into account; To 
counter it, Advocate - General relies upon 
the decision in Maim Pornammal v. State 
of Madras! wherein a learned Judge of this 
Court has held that, considerations such as 
that rent of a trust property is too low 
and the trust isin need of augmenting its 
resources for carrying out it's objects, 
could legitimately be taken into considera = 
tion, in exércising the power of exemp- 
tion. That was a Case of an exemption 
applied in respect of a particular build- 
ings. As to hoW far a ‘classi fication of 
this nature could be justifiable, Advocate. 
General refers to theruling in Baburao v. 
Bombay Housing Board?, in which referring 
to Bombay Act LXV I of 1947, it was 
held that exemption to 2 certain class of 
tenants based on intelligible differerentia , 
which distinguishes tbem from other 
tenants and which would have 2 rational 
relationship to the objects sovghtto be 
achieved, ‘could be upheld. The deci- 
sion in  Jateckand v. State of Maha- 
fashtra? is referred, to show (hai ex- 
emption pertaining to liabilities due 
to Government or local authorities 
from provisions of Maharashtra Debt 
Relief Act,isa reasonable one, on taking 
intoaccount the nature of functioning 
of Govern ment, localauthorities of finan - 
ciàl institutions in extending credit 
facilities to debtors. It was/further held, 
that every causé claimsits martyrs, and 





1. (1962) 1 M.L.J. 18 (S.N.). 

2. 1954 S.C.$. 210: 1954 S.C.R. 572: 
A.I.R. 1954 S.C. 153. 

3. (1977) 2 S.C. R. 828: (1977) 2 S.C. 
C. 670: AK.I.R. 1977 S.C.*18255. ^ `. 
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ifthe law, necessitated bv practical cone 


Sidérations makes generalisations which 


hürt' a few, it cannot be held as illegal 
by the Court. Thérefore, by granting, 
exemption, Ifa category of tenants are 
to suffer Dy being deprived Of protec 
tion under Act XVIII of 1960 and where 
ithad been done with the main jnten- 
tion tO augment the income of these} 
public.trusts and charita ble trusts which 
will. have tO derive their legitima te} 
income for carrying out the objects to ber 
achieved by them, then such an order off 
exemption is valid,andcould be passed} 
in exercise ofthe powers conferred under} 
section 29 of Act XVIII of 1960. Hence,| 
all these appeals and petitions arel 
dismissed. No costs.. | 


K. B. N. Singh, CF.—After the judgment 
bad been delivered, an oral prayer has 
been . made on behalf of the petitioners 
in W. P. No. 4016 of 1979 and W. P. 
Nos. 2547, 3111 .and 3113 of 1981 for 
a certificate to appeal to the Supreme 
Court under Article 133 of the Con. 
stitution., While disposing  .of - the 
writ petitions 2nd writ appeals, we- 
relied on the decisions of the Supre me 
Court. We are satisfied that there is mo. 
substantial question of lew -cf general 
importance which,in our Opinion, needs 
to be decided -by the Supreme Court. 









- 


Hence the oral prayer for certificate 
is refused. : 
R.S. Writ appeals. ond ‘writ 


petitions dis missed, 


J) 


IN.THE HIGH COURT OF JUDICA- 
TURE AT MADRAS.- - —^7^ - 


(Special Original. Jurisdiction. ). 
PRESENT =S. Nainar “Sundaram, J. . 
P. Ponkailasam Petitioner* 


-—- 


f 
- * - ~ ~ 
v. : 


‘The Secy. Saraswathi Narayana College, 
-Perungudi, Madurai and ‘others 
a Respondents. 
Tamil Nadu Private Colleges Regulation Act 
(XIX of 1976), sections 20 and 39—Appeél- 
late Authority constituted under the Act — 
Powers of as -quasi-judicial authority —Rea- 
sons to be given for order —Order liable to 
be set aside otherwise. i 


A reading of secttion 39 of Tamil Nadu 
Private: Colleges. Regulation ‘Act, 1976 
clearly makes out that it adumbrated the 
quasi-judicial process to “be followed by the 
Appellate Authority. If contemplates the 
-Appellite . Authority. giving the parties an 
‘opportunity of making their representations: 
"The Appellate Authority can make, if neces- 
sary, such inquiry.as it deems fit. The ‘Appel- 
late Authority. shall 'consider-all the circum- 
stances of the'caSe. Then only, it can make 
-such order as. it deems just and equitable. 
The "Appellate ‘Authority: has got powers, 
ending the disposal of the. appeal, to pass 
“Such interlocutory orders as it deem ft. 
“There is. a. duty enjoined upon the Appellate 
-Authority to dispose- of the appeal as expe- 
ditiously' as possible." Tt is no answer to state 
that all relevant ^ considerations: must "have 
weighed with the Appellate Authority and in 
the said circumstances, the lack.of: reasons 
expressed - in the order: of.the ‘Appellate 
Authority’ will not. -vitiate the said order.. 
ee (Para. 3.] 
It is well-settled that the rule requiring reasons 
to be given in support of an order, be it so 
an appellate order, is equdtéd to the principle 
of audi alteram partem a basic principle of 
natural justice which must inform every quasi- 
judicial process and this rule must be observ- 
ed in the proper spirit and a mere pretence of 
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compliance with it would not satisfy the re-- 
quirement of law. - - ^o[Para. 2.] 


Petition under Article 226 of the Constitu- 
tion of India for issue of writ of cerfiórarr 
calling for records’ of first respondent in his. 
order in Nil, dated, 5th December, 1977 ande" 
quash thé same eto. © ti a 

P. Shanmugham, for Petitioner, 


J. Kanakaraj, Additional Government Pleader, 
for Respondents Nos. 3 and LE 


Ihe Court.made the. following S, 


€ 


-ORDER.—The petitioner was functioning as a 
tutor in the department of Tamil in 


Saraswathi’ 
Naray na College, Perungudi, - Madurai, of 
Which the first respondent is the secretary. 
By order, dated 5th December, 1977, which 
Was preceded by the formality of an enquiry, 
the first respondent, on the. charges held to: 
have. been proved, imposed on the -petitioner 
the punishment `of .withholding the incrèment: 
for three years:commencing from June, 1975. 
The petitioner ‘preferted an. appeal under sec- 
tion 20 of the Tamil . Nadu Private . Colleges 
(Regulationy' Act XTX of 1976, hereinafter: 
Téferred'to as the Act which caine:to be dealt 
with ‘by’ the third ‘respondent. .The.third'res- 
pondent, on this. appeal, which is a Statutory 
One, passed’ order. on’ |17th "April, 1969; per- 
functorily in the following terms— ` 
“With reference to his appeal first cited’ 
. Thiru P. Ponkailasam is informed that his 
request is: not feasible of compliance.” 


This writ petition is filed, seeking the issde“of 
a writ of certiorari to quash thé order passed 
by the first . respondent, dated, 5th December, 
1977: which has been confrmed by the third’ 
respondent on 17th ‘April, 1979, as stated 
above. 5 7 1,1 5 7 e dp pi 


2. Mr. P. SHanmugham, "learned counsel 


for the petitioner, states that “he has got very 
many grounds to urge coveting .interférence- 
in writ jurisdiction, but he would confine him- 
Self to on® ground which, according to the: 
learned counsel, has to weigh with this Court 
very strongly ‘Learned counsel expatiates this 


ground by stating that the third respondent 


was functioning as-a_ statutory. "Appellate 
‘Authority and the order passed by- him on 
17th- April, 1979, is à non-speaking order, the 
third respondeht- being - vested “with . quasi- 
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judicial powers, cannot pass such perfunctory 
and non-speaking order and it cannot be up- 
held and such order must be held to be a 
negation of the rule of law. There is consider- 
able force in the submission of the learned 
counsel It is well-settled that the rule re- 
wiring reasons to be given in support of an 
jorder, be it so an appellate order, is equated to 
ithe principle of audi alteram. partem—& basic 
principle of : natural justice which must in- 
|from every quasi-judicial process . and this 
\rule must be observed the proper spirit and 
la mere pretence of compliance with it would 
Inot satisfy the requirement of law.. 
3. Chapter VII of the Act.sets forth the 
general provisions regarding appeal and revi- 
sion. "Section 39 of the Act, occurring in 
Chapter VII thereof, while prescribing the 
time for appeal, delineates the powers of the 
Appellate Authority and the said section 
reads às folows— - 
*39 (1). No appeal under any provision 
of this Act shall be preferred after tha ex- 
piry. of ome month from the date on which 
the order, .decision or direction appealed 
againstt, was received by the appellant: 


Provided that the ‘Appellate Authority 
may, in its discretion, allow further time 
nof exceeding one month for preferring 
„any such appeal if it is satisfied that the 
appellant had sufficient cause for not pre- 
fering tlie appeeal in time. - . 
"(2y On receipt of any such appeal, the 
‘Appellate ‘Authority shall, after— 
(i) giving the parties an, opportunity of 
making their representations; 
` (H) making, if- necessary, such 
-it deems fit, . and 








» 


inquiry as 
(dii) considering all the circumstances of 
the case, make such -order as it deems just 
and equitable. . 


(3) The Appellate Authority may, pend- 
. ing tbe exrécise of its power, pass such in- 


terlocutory orders a$ it deems fit. 


(4) Every appeal under this ‘Act shall be - 


disposed of as expeditiously as possible.” 
Even a bare reading of the said provision 
‘Jclearly makes out that it adumbrated the 
‘quasi-judicial process to be followed by the 
appellate authority. It - contemplates the 
Appellate ‘Authority giving the parties an 
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opportunity of making the: meres pre | 


The Appellate Authority can make, if neces- 
sary such inquiry as it deems fit. The Appel- 
late Authority .sháll consider all the circums- 
tances of the case. "Then only, it can make 
such order as-it deems just and ‘equitable. 
The Appellate ‘Authority has got power, 
pending the disposal of the appeal, to pass 
such interlocutory orders as it deems fit. 
There is a duty énjóined upon the ‘Appellate 
Authority to dispose of the appeal as expedi- 
tiously as possible.. It is no answer to state 
that all relevant considerations must have 
weighed with the Appellata ‘Authority and in 
the said circumstances, the lack of reasons 
expressed in the order of the 'Appellate 'Autho- 
rity will not vitiate the said order.. Record- 
ing of reasons in support of the decision by 
the ‘Appellate Authority who, in fact, exercises 
a quasi-judicial function is obligatory since 
it ensures that the decisions has been reached 
by such Appellate ‘Authority after probing in- 
to the matter as he is duty bound to do, and 
his decision is-not the result of arbitrariness 
or caprice, or whim or fancy, or reaetied on 
a ground of policy or expediency. If this 


rule is applied, I find that there is no escape 


for the order of the third respondent from! 
getting quashed in writ jurisdiction. This 
obliges me to interfere in writ proceedngs., 
Accordingly, this. writ petition is allowed to 
the limited extent that the order of the third 
respondent dated 17th April, 1979, is quashed 
and the appeal in question will stand remitted 
back to him for fresh consideration in accord- 
ance with law and keeping in mind the ob- 
servations made above and the provisions af 
the Act. No cost, . NES t 
4. The matten is sufficiently old and it rs- 
lates to the service conditions of the petitioner, 
and -the third respondent. would do well to 
dispose of the appeał as expeditiously as 
possible and in any event, before the lapse of 
three months from the date of receipt of a 
copy of this order. . | 

R.S. 





—. Petition allowed .. 


-— 


\ 


I SOUNDARAPANDIAN P. 


IN THE HIGH COURT OF JUDICA- 
IURE AT MADRAS. ` 


(Special Original Jurisdiction.) 


PRESENT :—S. Mohan, J. 


A. Soundarapandian Petitioner” 


V. 


The State of Tamil Nadu, represented by 
its Commissioner and Secretary to Gov- 
ernment, Housing and Urban Develop- 
ment Department, Fort St. George, Mad- 
das 600009 and others Respondents. 


Land Acquisition Act (I of 1894), sections 4 
(1) and 6—Land acquired for public purpose 
—Absence of notice to the person really inte- 
rested—Principles of natural justice, if vio- 
lated—Legality of such acquisition—Omission 
of real owner's name in section 4 (1) notifica- 
tion—Impact on section -6. declaration. 


The notification under section 4 (1) of the 
Land Acquisition Act was made with the name 
of a p&son who was not at all interested in the 
property though petitioner’s name was found 
in the declaration under section 6 of the Act. 
The petitioner contended that the acquisition 
was therefore illegal. 


Held: 'The power of eminent domain can 
be exercised for compulsory acquisition of 
land for a public purpose. . However, no per- 
son can be denied the right to put forth objec- 
tions, however worthy or unworthy they may 
be to such acquisition, because whether actuat- 
ed by sentiment or desire he may cling on to 
the ownership of the land to which he is 
legitimately entitled. When by compulsory 
process of Jaw the ownership is sought to be 
displaced, it must be displaced only by exer- 
cising all care and caution that is attendant 
to such an acquisition. This is because since 
we are governed by rule of law, certain corner- 
stones of the principles of natural justice 
right from the days of Magna Carta still are 
available to the citizens, in that no person can 
be deprived of his ownership except under due 
process of law, one such being, the hearing 
of the objections of the owner. That right 
has come to be held as a very valuable right. 
‘This is the least “mercy” the Land 'Acquisi- 
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tion Act confers upon the owner. Even that 
is being denied to the petitioner in this case 
for no fault of his. Such a procedure is 
opposed to the principles of natural justice 
and equally constitutes a violation of the pro- 
visions of the Act. [Para. 6.] 


The Court are not to set aside progressive 
measures of Government like land acquisition 
for public purposes. The Courts have always 
remembered that the rights of a private indivi- 
dual must be subservient to public interest 
because it is that which is the guiding star 
for land acquisition matters. But where the 
action is clearly one in violation of the 
principles of natural justice and the provi- 
sions of the Land Acquisition Act the Court 
must hold the acquisition illegal. ^ [Para. 7.] 


If there is no valid'section 4 (1) notifica- 
tion in that the petitioner had not been heard 
at all during section 5-A inquiry, section 6 
decleration also would become illegal not- 
withstanding the fact that it contained the 
name of the petitioner. Both section 6 decla- 
ration and section 4 (1) notification have 
therefore to be set aside. [Para. 8.] 


Case referred to:— 


Bhama -Ramamoorthy v. The State of Tamil 
Nadu, (1977) 1 M.L.'J. 323: 90 L.W. 320: 
A.I.R. 1977. Mad. 272. . 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circumstances 
stated -therein, and in the affidavit filed there- 
with, the High Court will be pleased to issue 
a writ of certiorarified-mandamus calling for 
the records of the Ist respondent in G.O. 
Ms. No. 1066, Housing and Urban Develop- 
ment, dated 17th July, 1978 and G.O. Ms. 
No. 667, Housing. and Urban Development, 
dated 6th August, 1981, quash the said 
proceedings in so far as it relates to the lands 
of the petitioner and consequently direct the 
respondents to exclude the lands of the peti- 
tioner comprised in S. No. 84/6A 1A2 of 
Triuvanmiyur, Madras from the land ac- 
quision~ proceedings under. Acquisition Act. . 


D. Raju, for Petitioner. 


J. Kanakaraj, Additional Government Plea- 
der, for Respondents Nos. 1 to. 3.- 


K. Doraiswami, for Respondent No. 4. 
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The Court made the following 

OrbdER.—Thhe facts leading to the writ peti- 
tion are as follows: The petitioner 1s the 
owner of 21 cents. of land comprised in 
Survey No. 84|6A1A2, situated at No. 140, 
‘Tiruvanmiyur Village, presently. Mylapore- 
Trmplicane Taluk and Madras District. "This 


"""Awlot of land forms part of an approved lay- 
| out sanctioned in LPDM|DTP No. 75 of 1964,- 


dated 4th August, 1964, by the Director of 
Town Planning which also forms part of the 
plan approved by Tiruvanmiyur Town Pan- 
chayat in its reference No. 94 of 1964, dated 
27th August, 1964, as. Plot Nos 3 and 4. 
The petitioner . became the owner by’ pur- 
chase under a registered sale deed dated: 5thi 
December, 1966, from one G. Seth Jesudasan, 
Son of  Gnanaprakasam. Achariar, who in' his 
turn purchased the same forming part ofa 
large extent from his brother G. Bernard 
under a registered sale deed dated' 5th Janu- 
. ary, 1959. "The patta: concerning. this. land 
dame to be transférred in favour of the peti- 
tioner on 1lth June, 1977. 'As'a matter of 
fact, the petitioner’ produced. the patta issued 
in his favour for falsi 1386. ^ Proceedings 
under the Land ‘Acquisition ‘Act (hereinafter 
referred to.as the Act) were taken to acquire 
an extent of 96.92 acres. in. Tiruvaumiyur 
Village including petitioner's land. -7 - 

2. The notification under section 4 (1) of 
the Act was made in.G.O. Ms. No. 1096, 
Housing and Urban Development, dated 17th 
July, 1978. It was published in the Tamil 
Nadu Government Gazette, Supplement to 
Part II, Section 2 at pages 5 to 9, dated 9th 
August, 1978. -The purpose of acquisition 
as stated under section 4 (1). notification 
was a public purpose; to wit, for develop- 
ment of the area as Besant Nagar Phase’ II 
Scheme. "The name of the interested per- 
sons relating to 5 to 84[6:A. méasuring 6.45 
. acres was published, as K. T. Stephen. The 
notice under rule 3 of the Rules framed under 
section 55. (1) of the Act, dated 2nd Febru- 
ary, 1979, wads published at the Corporation 
Middle School, .Türuvanmiyur, and in the 


office notice boards of the Taluk Office; Saida-. 


pet; Police -Station Thiruvanmiyur. and the 
Village  Munsif "of Thiruvanmiyur on 9th 
Fébruary, 1979, 10th February, 1979 and 
10th February, 1979;. respectively.. The in- 
dividual notice relating. to Thiru Stephen 
was ‘served. by affixture ‘on the Jand by way 
of tying it in the stick planted on the’ land 
in question by the. Village Munsif on 10th: 
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February, 11979. This was because the 
Whereabouts of the said Stephen were not 
known to the Revenue Officials. Several 
persons who had purchased plots in this Sur- 
vey-No. 84|6 preferred their objections during 
the enquiry under section 5-A of the Act 
whitch took place on 26th February, 1979, 
and they were duly enquired. "The  objec- 
tions were forwarded to the Tamil Nadu 
State Housing Board for remarks on 15th 
March, 1979: A committee consisting, of 
the Chief Engineer, Tamil Nadu Housing 
Board, Madras, the- Director. of Town and 
Country Planning, Madras and the Member 
Secretary, Madras . Metropolitan Develop- 
ment Authority, Madras, inspected the lands 
notified for acquisition to consider the objec- | 
tions raised by the landowners at the time of . 
enquiry under section 5-A. ‘Pursuant to the 
recommendations of the said Committée, it 
was resolved by the Tamil Nadu Housing 
Board in its Resolution No. 500,- dated 12th 
December, 1979, to exclude the built up por- 
tion only and the monument in S. No. 82 
Part and to ^ acquire the remaining svàcant 
areas including those in’ Survey MS. 8416 
(Part). As a result, an extent of-2.6972 
acres in S. No. 84|6-A was excluded. The 
cancellation notification was duly published 
on 8th August, 1981. It was found at the 
time of the submission of the draft declara- 
tion that some plot owners had not sub-divid- 
ed their: plots’subsequent to the, submission of 
the notification wider section 4 (1) and got 
separate pattas “in S.No. 84[6-A. ‘At this 
stage, the pétitioner by.a letter, - dated 4th 
December, 1979, addressed to the 4th ` Tes- 
pondent represented ‘by its Chairman, with: a 

copy marked to the second respondent, „the 
Special Deputy Collector (Land' Acquisition) 
Neighbourhood Schemes;.. Saidápet, ^ Madras, 
requested the, exemption of- his: plot  measur- 
ing 21 cents in S. No. 84|6-À 1A-2. He 
had also stated that patta “had been issued to 
him earlier "under Patta No, 1115: -How- 
ever, nothing was done -concerning this: 
‘Therefore’ the draft. declaration under section 
6 was issued for an extent of this writ peti- © 
tion viz, 21 cents owned by the petitioner.. 

The declaration was approved in G.O. Ms. 
No. 667, Housing and Urban Development, 
dated 6th: August, 1981, and the same was 
published’ at pages 4 ‘and 5 of the Tamil 
Nadu "Government "Gazette, Extraordinary, 
Part II, section: 2, :dated - Sth August, 1981.. 

It may be. stated at this stage that section 6 
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declaration contained the name of the peti- 
tioner presumably because of the petitioner's 
petition dated 4th December, 1979. The 
petitioner came up to this Court by means 
of ‘this writ petition for certiorarified 
mandamus to quash the declaration under 
Section 6 and also the notification under sec- 
tion 4 (1) of the Act. . 


3. The contention of the learned counsel 
for the petitioner, Mr. D. Raju, 1s that the 
petitioner did: not have any notice whatever 
of the acquisition proceedings. When the 
‘power of eminent domain is exercised for 
compulsorily acquiring the land belonging -to 
the petitioner, the least that one could expect 
will be the notice; but such a notice was not 
given. The -revenue records disclose that 
long before section 4 (1) notification came 
to be issued, the petitioner had been given a 
patta on 11th June, 1977. 
ühe revenue records bore the name of the 
petitioner under Patta No. 1115, there is 
absolutely no justification, for excluding him 
unde, section 4 (1) notification. ‘The 
Supreme Court and this Court have taken 
the view that the right to make representa- 
tion during the enquiry under section 5-A. is 
a very valuable right. No’ person can be 
deprived of such a valuable right. If it 1s 
so done, there is clear violation of the princi- 
ples of natural justice and the petitioner is 
being deprived of his property without he 
having any say in the matter. - It is no con- 
solation to say that section 6 declaration con- 
tained the name of the petitioner. It is well- 
settled that such a declaration crystallises the 
rights of the parties more so in view of the 
presumption contained to such a declaration 
as stated in section 6, sub-section (3) of the 
‘Act. Therefore, the proceedings are liable to 
be quashed. In support of his contention, 
the learned counsel for the petitioner relies 
on the ruling of mine reported in Bhama 
Ramamoorthy v. The State of Tamil Nadu 
and ancther!, 


4. The learned Government Pleader would 
submit in opposition that there was a preli- 
Minary investigation and the Collector under 
the Act submitted the draft notification for 
approval. He went by the revenue records 


-——. 


*1. (1977) 1 M.L.J. 323: 90 L.W. 320: 
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as it existed at the time of submission of :ec- 
tion + (1) notification. Therefore, if patta 
had come to be issued after the submission of 
the draft section 4 (1) notification for the 
approval of the Government, there is no obli- 
gation on the part of the Collector (Special 
Tahsildar) to further enquire into the, owner- 

ship and find out the’ whereabouts of E 
owners on the date of the approval of sec- 
tion 4 (1) notification or on the date of 
publication of such a notification. ‘The fur- 
ther submission of the learned Government 
Pleader is that the extent that is sought to 
be acquired is about 96.92 acres. The peti- 
tioner’s land constitutes a small pocket in the 
middle. Therefore, regard must be had to 
this important fact before any relief.is granted 
as otherwise an avowedly published scheme 
will be set at naught by a person who owns 
a small parcel of land measuring 21 cents. 


5. The petitioner undoubtedly came to 
purchase the property forming the  subject- 
matter of this writ petition viz, 21 cents in 
Survey No. 84]6A-1 A-2 at No. 140, Thiru- 
vanmiyur Village, Madras District as early 
as 5th December, 1966. He had applied 
for transfer of patta. and he came to be issued 
Patta No. 1115 on 11th Tune, 1977, itself. 
Section 4 (1) notification which is really a 
preliminary notification and which is the 
Starting point for all the proceedings under 
the Act, was issued only on 17th July, 1978, 
in G.O.Ms. No. 1096; Housing and Urban 
Development. Normally speaking, the owner- 
ship of the petitioner ought to have beem 
notified. That was not done. The reason 
given is that there was a preliminary investi- 
gation while the report was made by the 
Collector as to the fitness of the properties 
for ‘acquisition, a draft notification to be 
published under section 4 (1) of the Act was 
submitted to the Government. At that time, 
who were the owners, .their names alone 
came to be mentioned in section 4 (1) 
Notification. First of all, I am totally unable 
to accept this argument because invariably 
it happens that there is a long delay for the 
approval of the draft notification. In the 
‘meanwhile, if there has been change of 
ownership either by devolution or by sale, it 
is the duty of the concerned officer to verify 
the ownership upto date and then publish the 
notification with the names of the relevant 
owners at the time of the issue of the notifi- 
cation. That .course has not been adopted 


284 


at all. The failure to adopt the course has 
resulted in the Government landing in an 
awkward situation because the counter. afh-. 
davit itself states that the name of the in- 
terested person as stated in section 4 (1) 
notification was .one K. T. Stephen. Jt is 
~e that the revenue department is not oblig- 

to conduct an enquiry as to the ownership. 
It is equally true that the Government goes 
by the revenue records or the chitta extracts. 
But here, what is the use of publishing the 
name of K. T. Stephen? 


6. Obviously, he had lost all interest in the 
land; more than that his whereabouts were 
not known. ‘Therefore, even if the substance 
of section 4 (1) notice had been published 
at convenient places as required under sec- 
tion 4 that will not improve the situation. 
If a person happens to see the notification, 
he Will merely ^ find the name of K. T. 
Stephen as against Survey No. 84|6-A. The 
owner whose land is sought to be deprived 
like the petitioner could not, in his wildest 
imagination, link his land to the notice 
which he may happen to see and if at all he 
sees. ‘Therefore, the reason why I am re- 
ferring to this is that a faint argument was 
advanced by. the learned Government Pleader 
that the petitioner on seeing the notice which 
was published in the Corporation Middle 
School and in the notice boards of the Taluk 
Office gtc., could have come to know about 
the acquisition. ‘This is a far fetcned argu- 
ment. It cannot be gainsaid that the power 
of eminent domain can be exercised for com- 
pulsory acquisition of land for a public pur- 
pose. However, no person can: be denied 
the right to put forth his objections however 
worthy or unworthy they may be to such an 
acquisition because either actuated by senti- 
ments or by desire, he may cling on to the 
ownership of the Jand which he is legitimate- 
ly entitled to liold. Where by compulsory 
process of law the ownership is sought to. be 
displaced, it must be displaced only by 
exercising all care and caution that is 
attendant to such an acquisition. This 
is because still we are “governed by’ rule of 
law. Certain ~corner-stones of the princi- 
ples of natural justice ` right from the 
days of Magna Carta still are available to 
the citizens, in that no person can be depriv- 
ed of his ownership. except under due pro- 
cess of Jaw and one such being, the hearings 
of the objection of the owner.’ That. right 
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has come to be held as a very valuable right. 
‘That is the least “money” the Land Acquisi- 
tion Act confers upon the owner. Even that 
is being denied to the petitioner in this case 
for no fault of his. On the contrary, the 
entire blame has to be attached to the second - 
responident (The Special Deputy Collector 
(Land Acquisition) Neighbourhood Schemes, 
Saidapet). He cannot assume for a moment 
that from the time he submitted the {draft 
section 4 (1) notification upto the date it 
came to be approved by the Government in 
G.O.Ms. No. 1096, Housing and Urban 
Development on 17th July, 1978., the owner- 
ship will remain static. Perhaps, because 
of his own indifference to look into the reve- 
nue records it has resulted in this position. 
This imperious attitude is to be deprecated. 
After all, what is wrong if a person objects 
to the acquisition, let him to do so, let him 
be heard and then acquire if need be. 
Therefore, I am unable to accept the conten- 
tion of the learned Goverument Pleader that 
because paita icame to be issued after the ` 
submission of the draft of section 4 (1gMnoti- 
fication to the Government; hence there was 
no need to include the name of the petitioner 
in section 4 (1) notification. notwithstanding 
the fact that patta had come to be issued 
long before the issue of section 4 (1) notifi- 
cation viz. on 11th June, 1977, itself. If 
the argument of the Jearned Government 
Pleader is to be accepted, it would only 
mean deprivation of a man's property with- 
out his having any say'in the matter. It is 
precisely under these circumstances I have 
held in Bhama Ramamoorthy v. The State 
of Tamil Nadu and another*, that such a | 
procedure is opposed to the principles of 
natural justice and equally constitutes a 
violation of the provisions of the ‘Act. ' 
Therefore, the learned counsel for the peti- 
tioner Mr. D. Raju is right in his reliance 
on this ruling. 


7. Turning to the second argument, of 
course, the ‘Courts are not to set aside the 
progressive measures of the Government hke 
the proceedings of the land acquisition in 
this case which undoubtedly is for public 
purpose in a sense of bravado, ‘The Courts 





1. (1977) 1 M.L.J. 323: 90 L.W. 320: 
A.I.R. 1977 Mad. 272. 
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have always remembered that the right of a 
private individual must be subservient to 
public interest because it is that which cons- 
titutes the guiding star for land acquisition 
matters. It is true that by accepting the 
contention of the learned counsel for the 
petitioner the neighbourhood scheme which 
covers an extent of 96.92 acres may come to 
standstill or may even get  baulked. But 


who is to be blamed for this? It is easy to. 


point out the accusing finger to the Court. 
But, where situations have as presented in this 
case, been brought about by the indifference 
of the officers concerned, the Court cannot 
but come to the rescue of the petitioner. 
This is eminently one such case where the 
Court must hold the acquisition to be illegal 
because it is in violation of the principles of 
natural justice as well as the provisions of 
the Act. The failure to do so will amount 
to shutting ones eyes to the hard realities. 
That is not the law as I am able to see. 


The failure to issue notice under section 5-A : 


and bear the objection of the petitioner has 
deprived him of a very ^ valuable right. As 
rightly contended by the learned counsel for 
the petitioner, section 6 declaration may con- 
tain the name of the petitioner but by then 
all damage had been done because the rights 
of the parties both that of the Government 
as well as the individual owners become crys- 
tallized when declaration under section 6 
comes to be issued. . Where, however, with- 
out hearing the. petitioner and without his 
knowing about the acquisition, if he is sought 
to be deprived, the declaration under section 
6 containing his name cannot be put against 
him as an answer to the illegality attached to 
sectiom 4 (1) notification. 


8. Tf there is no valid sectiom 4 (1) notifi- 
cation, in that the petitioner had not been 
heard at all during section 5-A, enquiry, sec- 
tion 6, declaration also would .become illegal 
notwithstanding the fact that it contains the. 
name of the petitioner. For all these reasons, 
I- hereby set aside both section 6 declaration 
as well as section 4- (1) notification. The 
rule misi is made absolute. ‘The writ petition 


is allowed. The petitioner will be entitled to . 


costs. ‘Counsel fee Rs. 300. 


RS. — Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—P, R. Gokulakrishnan, O. CJ. and 
S. Nainar Sundaram, J. 2: 


M. Ramalingam 
v. 


Bhagwandas Mahesh Kumar Maheswaif 
Hindu Undivided Family by  Kartha, 
Bhagwandas Respondent. 
(A) Civil Procedure Code (V of 1908), 
(as amended by Act CIV of 1976), Order 5, 
rule 20—8Mode of service—Service effected by 
substituted service—E ffect. 


Held: Tt is true that Order 5, rule 20 (2). 
of the Code of Civil Procedure states that 
Service substituted by order of Court shall be 
as effective as if it had been made on the 
defendant personally. This is however now 
Subject to the present Explanation to Arti- 
cle 123 of the Limitation Act, where an appli- 
cation to set aside an er parte decree is 
made substituted service under Order 5, 
rule 20 of the Code shall not be deemed to 
be due service. ‘At the same time it cannot 
be said that merely because substituted. ser- 
vice was resorted to and effected knowedge 
on the part of the defendant must always 
stand ruled out. Even from.service by subs- 
tituted mode knowledge is inferable if the 
facts and circumstances warrant it. 


(B) Civil Procedure Code (V- of 1908) (as 
amended by Act CIV of 1976), Order 9; 
rule 13—Applhication for setting aside ex parte 
decree — Time when begins to run—Service 
of injunction order—Imputation ef knowledge 
of Court proceedings if sustainable—Delay of 
5 months in seeking to set aside ex parte 
decree—It can be excused. : 


Held: The -principles that 'slould govern 
applications to set aside an er parte decree are 
as follows: Under Order 9, rule 13 of the 
Code of Civil Procedure there are two grounds 
placed alternatively on which an er pyrfé 
decree could be set aside. Under the first 
ground if the summons was held to be not 
duly served taking- note also of the Explana- 
tion to Article 123 óf the Limitation Act. the 
ex parte decree will have to be set -aside 
provided the application to set aside is filed 
within 30 days from date of knowledge of the 


— 
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decree. But if there is delay then this delay 
has to be explained by showing sufficient 
cause therefore under section 5, Limitation 
Act. When the facts and circumstances of a 
particular case establish that the defendant 
had knowledge of the decree from the service 
~ of injunction and other sources, then the plea 
“OY the defendant is unsustainable and the delay 
cannot -be excused. Even if it is to be held 
that the summons was served taking into 
account also the Explanation to Article 123 
of the Limitation Act, the defendant could 
show sufficient cause within the meaning of 
Order 9, tule 13 of.the Code for non-appear- 
ance when the suit was called on for hearing. 
This is the alternative ground. But the appli- 
cation must be made within 30 days of the 
date of the decree. Tf filed beyond 30 days 
from the date of the decree, the delay beyond 
the 30 days will have to be explained making 
sufficient cause therefor under section 5.of the 
Limitation Act. |Para. 9.] 


(C) Limitation Act (XXXVI of 1963), Arti- 
cle 123 and Explanation—Proper  interpreta- 
tion. : f 


Held) Under 'the old Limitation Act, 1908, 
for purposes of Article 164 corresponding to 
Article 123 of the Limitation Act, 1963, the 
substituted service under Order 5, rule 20, 
‘Civil Procedure Code, was taken as sufficient 
service. But this is now subject to the 
Explanation to the present Article 123 of the 
Limitation Act, 1963, and where an  appli- 
cation to set aside the ex parte decree is filed, 
substituted service under Order 5, rule 20 of 
the Code shall not be deemed to be due ser- 
vices. At the same time, it is not possible to 
lay down that only because substituted ser- 
vice was resorted to and effected knowledge 
on the part of the defendant must always 
Stand ruled out. 


‘Appeal under clause 15 of the Letters Patent 
and under Order 36 of the O. S. Rules 
against the decree of the Mr. Justice 
Fakkir Mohammed, dated 1st April, 1982, 
and made in the exercise of the ordinary 
. original civil jurisdiction of the Court in 
'Application No. 441 of 1982 in C.C. No. 629 
of 1979. i ! 


J. Krishnamachar, for Appellant. 


‘Surana and ‘Surana and G. V. S. S. Iyer, 
fon Respondent. 
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The Judgment of the Court was delivered by 


Nainar Sundaram, J.—The second defendant 
in C.S. No. 629 of 1979 on the file of the 
Original Side of this Court is the appellant 
in this appeal: The respondent is, the plain- 
tiff is the suit. The suit was laid by the 
plaintiff for specific perfomance of an agree- 
ment of sale. There are as many as eight, 
defendants in the suit. The suit came to be 


laid on 27th November, 1979. Along with 


the suit, Application No. 4694 of 1979 was 
filed by the plaintiff for an order of injunc- 
tion’ restraining alienations by the defendants, 
pending the suit. Interim injunction | was 
granted on 6th December, 1979, in that .appli- 
cation. The order of interim injunction was 
admittedly served on the second defendant on 
12th January, 1980, along with the relevant 
papers. On 5th March, .1980, suit summons 
was affixed at the outer door of the premises 
in question and that is, old No. 23, new No. 
9. Venkatesa Naicken Street, George Town, 
Madras, because, as per the evidence of the 
bailiff examined in this case as R.W. 1, 
attempts to serve personally on the “Second 
defendant on three different occasions proved 
futile since he could not be found. On 11thi 
September, 1980, there was no appearance by 
the defendants and hence, the learned Judge 
sitting in the Original Side, made the order of 
interim injunction absolute. Since attempts 
to serve the defendants personally proved a 
futile process. Application No, 1324. of 1981 
was taken out by the plaintiff for ordering 
substituted service and prayer (b) in the 
Judges summons in the said application runs 
as follows:— 

“(b) why this Honourable ‘Court should 
not be pleased fo order substituted service 
for the defendants 1, 2 and 4 to 9, through 
publication, in one issue of Malai Murasu 
and affixture of summons on Court notice 
board of defendants 1, 2 and 6 to 9". 

2. This application was ordered and -we find 
from the proceedings of the Assistant Regis- 
trar (Original Side) of this Court that affix- 
ture on the Court notice board was effected 
cn 3rd April, 1981, publication. was effected 
on 8th April, 1981; and affixture at the last 
known addresses of the defendants concerned 
was effected on 3rd April, 1981, 25th May, 
1981 and 8th June. 1981. By order, dated 28th 
July, 1981, made in Applicaton No. 2451 of 
1981, the service of suit summons effected by - 
publication and affixture on the Court notice 


1] 


board for.defendants 4 and. 5 was held suffi- 
cient. Since the defendants took no steps to 
file their written statements, the matter was 
directed to be posted before Court. On the 
above basis, the suit was taken up and since 
there was no appearance by the defendants, 
an ex parte decree ensued on 12th August, 
1981. 


~ 


3. The second defendant filed on 8th Febru- 
ary, 1982, Application No.. 441 of 1982 to set 
aside the ex parte decree, dated 12th August, 
1981. The material averments in the affidavit 
filed in support of this application runs as 
follows: Under an arbitration-partition 
arrangment, dated 16th September, 1974, the 
Second defendant was one of the two persons 
who are liable to pay off the mortgage of the 
suit property; the second defendant approach- 
ed Daya Sadhan on 12th January, 1982, ask- 
ing them to tell him. the amount due under 
the mortgage, so that he could pay off the 
amount and discharge the mortgage and re- 
deem the property; at that time, he was in- 
formed by Daya Sadhan that in the above 
Suit against the defendants, this Court had 
executed a sale deed in favour of the plain- 
tiff in the suit and the sale deed had been 
registered ps Document No. 4046 of 1981; 
Since the second defendant had no notice of 
the suit, he requested his advocate to make a 
search in the office; it was then found that 
the suit had been decreed on 12th August, 
1981; he was not aware of the passing of the 
decree im the suit; since no summons had 
been served on him, he had no knowledge 
about the above. suit-and he came to know 
about the -decree having been passed only. 
on 12th January, 1982. According to the 
second defendant, he had no knowledge about 
the decree in the suit till 12th January, 1982, 
and on that basis, he prayed for setting aside 
the ex parte decree. This application was’ 
contested by the plaintiff by pointing out the 
proceedings of this Court relating to the order 
of' temporary injunction; the service -of the 
order of injunction on 12th January, -1980, the 
Service, o£ the suit summons by affixture earlier 
on Sth March; 1980, and the service effected 
by- substituted mode, as- stated above, and the 
plaintiff would further state that after - the 
decree, execution had been levied and.it was 
ordered, ‘directing execution of the sale deed 
in favour of the plaintiff. . The sale deed has 
been executed, registered in December, 1981, 
and mutation in ‘Corporation Property Tax- 
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registry and other public- register had taken 
place in the name of the plaintiff. The 
plaintiff would further state that the second. 
defendant was fully aware of the proceedings 
in the Court and he had knowledge of the 
decree Jong anterior to 12th January, 1982. 
Fakkir Mohammed, J., who heard the matter, . 
on an analysis of the materials placed, befoff 
him, found no warrant to accept the case of 
the second defendant and accordingly, tha 
learned Judge dismissed .the application. 
This appeal is directed against the order of 
the learned Judge. D. 


4. The ex parte decree was passed on 12thl 
August, 1981. Under Articles 123 of the. 
Limitation Act, 1963, the time-limit to file.an 
application to set aside a decree passed ex parte 
is thirty days, and there are.two ways of com- 
puting the time. One is from the date of 
the decree where summons was duly served ; 
and the other is from the date of the know- 
ledge of the decree by the applicant and that 
would be only where summons: was not duly 
served. The specific case of the second de- 
fendant is that summons was not duly served 
on him and he came to know about the decree 
only: on 12th- January, 1982. The Explana- : 
tion to Article 123 of the . Limitation Act, 
1963, states that for the purpose of the said: 
Article, substituted service under rule 20 of . 
Order 5 of the ‘Code of Civil Procedure, 
hereinafter referred- to as the Code shall not 
be deemed to be due service.. Prior tothe. 
enactment of the Limitation Act, 1963, there 
was a conflict of decisions as to whether subs- 
tituted service, even where. it was properly 
ordered and properly. served, could be due 
service, when in fact the defendant was shown 
to have had so knowledge of the suit and the 
decree:- That controversy has been settled by 
the present Explanation. In the present 
case, the serviee that was held to be- ‘suffi-. 
cient, on the basis of which.the suit came to 
be, disposed ^ of ex parte, was one effected. 
under the substituted `, mode- contemplated 
under rule 20 of Order 5 of the Code..: Hence, 
by virtue of the Explanation, such : service 
shali not be-deemed to be due-service :and: 
time will run only from the date of know-- 
ledge of the decree by the sécond defendant: . 
Even where summons was'served by other 
modes, yet, it, could be shown to Have- been. 
not due service and: then also timie will ruri 
from the date-of the knowledge of the decree.- 
In ‘the present case; the Explanation to Arti- 
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cle 123 comes to the rescue of the second 
defendant) and enables him to straigh-way 
compute time from the date of his knowledge 
of the decree, without entering into the con- 
troversy as to whether there was due service 
or not. Then, the question is as to whether 
dhe second defendant did come to have know- 
ledge of the decree only on 12th January, 
1982, as claimed by him. If there is a failure 
on the part of the second defendant to subs- 
tantiate the specific case of his that he came 
to know about the decree only on 12th Janu- 
ary, 1982, then computation of time could not 
be from that date and if it is to be inferred 
that the second defendant had knowledge of 
dbe |proceedings in the suit and the decree 
that came to be passed Jong anterior to 12th 
‘January, 1982, then the present application 
to set aside the ex parte decree must be held 
to have been filed beyond time and will 
deserve dismissal. 


5. We have already referred to the aver- 
ments made in the affidavit filed in support 
of the application where the second defendant 
claims that only on 12th January, 1982, he 
came to know about the decree. The second 
defendant examined himself as P.W. 1 in 
this matter and we may straightway point 
out that his evidence is highly unsatisfactory 
and, if we can say so, bristles with uncon- 
vinding statements and could not persuade 
this Court to attach any veracity to the same. 
‘According to the seconid defendant, he had 
to contact the mortgagee Daya Sadhan to 
find out the amounts due under the morigage, 
so as to enable him to pay off the same and 
redeem the suit property, because this was 
the order under an arbitration partition 
arrangement, dated 16th September, 1974. 
The affidavit filed in devoid of other relevant 
particulars apart from a bare statement to 
the above effect and there is a reply affidavit 
and even here, the second defendant has not 
improved the matter. ‘Coming the oral evi- 
dence of the second defendant, examined: as 
P.W. 1, he would state that in December, 
1981, he last paid interest to the mortgagee 
Daya Sadhan; at that time, the mortgagee 
did not tell him about the suit; and when 
he went on 12th January, 1982, he did not 
pay any interest to the mortgagee. Though: 
in the affidavit his statement is to the effect 
that with the intention to carry out the obli- 
gations cast upon him under the arbitretion— 
partition arrangement, he approached the 
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mortgagee on 12th January, 1982, in his evi- 
dence the second defendant deposed that he 
went to the mortgagee only on a casual visit; 
he went to some other office in that area and 
while returning, he happened to pass the way 
where the mortgagee’s office is situate and 
that was how he came to make the enquiries. 
He would state that he went to the area to 
meet one Gopal in Kasi Chetty Street, 
Madras-1 in connection with his business. 
In the mortgagee's office, the second defen- 
dant is stated to have met only a clerk of 
the mortgagee. The second defendant did 
not Xnow his name. The said clerk is 
stated to have told the second defendant that 
the mortgagee had received a notice from 
the Court stating that the amounts- had been 
deposited into Court and the mortgagee was 
asked to take the same towards the mort- 
gage dues. The second defendant did not 
find out the date of that letter: He did not 
read the contents of that letter. He did not 
take a copy of that letter... He is stated to 
have gone and informed his advocate about 
the matter. The second defendant on gave 
the suit number to the advocate. ‘The 
second defendant had already been served 
with the order of injunction on 12th Janu- 
ary, 1980. He had also received the rele- 
vant papers along with the order of injunc- 
tion. He very naively states that his advo- 
cate told him that it was only an injunction 
order and when the suit summons comes, 
they shall see to it. No counsel worth the 
mame would have made such an advice. 
Though the second defendant is categoric 
that he came to know of the decree only on 
12th January, 1982, in the light of his own 
evidence, this categoric statement cannot 
have any credence at the hands of this Court. 


6. It is needless to state that the onus is 
heavily on the second defendant to show that 
he came to know about the decree only on 
12th January, 1982. An assessment of the 
evidence in this case leaves no room for 
doubt in our mind that the second defendant 
must have had knowledge of the decree not 
on 12th January, 1982, as claimed by him, 
but even long anterior to that date. Hence, 
we have to concur with the learned single 
Judge that the present case of the ` second 
defendant cannot have acceptance by this 
‘Court. To arrive at this conclusion of ours, 
we have also examined the materials anid the 
evidence relating to substituted service 
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effected. Though service by substituted 
mode may not be idue service for the pur- 
pose of computation of time under Article 
123 of the Limitation Act, 1963, yet, an exa- 
mination of the proceedings and evidence 
relating to such service may expose the know- 
ledge on the part of the defendant of the 
decree anterior to the date on which he claims 
that he came to know about the decree. We 
Shall now examine this aspect. Substituted 
service Was ordered by three modes, first by 
affhxture on the Court notice board; second 
by publication; and third by affixture at the 
last known place of residence of the second 
defendant. Neither before the learned single 
Judge nor before us any attempt was made 
to demonstrate that there existed no warrant 
in law and on facts for ordering service by 
substituted mode. The second - defendant, 
however, endeavoured to show in the course 
of evidence adduced in the case that» even 
this substituted service was not properly 
vffecu d Aud ‘hence, knowledge of the pro. 
ceedings before Court and of the -decree 
anteriof to 12th January, 1982, cannot be 
imputed to him on the basis of this service 
or otherwise. As pointed out by us earlier, 
a regular application was taken out by the 
plaintiff, Application No. 1324 of 1981, and 
that was ordered by the Master of this Court. 
Only pursuant to-the said order, service by 
the three modes was resorted to. With re- 
gard to service by affixture on Court notice 
board and by publication, there was no 
challenge of the same either before the learn- 
ed single Judge or before us. The only 
challenge put forth by the second defendant 
is with reference to the service by affixture 
at his last known place of residence. As 
stated above, the bailiff has been examined 
as R. W. 1 in this case. He has spoken to 
the affixture of the suit summons by him at 
the outer door or premises in question earlier 
on 5th March, 1980. There is no dispute that 
the door number of the premises has been 
changed from No. 25 to No. 9. R.W. 1 
stated that he made enquiries with regard 
to the change in the door number and then 
only effected the  affixture. Hence the 
change in the door number is not material 
and we have reason to disbelieve the  evi- 
fdence of R.W. 1 on the question of due 
afüxture. Furthermore, nothing has been 
brought out in the course of the cross-exa- 
mination of this witness to substantiate the 
theory of the second defendant that the ser- 
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vice of the suit summons by affixture was in 
fact nor properly effected and knowledge of 
the proceedings before Court and of the 
cis cannot be imputed to him on this 
asis. 


7. It is true that Order 5, rule 20 (2) ef 
the Code states that service substituted by 
order of Court shall be as effectual as if it 
had been made.on the defendant personally. 
But this is now subject to the Explanation to 
the present Article 123 of the Limitation Act, 
1963, and- where an application to set aside 
the ex parte decree is filed, substituted ser- 
vice under Order 5, rule 20 of the Code 
shall not be deemed to be due service. At 
the same time, it is not possible to lay down 
that only because substituted service was 
resorted to and effected, knowledge on the 
part of the defendant must always stand 
ruled out. Even from service by substituted 
mode, otherwise duly effected, knowledge is 
infeiralble, if the facts and circumstances of 
the case warrant the same. 


8. Our attention has been drawn to a judg- 
ment of Ramanujam, J. in Dhanasekaran v. 
State Bank of Indiat, where the learned Judge 
referred to the judgment of Wallace, J. in 
Doraiswamy Ayyar v. Balasundaram Ayyar?, 
who held that the word "duly" in Order 9, rule 
13 of the Code and Article 164 of the Limita- 
tion Act, 1908, is not equivalent to “personal- 
ly" and that if the trial Court is satisfied that 
the substituted service effected is sufficient 
Service, then it should (be taken to be a due 
service and that such service is as effectual as 
if it had been made on a defendant personally. 
This proposition now stands qualified by the 
Explanation to the present Article 123 of the 
Limitation ‘Act, 1963, and it is no longer 
possible to countenance substituted ^ service 
under Order 5, rule 20 of the Code as due 
service, when an application to set aside an 
ex parte decree is filed. Time will run only 
from ,the date of knowledge of the decree. 
It must be remembered that Article 164 of 
the Limitation Act, 1908 did not contain an 
Explanation as we now find in the present 
Article 123 of the Limitation Act, 1963. 





1. (1977) 1 M.L.J. 271. 
'2. 52 M.L.j. 477. 
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Hence, we are more concerned here with the 
question of knowledge of the second defen- 
‘dant of the decree, in view of Article 123 of 
the Limitation Act,.1963, read along with the 
. Explanation thereto. Coming to the question 
of knowledge of the second defendant of the 
Proceedings in the suit and of the decree, we 
have found that he had knowledge of the 
Suit, having been served with the arder 
of injunction on 12th January, 1980. Def- 
nitely, by that, he must have had knowledge 
about the nature of the suit and its details. 
His explanation that he left the matter at 
that, without following up the proceedings, is 
too puerile to be accepted. On 5th March, 
1980, suit summons was earlier served by 
affixture.. His evidence before Court with 
regard to his coming to know of the decree 
only on 12th January, 1982, is highly uncon- 


vindimg. On the facts disclosed, it is ^ not: 


possible to accept the bare assertion of ignor- 
ance of the decree by the second defendant. 
‘Hence, it has to be legitimately held that the 
second defendant had not only knowledge 
of the proceedings in the suit but also of the 
decree long prior to 12th January, 1982. 
He must have had specific knowledge of the 
decree -passed in the suit and its nature, cer- 
tainly, thirty days before the date of the pre- 
sent application which, we find, had come to 
‘be filed only on 8th February, 1982. 


9. Learned counsel for the second defendant; 
made yet another attempt to advance the cause 
of his client that even if there had been due 
service, yet, the second defendant could seek 
the indulgence of the Court to set aside the 
ex parte decree if he makes out that he was 
prevented by sufficient cause from appearing 
when the suit was called on for hearing. 
Before we assess this submiission, we would 
like to recapitulate and reiterate the principles 
that should govern applications to set aside ex 
parte decree under, Order 9, rule 13 of the 
Code read with the Explanation to'Article 123 
of the Limitation Act, 1963. Under Order 9, 
Tule 13 of the Code there are two grounds, 
placed alternatively, on which an ex parte 
decree could.be set aside Under the first 
ground, if it is to be held that the summons 
was not duly served, taking note also of \the 
Explanaticn to ‘Article 123 of the Limitation 
Act, 1963, under which substituted service is 


no due service at all. the e+ parte decree will - 


have to be set aside; provided the applications 


to set aside the ex parte decree has come to be - 
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filed within 30 days from the date of know- 
ledge of the decree. If such an application 
has come to be filed beyond 30 days from the 
date oZ such knowledge, then the delay after 


- 


the said 30 days has got to be explained by | 


making a sufficient cause therefor, under sec- 
lion: 5 of the Limitation Act, 1963. Even it 
is to be held that the summons was otherwise 
duly served, of course, taking into considera- 


tion the Explanation to Article 123 of the | 
Limitation Act, 1963, which would- exclude: 


Substituted service from the category of due 
service, yet, the defendant 
Sufficient cause within the meaning of 
Order 9, rule 13 of the Code for non-appear- 
ance when the suit was called on for hearing. 
This is the alternative ground. But then, such 
an application has got to be filed within 30 
days from the date of the decree. However, 
if such an application has come to be filed 
beyond’ 30 days from the date of the decree, 
the delay beyond 30 days will have to bè 
explained, making a sufficient cause therefor 
within the meaning of section 5 of thg Limi- 
tation Act, 1963. It is not necessary to deli- 


piu 


could show f 


nate as to what all factors would constitute | 


“sufficient cause". It will depend upon the 
facts and circumstances of each case. In 
appropriate cases, even if there had been a 
proper and due service of summons, lack of 
effective and requisite knowledge of the suit, 
or of the proceeding or of the decree may 
constitute sufficient cause. Even in the case 
dealt with by Ramanujam, J, in Dhanaseka- 
ran v. State Bank of India, the learned 
Judge, on facts, found that service was effect- 
ed only by substituted mode; the defendant 
came to have knowledge of the decrees, long 
after they came to be passed and he, in fact, 
had no knowledge of the same earlier and the 
applications ^ having been filed within 
30 days from the date of the knowledge, the 
learned Judge found a, justification for setting 
aside the ex parte decrees. The matter 
seemed to have come squarely within the 
ambi: of the Explanation to Article 123 of the 
Limitation Act, 1963, and time was computed 
from the date of actual knowledge of the 
decrees. This judgment of the learned ‘Judge 
cannot be taken to be an authority for any 


. general proposition that where the defendant 


was served by substituted service and he had 





1. (49721 M.E Ji 271.* 


1] 


10 knowledge of the decree, the matter would 
come within the purview of "sufficient cause" 
under Order 9, rule 13 of the Code. As we 
pointed out above, time will run from the date 
of the decree where there had been due service, 


and “suffcient cause" under Order 9, rule 13. 


of the Code for non-appearance in spite of due 
Service will come into play only after there 
had been, in fact, due service; and substituted 
Service under Order 5, rule 20 of the Code 
is no due service at ah as per the Explanation 
to Artide 123 of the Limitation Act, 1963. 
Hence, the matter could be dealt with only 
from the point of view of "date of knowledge 
of the decree" under Article 123 of the Limi- 
tation Act, 1963, read with the Explanation 
thereto. However, if summons was  other- 
Wise duly served, yet, lack of effective and 
requisite knowledge of the hearing of the suit, 
or of the proceeding, or of the decree that had 
come to be passed ex parte, may go to make 
up “sufficient cause" in appropriate cases, de- 
pending upon the facts. and circumstances of 
the case. 


10. Im the present case, the question of 
Sufficient cause may not arise because, service 
having had been effected by substituted mode, 
fit was not due (service at all as per the 
Explanation to Article 123 of the Limitation 
Act, 1963, and time will run only from the 
date of knowledge of the ‘decree. Even 
otherwise, the sufficient cause projected is on 
the allegation that the second defendant had 
no knowledge of the suit or of the decree 
anterior to 12th- January, 1982, and that was 
how he was prevented from appearing when 
the suit was called on for hearing. This so 
called alternative basis of sufficient cause is 
being spinned within the very same vicious 
circle of Jack of knowledge anterior 
to 12th January, 1982. We have found that 
this cause of the second defendant deserves 
no acceptance. ‘To say the least, this, case of 
the second defendant appears to be absolutely 
false. We have found that the onus on the 
second defendant has not been discharged at: 
alll. In the said circumstances, we do not 
find any merit in this appeal and accordingly, 
htis appeal is dismissed. There will be no 
order as to costs. 


R.S. 
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IN THE HIGH COURT 
TURE AT MADRAS. -> 


PRESENT :—Fakkir Mohammed, J. 


M|s Daba Industrial and Trading Com- 
pany (Pvt.), Limited and ariother 


ED " 
Petitioners 


OF JUDICA- 


V. 


Dr. B. Chenakesavan Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of. 1973), sections 2, 30—Scope 
and applicability — Residential building — 
Monthly rent Rs. 500 made up of Rs. 400 
towards rent and Rs. 100 towards amenities 
—Petition for eviction under the provisions of 
the Act—Not maintainable—Exemption pro- 
visions attracted. 

Held: The entire sum of Rs. 500 paid by the 
tenants is the monthly rent for the demised 
building which is a residential one even though 
a small ‘portion .of it has been used 
for official purposes of the tenants. 
That is why, the landlord has mentioned in 
the eviction petition that the building is re- 
quired for residential purposes as well as for 
using a portion for the clinic of his son. Thus 
the provisions of section 30 of Act 
XVIII of 1960, are clearly attracted to 
the demised building and the provisions of 
Act XVIII of 1960, cannot be applied to the 


building. | [Para, 9.] 
In order to attract the provisions of 
section 30 of the Act XVIII of 1960, the 


demised building shall be deemed to be resi- 
dential building and not non-residential one. 
Thus but for the application of section 50 
(iP) of the Act, the demised building will be 
a building within the ambit of section 2 (2) 
of the Act. Section 2 (2) (Db) specifically 
provides that the term ‘building’ includes any 
furniture supplied by the landlord for use in 
such building or hut or part of a building or 
hut but does not include a room in a hotel or 
boarding house. Para, 10.] 


Case referred to:— 


Sakuntala Rajappa v. Kamala, (1972) 2 M. 
L.J. 454. 


-—À 





*O.R.P. No. 1657 of 1983. 
16th June, 1983. 


: is a Doctor. 
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Petition under-section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
XVIII of 1960 (as amended by Act 
XXIII of 1973), praying the High ‘Court to 
revise the order of the Court of the III 
Judge, Court, of Small Causes, Madras, dated 
ist February, 1983 and in H.R.A. No. 1479 
o& 1982 (H.R.C. No. 3875 of 1981 on the 
file of the XIII Judge, ‘Court of Small ‘Causes, 
Madras, dated 26th April, 1982). 


P. Gunaraj, for Petitioners. 
N. D. Bahety, for Respondent. 
The Court made the following 


OnpER.— [he tenants are the revision peti- 
tioners and the revision petition has been 
filed against the order of the appellate autho- 
rity (III Judge, Small Causes Court, Madras) 
in R.C.A. No. 1479 of 1982, dated ist 
February, 1983, reversing the dismissal order 
of the Rent Controller and granting an order 
of eviction in favour of the landlord. 


2. The landlord filed H.R.'C. No, 3876 of 
1981, under section 10 (3) (a) (2) of Tamil 
Nadu Act XVIII of 1960 on the ground of 
bona fide requirement of the building for the 
Occupation of his son and daughter-in-law. 
The demised building forms the rear portion 
of the building which is under the occupation 
of the landlord. The tenants have been pay- 
ing a monthly rent of Rs. 500 which is made 
up of Rs. 400 for the building and Rs. 100 
for amenities. The landlord is occupying the 
front portion of the building consisting of 
three rooms, hall, an open verandah, kitchen 
and a servant’s bath room at a distance. The 
landlord is a retired Engineer and his wife 
Out of the three rooms in their 
Occupation one was kept exclusively for the 
office purposes of the landlord, one was ex- 
clusively used by his wife for her office worl: 
and for writing books and the third room is 
used as a common room for pooja purpose 
and kitchen, while the main hall was used Tor 
receiving friends and guests. ‘The landlord's 
son Dr. B. Varaprasad was working in the 
E.S.I. Hospital Madras and was residing 
in the quarters allotted to. him. The land- 
lord's daughter-in-law also is a Doctor and is 
` employed in King’s Institute, Guindy. Be- 
cause the landlord’s son joined M. S. ‘Course, 
he had to vacate the quarters provided to 
him in E.S.I. Hospital and is occcupying a 
rented building. It is under those circum- 


THE MADRAS LAW JOURNAL REPORTS 


[1984 


stances the eviction petition was filed for the 
requirement of the landlords son. 


3. The tenants contested the eviction petition 
pleading that an earlier eviction petition filed 
by the landlord on the grounds of wilful de- 
fault and sub-letting was ultimately dismissed, 
that the requirement is not bona fide, since 
the big portion in the occupation of the land- 
lord, who is a retired Engineer, is sufficient 
for the occupation of his only son who is a 
Doctor and that the petition has been filed 
with the mala fide intention of some how or 
other evicting the tenants. 


4. The learned Rent Controller framed two 
points for consideration, one as to the main- 
tainability of the eviction petition under sec- 
tion 10 (3) (a) (i) of the Act and the 
other as to the bona fide requirement of the 
landlord for the occupation of his son. On 
the first point, the learned Rent Controller 
found that the petition is maintainable under 
section 10 (3) (a) (3) of the Act and on the 
next question of bona fide requirement, he 
found that even though the requiremene for the 
occcupation of the landlord's son may be bona 
fide; the requirement for the non-residential 
purpose of the landlord's son cannot be said 
to be bona fide and on that finding he has 
dismissed the eviction petition. The landlord 
filed R.C.A. No: 1479 of 1982 before tha 
Appellate Authority against the finding and 
dismissal of the eviction petition. 


5. It appears that in the course of argu- 
ments before the appellate authority it was 
urged on behalf of the tenants that the ad- 
mitted rent being ‘Rs. 500 per mensem, the 
demised building is exempt from the provi- 
sions of Tamil Nadu Act (XVIII of 1960). 
In paragraph 11 of the order of the appel- 
late authority, a reference was made to the 
effect that one other contention raised by the 
learned counsel for the appellant (mistake 
for the tenants) is that the rent for the peti- 
iioi mentioned “premises is Rs. 500 and, 
therefore, the building is exempt under the 
provisions of Tamil Nadi Act (XVIII of 
1960), and that the petition for ‘eviction is 
not maintainable and such a contention was 
raised only in the appellate Court. The 
Appellate authority has also observed: in _ 
the same paragraph that having submitted 
before the jurisdiction of the Rent Controller 
and since Rs. 400 alone is collected towards 
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the ‘rent -and Rs. 100 is collected towards the 
amenities, the demised building is not exempt 
from the provisions of Act (XVIII of 1960). 
So faras the requirement of the landlord 
for the occupation of his son is concerned, 
the appellate authority reversed the finding 
of the Rent Controller and found that the 
requirement is a bona fide one. Hence this 
revision petition against the finding and the 
decision of the appellate authority which are 
unfavourable to the tenants. 


6. In the grounds of the revision petition, 
the foremost ground is that the appellate 
authority failed to see that the landlord issued 
a single receipt for Rs. 500 towards the 
monthly rent and that as such the appellate 
authority and the Rent Controller have no 
jurisdiction in view of section 30 of Act 
(XVIII: of 1960). The tenants have also 
raised other grounds relating to the require- 
ment of the building for the landlord's son's 
Occupation. 


7. The learned counsel for the revision 
petitionars has argued that even though no 
Specific plea was raised before the Rent Con- 
troller that the demised building is exempt 
from the provisions of Act (XVIII of 1960), 
the ground being a legal one based on sec- 
tion 30 of Act (XVIII of 1960), it was open 
to the tenants to raise the same before the 
appellate authority, that the-appellate autho- 
rity failed to give a definite finding whether 
the demised building is exempt from - the 
provisions of section 30 of ‘Act (XVIII of 
1960), and that even in the Court of revision; 
it is open to- -the tenants to raise the same 
question, of Jaw, which is a vital question 
touching the root of jurisdiction. 


8. It is-common case in the eviction peti- 
tion and in the counter filed by the tenants 
that the tenants were paying Rs. 500 per 
month as rent out of which Rs. 400 was allo- 
cated towards the building and Rs. 100 was 
allocated towards the amenities provided by 
the landlord in the said building, which-is in 
the occupation of the tenants.. Of course, 
there is no definition of the word ‘rent’ in 
the Act. ‘However, while defining the words 
‘landlord’ and ‘tenant’ in section 2 (6) and 
2 (8). of Act (XVIII of 1960), it is stated 
that ‘landlord’ ~includes the person, who 
is receiving .or is entitled-to receive the rent 
«of. a. building and ‘tenant’ means any per- 


t 


son by whom or on whose account rent- is 
payable for a building. Section 30 (Ww) of 
Act (XVIII of 1960), provides that nothing 
contained in ‘Act (XVIII of 1960), shall 
apply to any residential building or part 
thereof occupied by any one tenant if the 
monthly rent paid by him in respect of that 
building or part exceeds four hundred rupees, 
Admittedly, the rent paid by the tenants ex- 
ceeds Rs. 400 per month since the rent paid 
is Rs. 500 per month. In order to avoid 
the assessement of property tax, the landlord 
might have apportioned the monthly rent of 
Rs. 500 as Rs. 400 towards the building and 
Rs, 100 towards the amenities provided by 
him in that demised building. But the term 
that can be used for the amount paid by the 
tenants for the occupation of the demised 
building can only be ‘rent’. But for the 
Occupation of the demised building, the 
tenants could not have enjoyed the ameni- 
ties contained in the building. The landlord 
could not have leased out the amenities alone 
to the tenants without the building. There- 
fore, there cannot be any doubt that the tenants 
have been paying a rent of Rs. 500 per month 
for the residential demised ‘building and 
hence the demised building is exempt from 
the provisions of Act (XVIII of 1960), in 


view of section 30 (7) of Act (XVIII of 
1960). ' 
9. In fact in paragraph 3 of the petition, 


the landlord has specifically stated that the 
tenants have taken the demised building on 
a monthly rent of Rs. 500 which is made up 
of Rs. 400 for rent and Rs. 100 for providing 
amenities, The same has been admitted in 
varbatim by the tenants in paragraph 3 of 
the counter. The landlord has not used any 
other nomenclature for the payment of Rs. .100 
per month. Therefore, the entire sum of 
Rs. 500° paid by the tenants is the monthly 
rent for the demised building, which is a 
residential one even though a small portion 


Of it has been used for official purposes of 


the tenants. That is why, the landlord has 
mentioned in the eviction petition that the 
building is required? for the residential pur- 
poses as well as for using a portion for the 
Clinic of his son. ‘Thus the provisions of 
section 30. of ‘Act (XVIII of 1960), are clear- 
ly attracted to the demised building and the 
provisions of Act. (XVIII of 1960), cannot 
be applied to the demised building. 
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‘10. It has been held in Sakuntala Rajappa 
v. Kamala, that the term “rent” used in the 
Act would include all payments agreed: to be 
paid by the tenant to his landlord for the use 
‘and occupation not only of the building and 
furniture but also for rates, electricity, water 
and other amenities including services and 
that in other words, any sum of monéy which! 
the tenant agrees to pay as consideration for 
the tenancy would be rent. 
main purpose for which the building was 
leased out in favour of the tenants is residen- 
tal. "Therefore, in order to attract the pro- 
visions of section 30 of Act (XVIII of 1960), 
the demised building shall be deemed to be 
a residential building and not a non-residen- 
tial. Thus but for the application of section 
30 (ii) of the Act, the demised building will 
be a building within the ambit of section 2 
(2) of Act (XVIII of 1960). 
(2) (b) specifically provides that the term 
‘building’ includes any furniture supplied by 
the landlord for use in such building or hut 
or part of a building or hut, but does not 
include a room in a hotel or boarding house. 
It is nobody's case that the demised pee 
ouse. 


is a room in a hotel or boarding 
Thus- the ostensible purpose for which the 
building was let is for residential and it 


is only as such the landlord has treated the 
same in the eviction petition also. 

11. Since the tenants did not raise this speci- 
fic plea before the Rent Controller in the 
counter statement or: in the course of the 
arguments, the learned appellate authority 
has been under the mistaken impression that 
such legal objection which goes to the root 
of the jurisdiction, cannot be raised by the 
tenants. The question of jurisdiction under. 
section 30 of the 'Act does not deal with the 
territorial or pecuniary jurisdiction but the 
excluisve jurisdiction of the Rent Controller 
under the provisions of Act XVIII of 
1960. A District Munsif cannot entertain 
a title suit regarding the properties worth 


Rs. 10 lakhs, since only the Subordinate Judge. 


in the mofussil has got jurisdiction to ententain. 
such a suit. In like manner, the Rent Con- 
troller has been vested with jurisdiction to 
entertain eviction petition regarding a residen- 
tial building if only the monthly rent of the 
same does not exceed Rs. 400. If the rent 
is above Rs. 400 pen month, he has absolu- 


s (1972) 2 M.L.J. 454 at 461: 85 L. 
. 796. 
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tely no jurisdiction. Tf that question had 
been raised before: the Rent Controller and 
he had found that he has no  jurisidictiom 
to entertein the eviction petition in view of 
section 30 of the Act, he would not have 
decided the other  poimt for consideration, 
namely, whether the requirement of the land- 
lord is bona fide under section 10 (3) (a) (i) 
of the Act, since the consideration of section 10 
(3) (a), (i) of the Act is hit by sectien 30 
of the Act. It is the duty of the office to 
have returned the  eviction petition stating 
that the demised building is exempt under sec- 
tion 30 of the -Act XVIII of 1960 and 
hence the Rent Controller has no jurisdiction 
to entertain the eviction petition. Such a vital 
question ousting the jurisdiction of the Rent 
Controller has been omitted to be noticed by 
the Rent Controller and when it was brought 
to the notice of the appellate authority, the 
appelfate authority ought to have either given 
a finding on that question or ought to have 
remanded the matter for the finding of the 
Rent Controller on that point. If the matter 
bad been remanded by the appellate authority, 
the Rent Controller would have definifely held 
that ke hed no jurisdiction under section 30 of 
the Act. It has been held consistently by this 
Court that even though an’ eviction petition 
was allowed on the finding of one of the 
several grounds having been proved and as 
against the same an appeal has been filed by 
the tenant, it is open to the landlord to argue 
before the appellate authority that the findings 
of the Rent Controller on the other grounds 
were not correct! and the eviction order can 
be sustained on the grounds, which were 
found against the landlord by the Rent Con- 
troller in the appeal filed by the tenant. In 
like manner, in the appeal filed by the land- 
lord, it is open to the tenant to raise such 
vital legal question, which goes into the root 
of the jurisdiction of the special Tribunal, 
before the appellate authority. Such a dictum 
cannot be assailed by the landlord in the face 
of the very pleadings of both the parties in 
the trial Court. The Rent Controller has 
failed to frame a point for consideration on 
the question whether the demised building is 
exempt from the provisions of Act XVIII 
of 1950. 


12. On the question of bona fide require- 
ment for the landlord's son is concerned, it is 
purely a question of fact and the High Court 
sitting in revision cannot sit in judgment as 


1) 


an appellate Court over the finding of the 
appellate authority. The finding of the appel- 
late authority is based on facts and evidence 
and this Court does not find any material‘ to 
interfere with such finding of fact. However, 
Such finding of fact will depend upon the 
finding on the question whether the demised 
building is exempt from the provisions of sec- 
tion 30 of Act (XVIII of 1960). Therefore, 
while confirming the finding of the 
appellate authority on, the question of boma 
fide requirement of the landlord for the occu- 
pation of his son, the proceedings are remitted 
back -to the Rent Controller and the result’ of 
H.R.C. No. 3875 of 1981 will depend upon 
the finding of the Rent Controller as to whe- 
ther the demised building is exempt from the 
provisions of Act XVIII of 1960, in view 
of section 30 of the said Act. 
this revision petition is allowed in part, the 
order of eviction passed by the appellate 
authority is set aside while confirming the 
finding of the appellate authority on the ques- 
tion of bena fide requirement of the landlord 
for his Son's occupation and the entire pro- 
ceedings are remitted back to the Rent Con- 
troller so that the Rent Controller may ‘deal 
with the-. petition in the light of the above 
observations, and dispose of the same within 
a month from -the date: of -the receipt of the 
records. 


13. The parties are directed to bear their 
respective costs in the appeal and in the revi- 
sion proceedings. The costs will be provided 
-for by the -Rent- Controller so far as the 
House Rent Control original petition is con- 
-cerned. 


Petition allowed in 
part and remitted . 





I. 


SWAMINATHAN J: AUTHORISED OFFICER (LAND REFORMS) 


‘Therefore, . 
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IN THE HIGH COURT OF JUDICA- 


. TURE AT MADRAS. 


PRESENT :—V’.. Ratnam, J. 


M. K. Swaminathan Petitioner * 


U. mS 
'" Authorised Officer (Land Reforms), 
Tirunelveli Respondent. 


(A) Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Act (LVIII of 1961), 
sections 36-4, 5 (3) and (6)—Landed pro- 
perty bequeathed under a will with charge on 
income for performance Gf pooja and neive- 
deyam n temple—No dedication however of 
the property—No question cf any trust being 
involved—Proyisions of the Act not applica- 
ble. d 


(B) Will — "Constructior" — Meaning of. 


Held: The testator had merely directed the 
performance of pooja and neivedyam in some 
of the temples from and out of a portion of 
the income from the properties bequeathed 
and there had been no absolute dedication 
inasmuch as it had not been -established that 
the amounts directed to be spent had equalled 
or exceeded the income from those items of 
properties.. There was: no question of-vesting 
the properties of the trust in a trustee for the 
purpose of carrying out the- objects of the 
so-called trust. On the contrary the specific 
direction in the will was that the property 
should be taken by the petitioner and his 
Successor in order to see to it that the pooja 


and neivedyam were continued to be perform. 


ed without a break. Under these circum- 
stances there is no question of any trust being 
involved at all, and therefore, the petitionen 
cannot be heard to contend that section-6 of 
the Act should have been-applied. 


| [Para. 4.] 


Merefy ‘from the use of the expression 


“rr gpa — upésg u$ 4&0 mna”, 
il cannot be inferred that there was any out- 
rght dedication or even the creation of a 





A À—À— 


- *C.R.P. No. 3521 of 1982. 
12th January, 1984. 
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trust, for the subsequent clause which has 
to be read along with the earlier ' clause 
discloses that even as regards this item, 
the testator had directed - that from out 
of the income from the property, the rent 
has to be paid and half a kottah of paddy 
had to be delivered to the poojari Going pooja 
and a receipt obtained. 


B.. Kumar, for. Petitioner. 


Jeremiah for Additional Government Pleader, 
for Respondent. 


The Court made the following 


Onprn.-—In this civil revision petition arising 
under section 83 of the Tamil Nadu Land Re- 
forms (Fixation of Ceiling on Lands) Act, 
1961 (hereinafter referred to as ‘the Act’), at 
the instance of the Jand-holder, the question 
that arises for consideration, is, whether the 
claim of thé Jand-holder that cértain items of 
properties are trust properties and should be 
death with as such under the provisions of the 
‘Act is sustainable. The authorities below were 
mot inclined to accept the stand of the peti- 
` tioner in this regard. ‘Principally, there | are 
three items of the extent of 1 acre and 75 
cents., 31 sents and 53 cents respectively and 
the petitioner claims that a trust had been 
created in respect of those ‘properties. The 
trust is sought to be spelt out on the basis of 
clauses 7 to 9 in the will executed by the 
father of the petitioner in relation to those 
Stems. The relevant clauses run as under: 


(7) Gcr Sage GUAM mem L. (ds T d; ge 


Kit G5] Ho oNuIAIGsGbd yen, 


mau curd Career uap GH gtd 
AgGeng wrab ertéSies Bays D7 55 
Fars  .u9Gegstb — je) eg id pù 
CGaserh sugd -Sicires Smexqpib FDTI 
(5. 150 Qrway Geulg Br cor BSW 
emb&éame' prar PSA eges Cure 
erg YUGI irg th gap aTi mi S S 
‘ar Qaremrig.urm bars urs Hurl ss 
aug $55 Gncr. GoDog Qer giaa 
(o aS BYOHSE|GU Gor eros tpfi ene 
FTO pT SOD AA Air rf ew (GIL 3I BEIT 
Sen PG ADLER ADYE cir 
amoroasa «m. 150 uwr Gea 
Quis Gopu shna — go ipi eom ud 
aGgarsGsrob sra SDT mr SA eU 
Garewigurs. Ws Gura bre air 
edo»: Gopi. — 9] 5mmsor MOL pHs 
Qaram Gurig Ug. GoD sign Fé 
Qerró genta ASsriair ec embeih ef cll 
Guireib Qeulu urs Slur we % - 
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8. (5er Sag SUAS sem Gemisié 
san prar QSr apwurd Ags y ESOT 
wUAGBAGO Ginaellila srasraler Garad 
-[Eutes* QawGagsu sdu Sroa 
FIQva SUT mi [bsi erg Gaiei 4U S OSTE 
urĝu ð GSAS Qara SAHE AG pir. 
erdr Gorra Mwet FT br gor Map TT 
aur f WED ere HYG For Gin LI, 
Qer 5 s & a Sor AEST act Hevon ul wv 
uir) eorr (m LOVA BD Qeuiw nur Sur weir coll 
uF ev AO FB ADAS HS Qane (5 
Gimuyg — Gems aGgureasSHadgGbs 
atst Steouyd (egy gg Ss Dit 
Gopi. Gardar owg sett tb. (mco 
Garcon 1$ dsb PSuLoner AUGAS A 
ercosqgméSsma Ger(05s regi Quoy wr 
G cu SÒF 1G, Ut Si - : 
9; APAPA sunm — Lm. uS gi 
GeGrurr — Gs (mede ctor Gow 
QsttantrAu +AA mrar AD oY iG 
PSsHu qíecsaTrTe (god Tag SUAD 
(Qe m gos prre Lim FHw UG s Si ug e$ 5G war - 
crr HUEL Der stor (ibm I or LDIF 
emu mme eth Guabo air Pewsey td 
YE erts? Hood Boss utra srw 
aaonsb a~gzghtuge GQewu umu 
Dovro AWUN Sga Qari G Hoy. 
Arrar woah eg FTSSTIT 
Siwuyb QswåD GwPiiy. ADD 
ASAU koria wreb parme Oped 
Garl æL. (sra)-(Z) dab Guo pug ADW 
WES Yost (eun aGnd gg FAUD 

- Gsm Su Tea Qum em Goss s. 
ast GOTA wort Fr Opr Sor HA HÈ 
Gu Wer Godu Gemsgióocem Cw 
uT wrta Amba GOGN ser. 
Swin — uL rehut tb. err cive D 
DTD mt 4 S e655) usd Ue TUS AD 
Lie S HE Qari Corer. wg. : 

2. The learned counsel for the petitioner con« 


tended that the testator had created a trust 


in respect of the items dealt with under 
clauses 7 to 9 of the will, and therefore, the 
auhorities below were im error in treating 
those extents of lands as properties belonging 
to the petitioner and in proceeding to compute 
the holding and declaring the surplus as well. . 
On the other hand, Mr. Jeremiah, appearing 
on bebalf of the Additional Government 
Pleader, submitted that the clauses in the will 
would at best create a charge over the proper- 
flies and there was no oreation of trust on 
vesting of the properties in a trustee, but that 
the petitioner had been directed merely to 
expend a portion of the income from the pro- 
perties for the purposes stated in the will and 
to appropriate the balance to himself. It was 
also his further contention relying upon sec- 
tion 3 (36-A) and the Explanation thereto as 
well as the second, explanation to section (3) 


a 


(b) of the Act that even assuming that there 
was some kind of a trust, as contended ‘by 
the petitioner, such holding has to be brought 
in for purposes of computing the ceiling area 
of the petitioner. 


3. The nature of the disposition under the 
wil has first to be considered and decided. 
Under clause 7 of the will, the testator has 
stated that he has been for the salvation of his 
soul, doing abishekam to Sri Subramania 
owami at Kurukkuthurai every year in the 
month of Chitrai in Krithigai Nakshatram and 
neivedyam as well and had directed the peti- 
tioner herein to continue to do that and for 
that purpose, the properties in Schedule 5 of 
the extent of 1 acre and 75 cents had been 
set apart. There is a further direction that 
from out of the income from that property, 
a sum of Rs. 150 should be expended for the 
punpose of performing the abishekam and 
neivedyam and that the. balance remaining 
should be taken and enjoyed by the  peti- 
tioner. It is thus seen that the testator has 
merely directed that a portion of the income 
realised trom 1 acre and 75 cents should be 
expended and the balance should be taken by 
the petitioner. There is no creation of any 
trust with reference to this item of property or 
the vesting of this property in the petitioner in 
his capacity as a trustee. Clause 7 of the 
will cannot, therefore, be construed as one 
creating a trust in respect of that item of pro- 
perty, but only a charge in respect of expendi- 
ture has been created over a portion of the in- 
come from the property with the further direc- 
tion that the balance should be appropriated 
by the petitioner. Clause 8 of the will deals 
with property of an extent of 31 cents. With 
reference to that item, the testator has stated 
that from out of its income, the petitioner 
Should pay the List and deliver 177 kottahs of 
paddy per crop to the trustees of the temple 
for the purpose of doing neivedyam and ob- 
tain a receipt. Regarding this item also, the 
testator has merely , earmarked a portion of 
the income.from the property for the perfor- 
mance of neivedyam in the Sastha Temple of 
Sindupundurai. In the opening part of 
clause 9 of the will; the testator has no doubt 
used the expression “uT $e up sus 
HG me? with reference to an extent of 53 
cents dealt with thereunder. But merely from 
the use of this expression it cannot be in- 
ferred that there. was any outright dedication 
or even the creation of a trust, for, the subse- 
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quent clause which has to be read along with 
the earlier clause discloses that even as regards 
this item, the testator had directed that from 
out of the income from the property, the kist 
had to be paid and half a kottah of paddy had 
to be delivered to the poojari doing the pooja 
and a receipt obtained. Thus, even under 
clause 9 of the will, the testator had merely 
directed the delivery of paddy to the poojari 
of the temple in order to ensure the perfor- 
mance of pooja in the temple without any 
break. A consideration of the recitals relat- 
ing to the disposition made by the testator by 
the clauses referred! to above clearly indicate 
an intention on the part of the testator that 
the ownership in the property should still re- 
main only in the petitioner, but that from out. 
of the income, certain charities have to be 
performed and the surplus income has to be 
taken and enjoyed by the petitioner. (There 
is no vesting of these items of properties in the 
petitioner in a capacity other than that of the 
owner. There is also nothing to indicate that 
the charities directed to be performed  con- 
sumed the entirety of the income tbat could 
be realised from these items of properties. 
Further even under clause 9, there is a. direc- 
tion that apart from the outgoings directed to 
be spent as indicated, all other movable and 
immovable properties should be taken by the 
petitioner. ‘A further clause occurring later 
also indicates that these properties should be 
taken by the petitioner and his heirs and these 
charities should be performed and that after 
the. lifetime of the petitioner, ihe properties 
should be taken by the heirs and the charities 
performed so. that there is no break in the 
performance of the .charities directed to be 
done. A harmonious reading of all these 
clauses leads to the irresistible conclusion that 
under the terms of the will the testator was 
merely charging the income over certain Items 
of properties for the performance of the 
charities In that view, there was no creation 
of any trust as such by the father of the peti- 
tioner under his will and, therefore, the claim. 
of the petitioner that the properties have to be 
treated as trust properties and should be ex- 
cluded from computation is unacceptable. 


4. ' The learned counsel for the petitioner 
next contended that the authorities below 
erred in not applying section 6 of the Act 
in computing the holding of the petitioner. 
This argument proceeds on: a total misconcep- 
tion and on an assumption that there has 
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been a public trust created for religious or 
charitable purposes. Earlier, it has Seen 
seen how under the terms of the will the 
testator had merely directed the performance 
of pooja and neivedyam in some of the tem- 
ples from out of a portion of the income 
from the properties and how there had been 
ne absolute dedication even inasmuch as 
it had not been established that the amounts 
directed to be spent had equalled or exceed- 
ed the income from those items of properties. 
It has also further been noticed that there is 
no question of vesting the properties of the 
trust in a trustee for the purpose of carrying 
out the objects of the so-called trust. On 
the contrary, the specific direction in the will 


was that the property should be taken by the. 


petitioner and his successors in order to see 
to it that the pooja and neivedyam were con- 
tinued to’ be performed without a break. 
Under these circumstances, there 1s no ques- 
tion of any trust being involved at all and, 
therefore, the petitioner cannot be heard to 
contend that section 6 of the ‘Act) should 
have been applied. This contention of the 
learned counsel for the petitioner has also 
to be rejected. 


5. Lastly, the learned counsel for the peti- 
tioner contended that in the matter of sur- 
render of surplus lands, the landholder has 
got an unfettered choice and that choice hav- 
ing been exercised by the petitioner in a parti- 
cular manner, the authorities below were in 
error in having rejected the lands so oifered 
by the petitioner as surplus. Tt is seen from 
the orders of the authorities below that the 
petitioner had offered as surplus, lands over 
which a charge for the performance of pooja 
and neivedyam had been created under the 
terms of the will. Clearly, such an offer is 
unacceptable as those lands cannot be sub- 
jected to convenient enjoyment. Ultimately, 
.fhe surplus taken over has to be distributed 
to the Yandless poor and if the lends now 
offered by the petitioner are accepted and 
eventually distributed, there is every chance 
of such persons being disturbed in their en- 
joyment of the properties so given to them 
by the enforcement. of the charge created 
over those items of properties. In other 
words, the enjoyment may be inconvenient 
and interrupted as well. To avoid such a 
state of affairs, the authorities below rightly 
declined to accept the offer Of surplus lands 
made by the petitioner. -There is nothing 
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illegal or irregular in the rejection of the offer 
so made by the petitioner. No other point : 
was urged. l 


6. Consequently, the authorities below were 
quite correct in holding that the three items 
of properties should also be treated as be- 
longing to the petitioner in computing his 
holding and in refusing to accept the offer of 
surplus lands made by the petitioner. There 
is nothing illegal or irregular in the order of 
the authorities below which merits interference 
in the exerdise of the revisional jurisdiction 
of this Court under section 83 of the Act. 
Consequently, the civil revision petition fails 
and is dismissed with costs. 


I. 





Petition dismissed . 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT.—K. Venkataswami, J. 


R. Singaravelu Pillai Pehitioner* 


U. `~ 


S. B. Subramania Gurukkal and another 
Respondents... 


Tamil Nadu Cultwating Tenants’ Protection 
Act (XXV of 1955), section 3 (4) (b)— 
Petition for eviction: by landlord for non- 
payment of lease rent — Preliminary order. 
directing deposit of rent on or before a parti- 
cular date —Non-payment or deposit of rent — 
Order for eviction passed—Order held to be 
valid and legal. 


Held: So far as the order for eviction, dated) 
8th December, 1981, against which the present 
revision petition is filed, it is based on the 
preliminary order, whereunder the petitioner 
was given time to pay the arrears. There- 
after there was nothing in the Revenue Court 
to consider as per section 3 (4) (b) of the 
Tamil Nadu Cultivating Tenants’ Protection 
Act. ‘In the light of the provisions contain- 
ed in the ‘Act, the order of the ‘Revenue 
Court’ cannot be said to be illegal- calling: for 
interference. (Para. 3.] 


per MU UM. n ' EE 


*C.R.P. No. 708 of 1982. 
i 12th August, 1983. 


1] 


SINGARAVELU PILLAI D. 


‘Cases referred to:— 


ed Chettiar v. Ramachandran, (1981) 

1 M.L.J. 136; Chinnamarakathiyan v. Ayya- 
vog, (1982) 1 S.C. J. 142. (1982) 1 M.L. 
Je (Se): 17: (1982) I S.C.C, 159. ALT. 
"hr. 1982 See 137. 


Petition under section 6 (b) of the Tamil 
Nadu Cultivating Tenants Protection Act, 
1955, praying the High Court to revise the 
‘Order of the Court of the Special Deputy 
Collector and  Presiding Officer (Revenue 
Officer (Revenue Court) Tiruvarur, dated 8th 
December, 1981 and made in P. No. 245 of 
1981. 


The Court delivered the following. 


JoncwENT.—The cultivating tenant is the 
petitioner in this civil revision petition. It 
appears that the first respondent |larilord filed 
an application for eviction of the petitioner 
on the ground of wilful default in payment of 
rents, on Ist September, 1981. Notice of the 
applicaflon was served on the petitioner herein 
on 4th September, 1981, giving 29th Septem- 
ber, 1981 as the date of hearing. On 29th 
September, 1981, there was no appearance on 
behalf of the petitioner|tenant. Subsequently, 
the matter was adjourned from time to time 
and it appears from the records that the peti- 
tioner herein appeared on 16th October, 1981, 
and sought for time to engage a counsel. 
The matter was adjourned to 13th November, 
1981, finally. Again, it was adjourned to 
17th November, 1981. When the ‘Revenue 
‘Court found that the petitioner had neither 
filed vakalat nor appeared before ‘Court, the 
petitioner was set ex parte on 17th November, 
1981, and the matter was adjourned for filing 
of proof of affidavit to 20th November, 1981. 
On 20th November, 1981, proof of affidavit 
was filed and again the petitioner was called 
absent and a preliminary order was passed cn 
24th November, 1981. In the preliminary 
order, it was found that the petitioner was 
liable to pay the arrears of rent as claimed 
by the landlord, the first respondent herein, 
and the preliminary order directed the peti- 
tioner to deposit the arrears on or before 7th 
December, 1981. In the event of default, an 
order of eviction was directed to follow. 
There was a furthen direction to call the 
application on 8th December, 1981. In the 
meanwhile it appears that the petitioner -pre- 
ferred L.A. No. 128 of 1981 to set aside 
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the preliminary order, dated 24th! November, 
1981. In that application, a conditional order 
was passed directing the petitioner to depcsit 
50 per cent. of the arrears. Since that was 
not complied with by the petitioner, that 
application was rejected on 5th February, 
1982. As stated earlier, following the  pee- 
liminary order, on 8th December, 1981, the 
matier was taken up and the Revenue Court 
passed the following Order: 


“This is a petition filed under sectiin 3 (4) 
(a) of Act (XXV of 1955) for evicting 
the respondent from the petitioner's lands 
tor non-payment of lease rent for Fasli 
1388, 1389 and 1390. On 24th Novem- 
ber, 1981, a Preliminary Order was passed 
directing the respondent to deposit a sum 
of Rs. 9,730.20 together with costs of 
Rs. 10 on or before 7th December, 1981. 
Respondent was absent. No payment or 
deposit was also made. In the circum- 
Stances the respondent has rendered him- 
self liable to be evicted from the petitioner's 
lands. He will stand evicted from the peti- 
tioner’s lands. He shall hand over peaceful 
possession of the lands to the petitioner. 
' The petition is allowed.” 


The present revision is against the Order, 
dated 8th December, 1981. 


2. The learned counsel for the petitioner con- 
tends that the order of the Revenue Court suf- 
fers from many infirmities. The learned! coun- 
sel challenges the order, dated 24th November, 
1981, on various .grounds, In support of 
that, he placed reliance on a judgment report- 
ed in Chinnamarakathi yan v. Ayyavoot. The 
contention of the learned counsel for the peti- 
tioner is that even though the petitioner 
did not appear before Court, it is the 
duty of the Court to go into the facts and 
find out how the arrears were calculated and 
after applying its mind, preliminary order 
should be passed. While passing such! orders, - 
the Revenue Court must take into account the 
relative hardships that may be caused to the 
tenant in directing him to deposit the arrears. 
In reply, the learned counsel for the first res- 





pondent took out a preliminary objection 

1. (1982) I S.C.C. 159: (1982) - 1 S. 
C.J. 142: (1982) 1 M. L. J. LE 
A.I.R. 1982 S.C..137. 
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contending that when the order, dated 24th 
November, 1981, has been allowed to  be- 
come final, it is no longer open to the counsel 
for the petitioner to challenge the legality of 
that order inasmuch as the present revision is 
filed against the order of the Revenue Court 
dated Sth December, 1981, which is a sepa- 
rate order. ‘In support of that, the learned 
counsel for the first respondent relied on a 
Division Bench judgment of this Court re- 
ported in Kuppanna Chettiar v. Ramachan- 
dran^. In paragraph 23 the Division Bench 
has observed as follows: ' — 


“In this case; from what we have pointed 
out already, it will be seen that the Autho- 
rised Officer passed the order under sec- 
tion 3 (4) (b) of the Act on the failure 
of the tenant to deposit the rent within the 
time stipulated by the earlier order. From 
this point of view, the order of the Autho- 

. rised Officer is unexceptionable. As a 
matter of fact, the petitioners did not make 
any complaint against the order of the 
Authorised Officer on the merits. So long 
as the order of the Authorised Officer is 
unexceptionable and is not vitiated by any 
one of the factors enumerated in section 115 
of the Code of Civil Procedure, this Court 
will have no jurisdiction to interfere with 
that order." 


In view of this and without going into the 
merits or the legality of the order, dated 24th 
November, 1981, I agree with the contention 
of the learned counsel for the ferst respon- 
dent that it is not open to the petitioner to 
challenge order, dated 24th November, 1981. 


3. So far as the order, dated 8th December, 
1981, against which the present revision peti- 
tion is filed, it is based on the preliminary 
order, whereunder the petitioner was given 
time to pay the arrears. ‘Thereafter, there is 
nothing for the Revenue Court to consider, 
as section 3 (4) (b) of the Tamil Nadu 
Cultivating Tenants Protection Act. the rele- 
vant portion of which is set out hereunder, 
is as follows: | 


«If the cultivating tenant deposits the 
sum as directed, he shall be deemed to have 


i a neat 
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paid the rent under sub-section (3) (0). 
If the cultivating tenant fails to deposit 
the sum as directed, the Revenue Divisional 
Officer shall pass an order of eviction.” 


In the light of the above extracted provision, | 
the order of the Revenue Court cannot be 
said to illegal calling for interference under 
section 115, of the Code of Civil Procedure. 


4. Tt is argued by the learned counsel ior 
the petitioner that once the preliminary order 
is illegal in the light of the judgment of the 
Supreme Court in Chinnamarakathiyan v. 
Ayyaveo", the final order dated 8th Decem- 
ber, 1981, cannot stand. I am unable to 
agree. Assuming without conceding that the 
order, dated 24th November, 1981, is not in 
accordance with the principles laid down by 
the Supreme Court in the above judgment, it. 
will be at the most an illegal one and it can- 
not be! considered to be non est in law. 
Unless that order is set aside in the manner 
known to law, the order now challenged in 
the present revision petition cannot bÈ said 
to be in any manner illegal. In the circum- 
stances, there are no merits in the Civil Revi- 
sion Petition and consequently, it is dismissed. 
But there will be no order as to costs. 


R.S. Petition dismissed . 
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1. (1982) 1 S.C.J. 142; A.I.R. 1982 
S.C. 137. 


I] 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT —F. Ratnam, J. 


V. S. Devadoss 
V. 


Petitioner* 


S. Velu and another Respondents. 


(4) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amended 
by Act (XXIII of 1973), section 10 (3) (a) 
(i3) —Non-residential ' building — Petition 
for eviction by landlord —Reqwirement inter 
alia for Own use and occupation Denial of 
landlord’s title by tenant—Petition by tenant 
for deciding question of title as a preliminary 
issue turned down — Controller relegating 
issue for enquiry in the main petition—Appeal 
by tenant — Competence — Appellate autho- 
rity allowing appeal — Superstructure only 
held to belong to landlord, site belonging to 
a mutt—Tenant of premises paying rent to 
landlord's vendor — Sale of superstructure 
with leage-hold rights to landlord — Refusal 
by tenant to pay rent to landlord — Denial 
if bona fide. 


(B) Tamil Nadu Buildings (Lease and Rent 


Control) Act (XVIII of 1960), as amended 
by Act (XXIII of 1973), section 23 (1) 
(b)—'Order — Meaning — Appeal against 
the order declining to hold preliminary en- 
quiry regarding bona fide denial ‘of the land- 
lord's title —Maintainalility.. . 


(C) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amended 
by Act (XXIII of 1973), section 11 (a) — 
Order directing tenant to deposit . rent if 
could be made. 


(D) Tamil Nadu Building (Lease and Rent 
Control) Act (XVIII of 1960), as amended 
by Act (XXIII of 1973) — "Landlord" 
meaning of — Not necessarily owner of the 
building. l 


(E) Transfer of Property Act (IV of 1882), 
section 109.. 


The vendor of the landlord was the owner 
of the superstructure while the site belonged 
to a Mutt. The tenant was paying the rent 
to the vendor for the superstructure. After 
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the landlord purchased the superstructure and 
the leasehold rights, the tenant denied the 
title of the landlord and refused to pay rent 
and contended that the vendor had! no right. 
to sell the site to the landlord under the 
Madras City Tenants’ Protection Act. Ina 
petition filed by the landlord for owner's 
Occupation, the tenant raised the question of 
title and filed a petition for a preliminary 
enquiry on the issue of denial of title. The 
Rent Controller held that there was no neces- 
sity and that all the issués could be decided 
in the enquiry in the main eviction petition.. 
The tenant filed an appeal against the order 
and the appellate authority allowed the appeal 
holding that the denial of title was bona fide. 
On revision to the High Court, 


Held: A consideration of the sections of the 
Act as well as the rules does not indicate 
that there is any provision thereunder to hold 
any enquiry in proceedings under the Act in 
the nature of a preliminary enquiry on one 
of the points in dispute between the parties. 
Therefore, the course adopted by the Appel- 
late Authority in proceeding to deal with the 
question cf the bona fide character of denial 
of title as a preliminary point does not have 
any statutory support. Even as a matter of 
practice before civil Courts, a _ trial within a 
trial, as it were, has not been encouraged at 
all by Courts, as by adopting such a course 
in the event of the superior Court not agree- 
ing with the conclusion of the trial Court, the 
matter necessarily has to be remitted back 
for being reconsidered. It is only with a view 
to obstruct the proceedings shunted from Court 
to Court that Courts have been uniformly 
following a very salutary principle that all 
disputes arising between the parties should 
be dealt. with and adjudicated upon as a 
whole -and no piecemeal. It is therefore 
evident that the procedure adopted by the 
Appellate Authority in having considered the 
Lona fide denial of the respondent as a preli- 
minary issue has no statutory support at all 
and runs counter to the practice in vogue before 
civil Courts. ‘The Rent ‘Controller and the 
Appellate ‘Authority, though they otherwise 
function as civil Courts are special authori- 
ties designated under the ‘Act for the purpose 
of eviction petitions and appeals arising there- 


from under the provisions cf the Act and. 
they have been constituted with specific 
powers outside which they cannot arrogate 


to themselves other or further powers. 
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(Taking into account these aspects it is clean 
that the Appellate Authority erred in proceed- 
ing to deal with the bona fides of the denial 
of title as a preliminary issue and in dismiss- 
ing the application for eviction in limine. 
[Para. 7.] 


The Controllers order appealed against had 
declined to enquire into the question as to 
bona fides of the denial of title of the peti- 
tioner by the respondent as a preliminary issue. 
The order did not in any manner decide or 
even purport to affect in any manner any 
right of either the petitioner or the respon- 
dent. It is now, very well-settled that such 
orders are not appealable under section 23 cf 
the Act. There is no question of the Rent 
Controller having decided any of the rights 
of the parties by declining to hear the objec- 
tion raised relating to bona fides of the denial 
of title as a preliminary issue. No appeal, 
therefore, could have been prefezred against 
the order under section 23 (1) (b) of the 
‘Act even though it used the expression “an 
order". [Para. 10.] 


In this case the denial of title of the petitioner 
by the respondent totally lacks bona fides 
and has been thought of only with a view to 
prolong the proceedings or even to secure a 
termination of the proceedings before the 
authorities constituted under the Act on the 
ground that the parties should be referred to 
a civil Court for adjudication. On the facts 
and circumstances there is no room for any 
doubt, that the denial of title of the petitioner 
by the respondent lacks ‘hopelessly in bona 
ide. ‘The Appellate Authority was in erron 
in holding contra and in directing the parties 
to a civil suit and further dismissing the appli- 
cation for eviction, ‘while dealing with an 
appeal arising out of an interlocutory pro- 
ceeding in a pending application for evicton. 

[Para. 11.] 


It is not necessary that the landlord should 
tbe the owner of the property in the sense of 
having exclusive title to it. It would suffice 
if the person was entitled to receive the rent 
from the tenant in occupation. 

[Para. 12.] 


As a purchaser, the petitioner stepped into the 
shoes of his vendor as a landlord in relation, 
to the premises in occupation of the respon- 
dent and even according to the respondent, 
he had been paying rents to the petitioner 
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though in distress proceedings. This would 
suffice to establish the relationship of land- 
lord and tenant between the petitioner and 
the respondent. In respect of even the 
admitted non-payment of rent, the Rent Cen- 
troller was quite justified in directing the res- 
pondent to deposit the rent. The tenant can- 
not raise the question of the right of the 
landlord to buy the leasehold interest under 
the Madras City Tenants’ Protection Act. 

[Para. 13.] 


The order of the appellate authority was set 
aside and the order passed by the Rent Con- 
troller was restored. 


Cases referred to:— 


Central Bank of India Ltd. v. Gokul Chand, 
(1967) 2 S.C.J..828: (1967) 1 S. C. R. 310: 
A.I.R. 1967 S.C. 799; Gant Singh Gill v. 
Shanti Devi, (1968) 1 S.O.J. 370: (1967) 


3 S.C.R. 59: A. I. R. 1967 S.C. 1360;. 


Lakshmi Ammal v. Sivasubramaniam, (1981) 
2 M. L. J. 206: 94 L. W. 366; Abdul 
Mallik v. Fr. Joseph Sandanam, (1975) 2 
M.L.J. 204: 88 L.W. 512. : 


V. Swaminathan, -for Petitioner. ` 


V. Krishnan, for Respondents. 


The Court made the following 


Orver.—These civil revision petitions, at the 
instance of the landlord, are directed against 
the common order of the Appellate Authority 
(II Judge, Court of Small Causes), Madras 
in R.C.A. Nos. 66 and 67 of 1982, arising out 
of M.P. Nos. 361 and 256 of 1980 respectively 
in H-R.C. No. 3643 of 1979 on the file of the 
Rent -Controller (XII Judge, Court of Small 
Causes), Madras. In that proceeding, the 
Jandlord iprayed for an order of ' eviction 
against the respondent in these civil revision 
petitions and one Rajangam under section 10 
(3) (a) (i) (wrongly stated as section 10 
(3) (a) (3)) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act XVIII of 1960, 
as amended by Tamil Nadu Act XXTII of 1973 
(hereinafter referred to as the ‘Act’). The 
petitioner claimed that he is the landlord in 
respect of the premises bearing old door 
No. 21, new doon No: 30, Millers Road, 
and that the respondent was a tenant in 
Occupation thereof, the tenanoy being for non- 
residential purposes of carrying on a business 


wl 


1j DEVADOSS v. VELU (Ratnam, 7.) 


under the name and style of 'Sivasakthi Unavu 
Vidhuthi'. ‘The petitioner stated that he was 
carrying on his business in a rented building 
at door No. 10|31, new door No. 86, Millers 
Road, having a godown at Nos. 34, 42 and 44, 
Millers St., Kilpauk, Madras, and that he 
did not own any building of his own. The 
further case of the petitioner was that he re- 
quired the premises in the occupation of the 
respondent for his own use and occupation 
and the respondent through one Soundara- 
rajan and the respondent, though agreed to 
vacate and deliver vacant -possession of the 
premises, did not do so. The name of 
` Rajangam,- according to the petitioner, was 
inserted in the sales tax register as proprietor 
with a view of to create difficulties and he was 
also impleaded as second respondent in the 
application for eviction so that any order 
passed may be binding on him as well. 


2.- In the counter statement filed by the res- 
pondent, he contended that the site over which 
the building. stood belonged to Sree Gnana- 
prakasa Desika Mutt, Kancheepuram, and the 
Mutt IAsed out 'the site in 1926 to «ne 
Lakshmi Ammal, who put up a superstructure 
and thereafter settled the property in favour of 
one Kamalammal. Thereafter, Kamalammal 
continued to be the tenant under the Mutt and 
on 7th May, 1979, Kamalammal sold the 
Superstructure with the leasehold right to the 
petitioner. The respondent stated that the 
sale deed in favour of the petitioner was nut 
valid in law as Kamalammal had no right to 
transfer the leasehold right. "The further 
contention of the respondent was that on com- 
ing to know that the Mutt was the owner of 
the site, he approached the Mutt with a view 
to-secure a-sale of the site and paid an ad- 
vance towards the same. The respondent 
thus attempted to raise a cloud over the title 
ot the petitioner with reference to the pro- 
perty in his -occupation. In an additional 
counter filed by the respondent, he pleaded 
that.the assignment .of the right of a tenant 
in favour of the petitioner was invalid in law 
under: the- provisions of-the Tamil Nadu City 
Tenants’ Protection .Act and the petitioner did 
not get any right or title as a landlord. Besi- 
des, the respondent put forth a plea that sec- 
tion 10 (3) (a) (1) of the Act had no appli- 
cation and the non-payment of the court-fee in 
so far as the relief of eviction prayed for 
against Rajangam was concerned would be 
fatal to the maintainability of the application. 
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for eviction. Certain other defences were. 
also raised by the respondent which need not 
be adverted to in extenso for the purpose of 
these civil revision petitions. ‘Suffice it to say 
that Rajangam who. was impleaded as the 
Second respondent in IT.R.'C. No. 3643 of 
1979 also raised the plea that he is only the 
brother-in-law of the respondent herein, that 
he was managing the hotel and assisting the 
respondent, that there was no sublease in his 
favour. that he is an unnecessary party to the 
application for eviction and that the' appli- 
cation for eviction should therefore, be dis- 
missed. In the reply filed by the petitioner, 
he s:ated that the relationship of landlord and 
tenant subsisted between the petitioner and 
the respondent as shown by certain prior pro- 
ceedings as well and that the denial of title 
of the petitioner by the respondent was not at 
all bona fide. 


3. In M.P. No. 361 of 1981 in H.R.C. 
No. 3643 of 1979, the petitioner applied under 
sedtion 11 '(4) ofi the Act praying for a 
direction to the respondent to pay or deposit 
the arrears of rent and for the stoppage of 
all further proceedings on his failure to do so, 
as according to the petitioner, the respondent- 
tenant was in arrears of rent to the tune of 
Rs. 11,400. That application was resisted by. 
the respondent on more or less the same 
grounds as in the main application for evic- 
tion and it was stated that the petitioner was 
not the landlord and, therefore, no question 
of any deposit or payment would arise. The 
respondent in his turn filed M.P. No. 256 
of 1980 in H.R.C. No. 3643 of 1979 pur- 


' porting to be one under section 10 (1) of the 


Act, praying for the holding of a preliminary 
enquiry regarding the respondent's bona fide 
denial of the title of the petitioner and for 
recording a finding to that effect before enter- 
ing upon the merits of H.R:.C. No. 3643 of . 
1979. That application was opposed by the 
petütloner (herein, who reiterated that there 
was no question of any preliminary enquiry at 
all relating to the bona fides of the denial -of 
title, especially when the petitioner was the 
owner of the superstructure and the respon- 
dent was a tenant thereof and the relationship 
of landlord and tenant continued to exist be- 
tween the parties. m xe few 


4. In so far as M.P. No. 361 of 1981” is 
concerned, the learned .XII Judge, Court of 


Sthall Causes, Madras, by.his order, dated 17thi 
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November, 1981, on a consideration of the 
tival stands taken by the petitioner and the 
respondent, found that the petitioner was eu- 
titled to collect the rents, that the respondent 
had not paid the rents to the petitioner even 
at the admitted rate of Rs, 190 per mensem, 
which he was paying to Kamalammal, from 
whom the petitioner had purchased the pro- 
perty and that, therefore, the respondent 
should deposit the arrears of rent into Court 
for the period from 7th September, 1979, when 
“the property was purchased by the petitioner 
from Kamalammal, till the date of this appli- 
cation, at the rate of Rs. 190 per mensem on 
or before 27th November, 1981, feiliag which 
all further proceedings were directed to be 
stopped and the respondent was directed to 
put the petitioner into possession of the pre- 
mises. In M.P. No. 256 of 1980 filed by 
the respondent herein, by an order, dated 17th 
November, 1981, the learned XII Judge, 
Court of Small ‘Causes, Madras, found that the 
Objection raised by the respondent with re- 
ference to the title of the petitioner to the 
premises in the occupation of the respondent 
cannot be dealt with or disposed of  sum- 
marily without examining the parties and in 
the absence of material documentary evidence 
and, therefore, the enquiry could be conduct- 
ed only in the course of the hearing of the 
application for eviction and cannot be tried 
as a preliminary issue. In that view, that 
application was dismissed. 


5. lAggrieved by the dismissal of M.P. 
No. 256 of 1980, the respondent herein pre- 
ferred an appeal in R.C.'A. No. 67 of 1982 
to the Appellate Authority (II Judge, Court 
of Small Causes), Madras. The respondent 
also preferred an appeal in R.C.A. No. 66 
of 1982 to the Appellate Authority, II Judge, 


(Court of Small Causes), Madras, against. 


the order passed on the application in 
M.P. No. 361 of 1981, directing the res- 
pondent to deposit the arrears of rent as 
stated earlier. Both the appeals were heard 
together and disposed of together by the 
Appellate Authority. ‘The Appellate Autho- 
rity while accepting that the site over which 
the superstructure stands belonged to the 
Mutt at Kancheepuram took the view that in 
view of the agreement of sale entered into by 
the respondent with the Mutt with refereace 
tio the site, a bona fide dispute over the title 
to the property would arise and that the 
matter should be referred to a civil Court for 
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adjudication. ‘Considering the propriety of the 
order directing the respondent to deposit the 
arrears of rent, the Appellate Authority was of 
the view that since there was a bona fide 
denial of the title of the petitioner by the 
respondent, the remedy open to the petitioner 
was to proceed against the respondent in a 
civil Court and that no question of filing an 
application under section 11 (4) of the Act 
would arise. In view of these conclusions, 
the Appellate Authority not only allowed 
R.C.A. Nos. 66 and 67 of 1982, and set 
aside the orders in M.P. Nos. 361 of 1981 
256 cf 1982, respectively, but also dismissed 
H.R.G. No. 3643 of 1979 with a direction 
that the petitioner should seek his remedy in 
a civil Court. It is the correctness of these 
orders that is challenged by the landlord in 
these civil revision petitions. 

6. The first contention of the learned coun- 
sel for the petitioner is that there is no pro- 
vision on ‘procedure under the Act or the 
Rules framed under the provisions of the Act 
for holding a preliminary enquiry as in cases 
arising before a civil Court and, therefore, the 
Appellate Authority was in error in having . 
proceeded to consider the question of the bona 
fides of the denial of title and in deciding it 
as a preliminary issue and dismissing the 
application for eviction. An objection was 
also raised by the learned counsel for the peti- 
tioner that the appeal preferred by the res- 
pondent in R.C.A. No. 67 of 1982, was 
against the order of the Rent Controller 
declining to hold an enquiry into the denial. 
of title as a preliminary question and that did 
not in any manner affect the right of the res- 
pondent or the petitioner and, therefore, such 
an order could not have been appealed against 
under the provisions of section 23 (1) (5) 
of the Act. It was also further pointed out 
by the learned counsel for the petitioner that 
on the facts of this case, the denial of title by 
the respondent was nothing but mala fide 
especially when the respondent had admitted 
the title of Kamalammal to the superstruc- 
ture and the purchase thereof by the petitioner 
under the sale deed Exhibit R-2, dated 7th 
May, 1979, executed by Kamalammal and her 
son Mohan. ‘Attention was also drawn to 
the payments of rents by the respondent to 
Kamalammal and it was submitted that after 
the purchase of the property by the petitioner, 
the petitioner became entitled to all the rights 
of Kamalammal as a landlord as against the 
respondent and the petitioner was entitled to 
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. collect the rents from the respondent in res- 
‘pect of the property in the occupation 
of the respondent and, therefore, the 
relationship of landlord and tenant subsist- 
ed and under those circumstances, the denial 
Of title of the petitioner was nothing but 
deliberate and- with - mala fide intention. 
Adverting to the claim arising under Tamil 
Nadu City Tenants Protection Act, the learn- 
ed counsel for the petitioner submitted that 
such claims can possibly arise if at all between 
the petitioner and the Mutt or between 
 Kamalammal and the Mutt and the respon- 
dent cannot, by reason of a mere.agreement 
for the sale of site stated to have been ob- 
tained by him from the Mutt, claim that a 
bona fide dispute in the title of the petitioner 
with reference to the premises in his occupa- 
tion arises and, therefore, the matter ought 
to be referred to a civil Court. On the other 
hand, the learned counsel for the respondent 
confined his argument to the maintainability 
of the application under section 11 (4) of the 
Act and contended that a dispute with refe- 
rence # the site has arisen and that would 
be a bona fide dispute and that, therefore, no 
direction for deposit of rents by the respon- 
-dent could be made. 


7. 'A consideration of the sections of the 
Act as well as the Rules does not indicate 
that there is any provision thereunder to hold 
any enquiry in proceedings under the Act in 

e nature of a preliminary enquiry on one of 
he points in dispute between the parties. 
|Therefore, the course adopted by the 'Appel- 
late Authority in proceeding to deal with the 
question of the bona fide denial of title as a 
ipreliminary point does not have any statutory 
support. Even as a matter of practice, before 
civil Courts, a trial, within a trial, as it were, 
(has not been encouraged at all by Courts, as 
y adopting such a course, in the event of the 
superior Court not agreeing with the conclu- 
lon of the trial Court, the matter necessarily 
has to be remitted for being reconsidered. It 
is only with a view to obviate the proceedings 
being shunted from Court to Court, that 
courts have been uniformly following a very 
jalutary principle that all disputes arising be- 
-|tween the parties should be dealt with and 
adjudicated upon as a whole and not piece- 
meal. It is, therefore, evident that the proce- 
dure adopted by the Appellate Authority in 
having considered the bona fide denial of the 
respondent as a preliminary issue has no 
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statutory support and also runs counter to the 
practice in vogue even before civil Courts. 
The Rent Controllers and the Appellate 
Authorities though they otherwise function as 
civil Courts, are special authorities designated 
under the ‘Act for the purpose of disposing 
of eviction applications and appeals arising 
therefrom under the provisions of the Act 
and they have ‘been constituted with specific 
powers outside which, they cannot arrogate 
to themselves, other or further powers. 
Taking into account these aspects, it is clear 
that the Appellate Authority erred in pro- 
ceeding to deal with thel bona fides of the 
dential of title as a preliminary issue and in 
dismissing the application for eviction in 
limine. 


8. That apart, there is a more vital objec- 
tion to the maintainability of the appeal in 
R.C.A. No. 67 of 1980. ‘The order appeal- 
ed against declined to enquire into the ques- 
tion of bona fides of the denial of title of 
the petitioner by the respondent as a prelimi- 
nary issue. The order did not in any 
manner decide or even purport to affect in 
any manner any right of either the petitioner 
or the respondent. It is now very well-settled 
that such orders are not appealable under 
section 23 of the Act. In Central Bank of 
India Ltd. v. Gokul Chand!, the question of 
the maintainability of an appeal against an 
interlocutory order under the provisions of 
the Delhi Rent Control Act came up for con- . 
sideration before the Supreme Court. Pend- 
ing an application for eviction, the tenant 
made an application for the appointment. of 
a Commissioner to visit the property and to 
prepare a plan, which was rejected by the 
Rent Controller. ‘An-appeal was preferred 
against that order to the Appellate Authority . 
which rejected the appeal holding that no 
appeal lay. ‘The High Court also agreed 
with the decision of the Tribunal. When 
the matter came up before the Supreme 
Court, it had to consider on the language of 
section 38 (1) of the Delhi Rent Control Act 
whether an appeal was competent. ‘Though. 
section 38 (1) of the Delhi Rent Control 


Act used the expression “every order of the 


Controller made under this Act", the 
Supreme Court held that it did not include 





1. (1967) 2 S.C]. 828: (1967) 1 S.C. 
R. 310: A.L.R. 1967-S.C. 799. 
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procedural interlocutory orders not affecting 
the rights or liabilities of the parties and 
such orders cannot be appealed against. 


9. To similar effect is the decision in Gant 
Singh Gl v. Shanti Devit. Tn that case, 
a question arose whether the rejection of an 
application to record the abatement of the 
suit and the continuance of the suit was an 
order of such a nature against which an appeal 
could be filed under section 34 of the Delhi 
and ‘Ajmer Rent Control Act, 1953. !A con- 
tention was raised before the Supreme Court 
that the word ‘order’ used in section 34 did 
not carry with it any limitations excepting 
that it should be an order passed by a Court 
under the Act and an appeal would lie. 
Repelling this contention, the Supreme Court 
referred to its earlier decision in Central Bank 
of India Ltd. v. Gokul Chand?, and held 
that the decision rendered is only in the 
nature of a finding on a preliminary issue on 
which would depend the maintainability of 
the suit and the rights and liabilities should 
be decided after the full trial is gone through! 
and further that such a finding cannot be 
held to be an order for the purpose of sec- 
tion 34 and no-appeal-against such an order 
would be maintainable. - 


10: Lakshmiammal. v. .Sivasubramaniam*, 
dealt with a case where the question of the 
maintainability of an appeal filed by the legal 
representatives of a deceased tenant, who 
' were impleaded in the: place of the tenant 
after overruling their objections, came to be 
considered. An order on the application Tor 
bringing on record the legal representatives 
was held to be merely procedural in that it 
assisted the landlord to continue the proceed- 
ings already initiated by him and did not in 
any manner adjudicate upon or aftect any of 
the rights of the legal representatives and, 
therefore. the appeal filed was incompetent 
and a further civil revision petition would 
also share the same fate. ‘In this case also, 
there is no question of the Rent ‘Controller 
having. decided any of the rights of the par- 
ties by declining to hear the objection raised 
!by the respondent relating to the bona fides 





1. (1968) 1 S.C.J. 370: (1967) 3 S.C. 
R. 59. A.I.R. 1967 S.C. 1360. 
$ 2. (1967) 2 S.C.J- 828. - | 

3. (1981) 2 M.L.]. 206: 94 L.W. 366. 
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of the denial of title as a preliminary issue. ] 
No appeal, therefore, could have been pre- 
ferred against that order under section 23 
(1) (5) of the Act, even though it used the 
expression ‘an order. ‘Consequently, it must 
be held that the appeal preferred by the res- | 
pondent in R.C.A! No. 67 of 1982 before} 
E Appellate Authority was not maintain- | 
able. 





11. The question of denial of title and the 
bona fides thereof may now be briefly advert- 
ed to. Earlier, it had been seen how even 
according to the respondent the site over 
which the premises stood belongs to the Mutt 
at Kancheepuram and how the Mutt had 
eranted a lease in favour of one Lakshmi 
Ammal in 1926 in order to enable her to put 
up a superstructure and how subsequently 
Lakshmi Ammal settled the property in 
favour of Kamalammal from whom the peti- 
tioner had purchased the property under the 
sale deed, Exhibit R-2, dated 7th May, 1979. 
So long as Kamalammal was the landlady of 
the respondent, the respondent, did npt whis- 
per anything about her defective title. On 
the other hand, the respondent had been pay- 
ing the rents at the rate of-Rs. 160 per men- 
sem to Kamatammal till such time as she 
continued to be the owner of the premises. 
It is only after the petitioner became the 
owner of the superstructure as a result of the 
sale executed by Kamalammal and her son 
Mohan under the sale deed Exhibit R-2, 
dated 7th May, 1979, that the respondent 
had thought fit to raise a cloud regarding the 
title of the petitioner. Under the sale deed 
Exhibit R-2 Kamalammal had transferred in 
favour of the petitioner not only the super- 
structure which belonged to her, but also her 
leasehold rights in the site. Whether 
Kamalammal was entitled to the leasehold 
tights in the site or not; nevertheless she had 
punported to convey that also in favour of 
the petitioner. If really she was not -com- 
petent to convey the leasehold rights in the 
site in favour of the petitioner, the proper 
person to raise an objection in that regard 
would be the Mutt. The Mutt had not raised 
any objection regarding the sale deed executed 
by Kamalammal and her son in favour of 
On the other hand it is the 
respondent, who admittedly is not the owner 
of the superstructure, that had purported to 
interfere in the matter by claiming that he had 
approached the ‘Adheenakarthar of the Mutt 
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to sell the site to him and he also agreed for 
that and an advance had also been paid on 
14th December, 1979. That there was such 
an agreement has not been established. It 
is thus clear that even according to the res- 


pondent, he had, after coming to know of the: 


sale, in favour of the petitioner, purported 
fo enter into an agreement with a view to 
create a confusion in the title of the peti- 
tioner, if possible. Even assuming the respon- 
dent had an agreement of sale in his favour 
with reference to the leasehold rights in the 
site, that would not ‘by itself clothe the res- 
pondent with any rights thereto as to enable 
him to cast a cloud on the title of the peti- 
tioner in relation to the superstructure as 
well as the leasehold’ rights which had admit- 
tedly ‘been conveyed to the petitioner by 
Kamalammal and her son under Exhibit R-2. 
Therefore, when the petitioner had admittedly 
purchased the superstructure as well as the 
leasehold right from Kamalammal and her 
son, of whom Kamalammal was accepted 
even by the respondent as his landlady, the 
jrespondent cannot be heard to contend that 
|the purchaser from Kamalammal would not 
be a landlord for the purpose of the ‘Act in 
(that he did not have any title by reason of 
fhe purchase under the sale deed Exhibit 
R-2. Even assuming that Kamalammal was 
not competent to convey the leasehold right 
in the site in favour of the petitioner the 
superstructure undoubtedly passed to the peti- 
tioner under the sale deed and the petitioner 
became entitled to collect the rent from that 
superstructure admittedly in the occupation of 
the respondent and the petitioner would, 
therefore, satisfy the definition of a landlord 
under the ‘Act. Likewise, in so far as the 
‘Iespondent is concerned, he would also be in 
the position of a tenant, who was under an 
‘obligation to pay the rent to Kamalammal so 
long as she was the Jandlady and thereafter 
to the petitioner after the sale by Kamalammal 
and her son in R-2. Indeed, it is seen from 
Exhibit R-1 that for the non-payment of the 
rents by the respondent, the petitioner initiated 
distress proceedings and in the course of those 
proceedings, the respondent had admitted that 
he had deposited the monthly rent Rs. 190 
per mensem legally due to the petitioner as 
„per the lease deed referred to in his reply 
nofica. This statement of the petitioner 
clearly shows that the respondent had. accept- 
‘ed the petitioner as his landlord and had also 
paid the rent, which, even according to the 
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respondent, was legally due to him. Under 
these circumstances, the denial of title of the 
petitioner by the respondent totally lacks 
bona fides and has been thought of only with 
a view to prolong the proceedings or even to 
Secure a termination of the proceedings be- 
fore the authorities constituted under the 
Act on the ground that the parties should be 
referred to a civil Court for adjudication. 
On the facts and circumstances of this case, 
there is no room for any doubt that the denial 
of title of the petitioner by the respondent 
lacks hopelessly in bona fides. The ‘Appel- 
late Authority was in error in holding contra 
and in directing the parties to a civil suit and 
fugther in dismissing the application for evic- 
tion, while dealing with an appeal arising out 
of an interlocutory proceeding in a pending 
application for eviction. 


4 


12. No dispute was raised by the  respon- 
dent that Kamalammal was his landlady till 
She sold the property in favour of the peti- 
tioner and that he had paid the rents also to 
her. By reason of the sale deed Exhibit R-2 
executed by Kamalammal and her son in 
favour of the petitioner, in view of section 109 
of the Transfer of Property 'Act, the petitioner, 
as a purchaser of immovable property in 
the occupation of the respondent, as a tenant 
under Kamalammal, got transferred to him 
all the rights of the landlord and became 
entitled to collect the rents from the respon- 
dent. For purposes of the Act, it is not 
necessary that the landlord should be the 
owner of the property in the sense of having 
exclusive title to it. It would suffice for the 
purpose of the Act if a person was entitled 
to receive the rent from the tenant in occupa- 
tion. It is not the case of the respondent 
that as the purchaser of the property from 
Kamalammal, the petitioner was not entitled 
to receive the rent from the respondent in 
respect of his occupation of the premises sold 
to the petitioner. Under these circumstances, 
the relationship of landlord and tenant  be- 
tween the petitioner and the respondent 
Subsisted and inasmuch as the respondent 
did not pay any rent all to the petitioner 
after the sale in his favour under the sale 
deed Exhibit R-2, dated 7th May, 1979, the 
Rent Controller was quite justified in direct- 
ing the respondent to deposit the rents at the 
admitted rate of Rs. 190 per mensem. ‘The 
Appellate Authority was persuaded, to | dis- 
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miss the “application under section 11 (4) of 
the Act on the ground that there was a bona 
fide denial of title of the petitioner by the 
respondent and the matter ought to be 
decided by a civil Court and till then no appli- 
cation under section 11 (4) of the Act could 
be maintained. ‘That view, as pointed out 
above, is plainly erroneous as the denial of 
the title of the petitioner by the respondent 
is not- at all bona fide and the relationship 
of landlord and tenant subsisted between the 
petitioner and the respondent, which would 
suffice to maintain the application under sec- 
tion 11 (4) of the Act. 


13. That leaves for consideration the con- 
tention urged by the learned, counsel for the 
respondent that no direction can be given 
regarding the deposit of rents under sec- 
tion 11 (4) of the Act. It has earlier been 
pointed out that the denial of title by the res- 
pondent is mala fide and that the relationship 
of landlord and tenant subsisted between the 
petitioner and the respondent. It is also not 
in dispute that after the purchase by the peti- 


tioner from Kamalammal and: her son under. 


the sale deed Exhibit R-2, dated 7th May, 
1979, the respondent had not paid any rents 
at all to the petitioner and Such: non-payment 
had also compelled the petitioner to resort 
ilo distress proceedings in the course of which 
the respondent bad also admitted having 
paid some amounts to the petitioner as and 
by way of rent. Asa purchaser from 
Kamalammal, the petitioner stepped into her 
shoes as a landlord in relation to the premises 
in the occupation of the respondent and even 
according to the respondent, he had paid 
rents to the petitioner, though in - distress 
proceedings. [This would suffice to establish 
the relationship of landlord and tenant be- 
tween the petitioner and the respondent and 
in view of the admitted non-payment of the 
rent even at the rate of Rs. 190 per mensem 
which was being paid by the respondent to 
the vendor of the petitioner, namely, Kamal- 
ammal, the Rent Controller was quite justified 
in directing the respondent. to deposit ihe 
rents at the rate of Rs. 190 per mensem from 
7th May, 1979 onwards. The decision in 
Abdul Mallik v. Fr Joseph Santhanam, 
relied on by the learned counsel for the res- 
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pondent, related to rights «under the Tamil 
Nadu City Tenants’ Protection Act, claimed 
by an assignee from a tenant and cannot, 
therefore, be of any assistance to the res- 
pondent. 


14. On a careful consideration of all tlie 
facts and circumstances the conclusion 1s 
irresistible that the Appellate Authority was 
totally in error in having set aside the orders 
of the Rent Controller. Consequently, the 
orders of the ‘Appellate Authority in R.C.A. 
Nos. 66 and 67 of 1982 are set aside and 
those in M.P. Nos. 361 of 1981 and 256 of 
1980 in H.R.C. No. 3643 of 1979 passed 
by the Rent Controller are restored. The 
londen of dismissal of H.RJC. No. 3643 of 
1979 passed by the Appellate Authority is also 
set aside and that application will be restored 


.to file to be dealt with in accordance with the 


law. The civil revision petitions are, there- 
fore, allowed with costs; one set. 


Petitions allowed, 


RS: 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Presext:—V. ‘Ramaswami, J. 


K. Palanisankar Petittoner* 


U. 


The Commissioner of Land Administra- 
tion, Chepauk, Madras and others 


Respondents .. 


Tamil Nadu Estates (Abolition and ‘Conver- 
sion into Ryotwari) Act (XXVI cf 1948), 
sections il and 19 (A)—Non-ryoti land — 
Predecessor-in-title of petitioner adnutted to 
possession. by landlord — Land recorded as 
parci poramboke at final settlement enquiry 
— Petition filed 21 years later for grant of 
patta under secfion 11 after excusing delay— 
Delay not ‘excused and petition rejected — 
Revision to High Court. 


Held: In this case the land in question was @ 
non-ryoti land, in respect of which the pre- - 
decessors-in-title of the petitioner were ad- 
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*W.P. No. 4812 of 1982. ` 
: 28th June, 1983. 
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mittedly let by 'the- landlord to possession. 
Such land will have to be dealt with tinder 
section 19. (A) of the Act XXVI- of 1948. If 
during the settlement enquiry the land -had 
been registered as 'parai poramboke’ action 
should have been taken under section-19 (A) 
either by the petitioner for grant of patta 
Subject to such terms as may be specified 
or by the Department for eviction of the peti- 
tioner or his predecessor-in-title as a person 
not entitled to be-allowed to remain in pos- 
session. ‘Since no action was taken in_ this 
regard, either against the petitioner or his 
predecessor-in-title, the petitioner's allegation 
that he was not aware of the final sett'ement 
'enquiry or the publication of the same tiil the 
Revenue Department sought to interfere with 
his possession appears to be correct ‘ and 
acceptable. Both the Director of Settlement 
and also the Commissioner of Land Adminis- 
tration did not deal with these specific allega- 
tions in the light of the facts. No period of 
limitation has been prescribed for filing an 
application unden section 19 (A) of the Act. 

s [Para. 2. ] 


The Director should consider the appliction. 
under section 19 ('A) and dispose of the same 
On merits after issuing notice to the petitioner 
calling upon him to produce the relevant re- 
cords and evidence establishing his claim for 
grant of patta under section 19 (A). 
| [Para. 2.] 
M. Srinivasan and P. Gopalan, for Petitioner. 
The Government Pleader, for Respondent. 


The Court made the following 

Orpver.— Vagaikulam village in Ambasamu- 
dram taluk, Tirunelveli District was notified 
and, taken over under the Tamil Nadu Estates 
(Abolition and ‘Conversion into Ryotwari) 
Act (XXVI of 1948), Survey No. 106|1 of 
this village measuring an extent of 3-41 acres 
out of a larger extent of 13-06 acres is the 
subject-matter in this writ petition. This 
property was brought to sale in execution of 
a decreé in O.S. No. 142 of 1925 on the file 
of the District Munsif, 'Ambasamudram, as 
the land belonging to one Sivananja Perumal 
Thevar, son of Subbu Thevar, who was the 
judgment-debtor in that case. However, the 
sale was not concluded probably for the rea- 
son that the decree-holder - had been paid. 
The said Sivananja Perumal ‘Thevar execut- 
ed a sale deed in respect of the said property 
to his wife on 20th March, 1929. ‘Though 


PALANISANKAR p. COMMR. CF LAND ADMN., CHEPAUK (Ramaswami, 7.) 


~ 


309 
9 


tthe notification under section 3 of the Act 
and the date of vesting are not readily. avail- 
able in the records, it is seen from the im- 
pugned orders that the settlement enquiry was 
completed and final settlement enquiry orders. 
were published on 10th September, 1960. 
The petitioner purchased the property fram 
Subbammal, the purchaser from  Sivananja 
Perumal Thevar under a registered sale deed 
dated 3rd February, 1966. ‘After such pur- 
chase it is stated that the petitioner had put 
up a petrol-bunk and three kerosene depots 
in ihe property. ‘At that stage, it appears 
that the Reveune Department brought to the 
notice of the petitioner that the land had 
been registered as parat poramboke during the 
final settlement enquiry and that he or his 
predecessor-in-title should have taken steps for 
getting patta, On further enquiry, the peti- 
tioner states, that he also came to know that 
one N. Sankaran, of Ambasamudram was 
given a ryotwari patta in respect of an extent 
of about two acres in Survey No. 106]l, in 
the proceedings of the Settlement Officer, 
Palayamkottai, dated 7th August, 1962. In 
that order it was stated that Survey No. 106|1 
measures a larger extent of which two acres 
are cultivable lands in the possession of said 
Sankeran and that therefore he was entitled 
for ryotwari patta under section 11 of the Act. 
In the said order, it is further mentioned that 
the: remaining extent in Survey No. 106/1 
may be treated as ‘para? poramboke. ‘There- 
after, the petitioner filed a revision petition 
before the Director of Settlement, praying for 
a direction'to the Assistant Settlement Officer, 
Madurai to take ‘up-a statutory enquiry under 
section 10 (a) of the Act (XXVI of 1948) 
and after excusing the delay in presentation of 
the case in view of the circumstances explain- 
ed by him in the affidavit filed: along with the 
petition. His case was that he was neven 
aware of the registry of the land. as ‘parar 
poramboke, and that he had been in posses- 
Sion and enjoyment :after putting up thé 
superstructure. The ~ Director of Settlement 
by an Order, dated 29th January; 1982, held 
that the' revision petition against the- final 
settlement enquiry order should have been filed 
within 30 days from the date of publication 
of the same and since the final settlement en- 
quiry order was published on 10th September, 
1960, the. petition -filet on 29th August, 1981, 
after a lapse of- 21 years cannot be entertained. 
Against the order of the Director of ‘Séttle- 
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ment, a revision petition was filed before the 
‘Commissioner of Land Administraticn, Che- 
pauk, who held that the Director of  Settle- 
ment has rightly rejected the claim on the 
gound of limitation and that there are no 
valid reasons to interfere with the order of the 
Director of Settlement. It is against these 
orders, the present writ petition has b2en filed 
praying for the issue of a writ of certiorari 
and for a direction to hold an enquiry under 
section 11 (a) of the Act. 


2. The allegations in the affidavit do not 
show that the land was used for agriculture 
purpose or that it is a cultivable land. ‘There- 
fore, it should be treated as non-rycti. The 
allegations in the affidavit, which has also 
not been disputed, also go to show that the 
petitioner and his predecessor-in-title had been 
in possession of this non-ryoti Jand and in 
fact this was brought to sale when the pro- 
perty was in possession of the predecessor-in- 
title of the petitioner in the execution pro- 
ceedings in O.S. No, 142 of 1925 on the file 
of the District Munsif, Ambasamudram. In 
the circumstances, we have to hold that it -is 
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the same under section 19 (A) of the Act 
and not under section 11 though the petition 
mentions the provision as section 11 of the 
Aet. If the petition is taken as one under 
section 19 (‘A) of the Act, there being no 
limitation, it could have been dealt with by 
the Director of Settlement on merits. 'Accord- 
ingly I consider that it is necessary to give a 
direction to the Director of Settlement to consi- 
der the application as one filed under sec- 
tion 19 (A) of the Act and dispose of the 
same on merits after issuing a notice to the 
petitioner calling upon him to produce the 
relevant records and evidence establishing his 
claim for grant of patta under that sec- 
tion 19 (A). The orders of the Director of 
Settlement and the ‘Commissioner of Land 
Administration are set aside and the matter 
is remanded to the Directar of Settlement for 
fresh disposal in accordance with the observa- 
tions made above. "Accordingly, the writ peti- 


tion is allowed.zNo costs. 
R.S. ` Petition allowed 





a non-ryoti land, in respect of which the pre- . 


decessor-in-title of the petitioner was 'admit- 
ted by the landlord to possession. Such land 
wil have to be dealt with under section 19 
(4) of the Act (XXVI of 1948). If during 
the settlement enquiry, the land had been re- 
gistered as 'parai poramboke' action should 
have been taken under section 19 '('A) of the 
Act either by the petitioner for grant of patta 
Subject to such terms as may be specified or 
by the department for eviction of the peti- 
tioner or his predecessor-in-title as a person 
not entitled to be allowed to remain in pos- 
session. Since no action was taken in this 
regard, either against the petitioner or his pre- 
decessor-in-title, the  petitioner's allegation 
that he was not aware of the final settlement 
enquiry or the publication of the seme till the 
Revenue Department sought to interfere ‘with 
his possession appears to be correct and 
acceptable. Both the Director of Settlement 
and also the Commissioner of Land Adminis- 
tration did not deal with these specific allega- 
tions in the light of the fact . I may also 
mention that no period. of limitation had been 
prescribed for filing an application under sec- 
tion 19 (A) of the Act and therefore the 
Directon of Settlement, in view cf the fact 
that the petition related to a non-cultivable 
land in an estate 


should have dealt with. 


IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 


PRESENT:—G  Ramanujam, J. . 


Kanakavali Ammal and others 
Petitioners*® 
The P 


yv. S. Sundaram and others 
Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 


. trol) Act (XVIII of 1960) (as amended by 


Act XXII] of 1973), section 14 (1) (b)— 
Petition for eviction of tenant —Requirement 
jor purpose of demolition and reconstruction 
—Age and condition of the building, when 
relevant. 


‘Held: What are the matters to be consi- 
dered will always depend on the nature of the 
pleadings in the case and the controversy be- 
tween the parties. Tf the landlord alleges 
that the building is old and dilapidated and 
therefore it requires demolition and recons- 
truction and that fact is denied by the tenant, 





*C.R.P. No. 1189 of 1982. 
5th January, 1984. 
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then the landlord has to adduce evidence as 
to the age and existing- condition of the 
building. But where the landlord seeks evic- 
tion of the tenant under section 14 (1) (5) 
on the ground that though the building is 
fairly recent and is not old and dilapidated 
he requires the building for demolition and 
for putting a more modern and bigger build- 
mg in the same site, there will be no contro- 
versy as to whethen the building is old or 
dilapidated because it is not the case of the 
landlord himself. In such a case to say that 
the age and existing condition of the build- 
ing is a relevant consideration is to say tbat 
except when the building is old and dilapidated 
resort cannot be had to section 14 (1) (tb). 
Such construction is not reasonable. ‘That 
section does not say that old and dilapidated 
buildings alone will come under that section 
and eviction from buildings other than the 
old and dilapidated cannot be sought for 
under that section. In this view it is not 
possible to say that in all cases where appli- 
cations are filed under section 14 (1) (b) 
evidence of age and existing condition had to 
be adduced by the landlord. ‘Such evidence 
has to be adduced only when the landlord 
files the application under section 14 (1) 
(b) alleging that the buildings are old and 
dilapidated which require demolition and re- 
construction. [Para. 2.] 


(The principle laid down in Metalware and 
Company v. Bansilal Sarma, (1979) 2 S.C. 
J. 377: A.I.R.. 1979 S.C. 1559, will not 
apply to all cases where applications have 
been made under section 14 (1) (5). 


Cases referred to:— 


/ : 
Metalware and Company v. Bansilal Sarma, 
(1979) 3 S.O.C. 398: (1979) 2 R.C.J. 
452: (1980) 1 M.L.J. (S.C.) 1: (1979) 2 
S.C.J. 377: A. I.-R. 1979 S.. C.-1159; 
M. M. Quasin v. Manohar Lal, (1981) 3 
S.C.C. 36: A.I.R. 1981 S.C. 1113. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control). Act 
(XVIII of 1960) (as amended by. Act 
XXIII of 1973), praying the High Court to 
revise the order of the Appellate Authority 
(Subordinate Judge), Nagercoil, dated 1st 
December, 1981 and made in.H.R.A. No. 2 
of 1981 (H.R.IC.. No. 17 of 1980 Rent 
Controller) .'('Additiona] District Munsif, 
Nagercoil)...  . i PEPEE 
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T. R. Rajagopalan and T. R. Rajaraman, 


for Petitioners. 


A. R. Lakshmanan and T. N. s Karthi- 
keyan, for Respondents. l 


The Court made the following 

Orver.—This revision is directed against the 
order of the learned Subordinate Judge, 
Nagercoil in H.R.A. No. 2 of 1981 setting 
aside the order of the Rent Controller and 
allowing the eviction petition filed by the res- 
pondent herein. 'The circumstances under 
which this revision came to be filed may be 
briefly stated. The first respondent herein 
filed an application under section 14 (1) (5). 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960, for demolition and 
reconstruction of the building in the occupation 
of the petitioner herein. His case was that 
the building in question bearing Door No. 17 
of 1948 stands in the north western corner 
of a plot of land having an extent of 29 cents 
and this land with the building is in the 
occupation of the petitioners herein, that the 
building and the vacant site was purchased 
by him for the purpose of locating an oil mill, 
that in pursuance of the object for which the 
land and the building had been purchased, 
necessary machinery had been purchased, that 
thereafter sanction of the plan for the rice- 
mill has been obtained and that therefore the 
building. in the Occupation of the tenants is 
required for demolition and reconstruction. 
The said application for eviction was resisted 
by the petitioners on the ground: (1) tha? 
the requirement.of the landlord is not. bona 
fide and the filing. of an earlier application 
for ihe same purpose and its dismissal would 
indicate that the present attempt of the land- 
lord is.not bona fide,- (2) In any event tha 
building in the occupation of the petitioners 
is not old and dilapidated and therefore there 
is no necessity for demolition and reconstruc- 
tion of the building. The: Rent Controller 
taking into account the filing of an earlier 
application for eviction on the same ground 
and the - absence of any evidence that the 
building sought to be demolished is old and 
dilapidated requiring immediate demolition, 
held that the landlord has not made out a 
case for eviction under section 14 (1) (b) of 
the Act. -Tn that view, he dismissed the evic- 
tion petition filed by the landlord. . On appeal, 
to the appellate authority, the . Sub-Court, 
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‘Nagercoil, the appellate authority has held 
that the requirement of the landlord- of 
the premises for demolition and reconstruc- 
tion for establishing an oil mill is bona fide 
and the fact that there are other open spaces 
for erection of the oil miH is not a ground to 
reject the claim of the landlord for seeking 
the building for demolition and reconstruction. 
The appellate authority has also held the 
fact that the landlord fled an earlier applica- 
tion for eviction and failed does not mean 
that the present application could be taken as 
: not bona fide In that view, the appellate 
Court set aside the order of the Rent Con- 
troller dismissing the eviction petition and 
directed the eviction of the tenant. Aggrieved 
against the order of the appellate authority 
directing eviction, the tenants have come be- 
fore this Court. - 


2. Before me three substantial contentions 
have been advanced by the learned counsel 
for the petitioners. One is that there is nO 
evidence rogarding the age and condition of 
the building and that without such evidence 
the - appellate authority is not justified in 
ordering eviction. ‘In support of this conten- 
tion the learned counsel refers to the decision 
of the Supreme Court in Metalware and 
Company v. Bansilal Sarma’, that in all cases 
where an application is filed under section 14 
(1) (b) the age of the building is à relevant 
criterion and in the absence of any evidence 
on this matter, eviction cannot be ordered. 
Tn that case, the Supreme Court has held that 
“the existing condition of a building far from 
being totally irrelevant is a vital factor while 
considering the bona fide requirement. The 
age and existing condition of a building are 
relevant forming part of the circumstances that 
are to be considered while determining the 
bona fide requirement”., But the Court has 
made those observations in the light of the 
‘allegations made in the eviction petition. In 
that case, the eviction was sought under sec- 
tion 14 (1) (b) of the Act by the landlord: 
alleging that the pbuilding being old and 
dilapidated required immediate demolition 
and reconstruction and therefore they bona 
fide required it for the said purpose. Tt is 


a 


1. (1979) 3 S.C.C. 398: (1979) 2 R.C. 
T. 452: (1980) 1 M.L.J. (S.C.) 1: (1979) 
2'S.C.]. 377: A.I.R. 1979 S.C. 1559. 
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in the light of these allegations in the evic- 
tion petition, the Supreme Court observed that 
the age and existing condition of the build- 
ing in respect of which eviction is sought for 
on the ground that it required demolition and 
reconstruction are relevant matters to be consi- 
dered. According to the learned counsel, the 
principle laid down by the Supreme Court 
will apply to all cases where applications have 
been made under section 14 (1) (b). Tt is 
not possible for me to agree with the said 
contention of the learned counsel. What are 
the matters to be considered will always de- 
pend on the nature of the pleadings in the 
case and the controversy between the parties. 
If the landlord alleges that the building is 
old and dilapidated and therefore it requires 
demolition and reconstruction and that fact 
is denied by the tenant, then the landlord has 
to adduce evidence as to the age and existing 
condition of the building. But where the 
landlord seeks eviction of the tenant under 
section 14 (1) (b) on the ground that though 
the building is fairly recent, and is not old 
and dilapidated he requires the buikling for 
demolition and for putting up a more modern 
and bigger building in the same site, there 
will be no controversy as to whether the build- 
ing is old or dilapidated because that is not 
the case of the landlord himself. In such a 
case to say that the age and existing condition 
of the building is a relevant consideration 1$ 
to say that except when the building is old 
and dilapidated resort cannot be had to sec- 
tion 14 (1) (b). Such construction, will not 
a reasonable construction of section 14 (1) 
(b) for that section does not say that the 
old and dilapidated buildings alone will come 
under that section and eviction of buildings 
other than old and dilapidated cannot 
be sought for under that section. In this 
view, it is not possible to say that in all cases 
where applications are filed under section 14 
(1) (b) evidence of age and existing condi- 
tions had to be adduced by the landlord. 
Such evidence has to be adduced only when the 
landlord fles the application under section 14 
(1) (b) alleging that the buildings are old and 
dilapidated which require demolition and rs- 
construction. : 

3. In this case, eviction has not been sought 
under section 14 (1) (5) on the ground that 
the building is old and dilapidated and there- 
fore it requires demolition. ‘The evidence of 
the building has been sought ,on the ground 


4) 


that the building has to be demolished for the 
purpose of starting an oil mill in the premises. 
Therefore, the second contention that has to 
be considered is that the requirement of the 
landlord for demolition and reconstruction fo: 
the purpose of establishing an oil mill is not 
bona fide. Though the ‘Rent  Controjer, 
based on the earlier dismissal of a similar 
“eviction petition, held that the present petition 
lor eviction is not bona fide, the appellate 
authority after considering all the. - relevant 
materials held that the requirement is bona 
.fide The appellate authority has taken into 
saccount the purchase of machinery and the 
“other necessary steps taken by him in pur- 
Suance to. his intention to demolish the oil 
mill. 'The appellate authority has also ex- 
pressed the view that for the oblique purpose 
of evicting the tenant from the building, the 
landlord would not have purchased maehine- 
ries at a cost of Rs. 25,000 even before the 
filing of the eviction petition. It is not possi- 
bie for me to say that the various circum- 
stances referred to and relied upon by the 
appellate authority for holding that the  re- 
quirement of the landlord is bona fide are 
either irrelevant or not germane. On the 
facts it has been found by the appellate autho- 
tity that the machinery has already been 
purchased and permission has been obtain- 
ed from the’ municipality for demoli- 
tion and reconstruction of the building and 
also the necessary licence for starting the oil 
"mill -from the concerned authorities. All 
this the Jandlord would not have done only 
‘for the oblique purpose of evicting the tenant 
I have to uphold the findings of the appellate 
authority that the landlord has established 
the bona fide requirement of the building: 


-4. The third contention of the learned 


counsel for the petitioner. is that there are < 


EN 


other. vacant areas in which the new construc- 
tion for establishing the oil mill can be put 
‘up and it is not necessary for demolishing the 
building occupied by the petitioners. ` On this 
aspect thé lower appellate authority has held 
-that it is not for the tenant to decide about 
"the location of the oil mill and that it is open 
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"Court in M. M. + Quasin v. Manoher Lab, 


wherein the Supreme Court has observed that, 
when there are two premises available for the 
Occupation of the landlord, if the landlord 
selects one premises occupied by a particular 
tenant he must give reasons as to why he has 
selected the particular building. But that 
principle {will not, apply to the facts of this 
case, for there is no other building for demoli- 
tion and. reconstruction which could be use- 
fully utilised as an oil: mill The learned 


counsel for the petitioner would say that there 
are 


other. small structures within the same 
compound and those structures are in the pos- 
session of the landlord and the new construc- 
trons could be erected thereon. But accord- 
ing to the landlord the other portions within 
the same compound are required for various 
other, purposes such as dying yard etc., which 
is essential for locating the oil mill It can- 


not be said that they are available for putting 
"up construction. ` 


Thus, all the three conten- 
tions put forth by the learned counsel for the 
petitioner are not tenable and there is no rea- 


‘son to disagree with the finding of the appel- 
late authority in this case. 


The 


petition is 
therefore dismissed. No costs. ` 


‘5. The petitioners are granted three months’ 


time to vacate the premises. 


R.S. Petition dismissed. 





‘to the landlord to select the area for locating — ————————————————————-— 
-the sheds for installing the machinery. ' On 
this aspect, thé learned counsel for the peti- 
“toner refers to the decision of the Supreme 
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, Ll. (1981) 3 S.C.C. 36: A.I/R. 1981 
S.C. 1113. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Ratnam, J. 


Meyyappa Chettiar and another 


Petitioners* 
Ue 


K. N. Balakrishnan and another 
Respondents. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 14 (1) (b) 
—Requirement of building fer demolition and 
recoustruction—One well common between 
adjacent buildings—Still possible. tc undertake 
demolition and reconstruction retaining such 
common wall. | 


(B) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 25—Concur- 
rent -findings based. on evidence not to be 
interfered with.-~ 


ln cases where a person is the absolute owner 
of all the four walls, the building inclusive 
of the four walls can certainly be demolished 
. and reconstructed. In a case like the present 
one where one wall is a common wall, it may 
be that one common owner of that wall may 
not be entitled to pull down that wall in its 
entirety as it would affect the rights of the 
neighbouring co-owner. But if it is still possi- 
ble to undertake demolition and reconstruc- 
tion retaining such a common wall comprised 
in a building as defined under the Act, it 
cannot. be stated that in such a case there is 
no demolition and reconstruction at all. 
Merely by the retention of a common wall, 
it cannot be stated that the old building in this 
case had not been substantially obliterated or 
by the proposed reconstrucotion a new build- 
ing could not be brought into existence. 


[Para. 16.] 


The concurrent findings based on evidence 
ought not to be interfered with in the exer- 
cise of the revisional jurisdiction. under  sec- 
tion 25 of the Act. On the materials in this 
case the authorities below cannot be held to 
have committed any error which requires to 





*C RP. No. 1253 of 1982 and C.R.P. 
No. .1398 ‘olf: 1982.. ..- ; 
30th January, 1984. 
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be corrected in exercise of the  revisionat 
jurisdiction under section 25 of the Act. 


[Para. 17.] 
Cases referred to:— 


Metalware and Co. v. Bansilal Sarma, (1979) 
2 S.C.J. 377: (1980) 1 M.L.J. (S.C.) 1: 
(1979) 3 S.C.C. 398: (1979) 2 R. C. J. 


452: A.I.R. 1979 S.C. 1559; M. Kanakavel | 


Pillai v. Drugs and Chemicals, (1980) 2 M.L. 
J. 392; Thirupahi v. Maimoon Bibi, (1981) 
T.L.N.J. 510; K. Krishnan v. Munuswamt, 
(1978) 2 M. L. J. 510: 91 L. W. 454: 
(1978) 2 R.C.J. 520: I. L. R. (1978) 3 
Mad. 193: A.I.R. 1979 Mad. 50; M[s. Sri 
Raja Lakshmi Dyeing Works v. Rangaswamt 
Chettiar, (1980) 2 R.C.J. 165: A. I. R. 
1980 S.C. 1253. l 


N.. C. Raghavachari and K: V. Subramanian, 
for Petitioners. 


The Advocate-General, for Respondents. 
The Court made the following 


e 
Orper.—The tenants against whom the 
authorities below have passed an order for 
eviction on the applications filed by the res- 
pondents in these civil revision petitions under 
section 14 (1) (5) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act (XVIIL 
of 1960) (as amended by Act XXIII of 1973) 
(hereinafter referred to as the Act), are pett- 
tioners herein. The premises in question are 
adjacent non-residential buildings situate in 
N. S. B. Road, Tiruchirapalli in the occupa- 
tion of the petitioners. Admittedly, the res- 
pondents in these civil revision petitions who 
are related as son and father are the owners 
of flhese buildings and the petitioners have 
been in occcupation on payment of a month- 
ly rent of Rs. 50. According to the respon- 
dents, their buildings in the occupation of the 
petitioners are old and aged more than .60 
years and no repair has been done. Claiming 
that the buildings in the occupation of the 
petitioners are situate in a commercially busy 
locality and that if the existing buildings are 
demolished and new constructions are put up 
with all modern amenities, they will fetch @ 
good income and stating that they are pos- 
sessed of sufficient means to undertake the 
project of demolition and reconstruction and 
had also taken the necessary steps in that re- 
gard, the respondents filed H.R.C.O.P. 
Nos.. 295 of 1979 and 296 of 1979 under 


-- 
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section 14 (1) (b) of the Act praying for an 
order of eviction against the petitioners. - 


2. The petitioner in C. R. P. No. 1253 of 
1982 disputed the claim of the respondent 
therein that the building in his occupation is 
an old one and requires demolition and  re- 
«onstruction. The means of the landlord as 
well as his bona fides were questioned. The 
building in the occupation of the petitioner in 
C.R.P. No. 1253 of 1982 according to him 
was not an old one and was not in need of 
demolition and reconstruction. The peti- 
tioner also put forward a plea that there was 
a demand for enhanced rent but that it was 
refused to be complied with which led to an 
attempt to disconnect the electricity service 
connection which necessitated. the filing of a 
sut and ıt ended in a decree and therefore, 
the requirement of the respondent was charas- 
terised to be not bona fide. 


3. The petitioner in C.R.P. No. 1398 of 
1982, denied that the building in his occupa- 
tion is an old one. The building, according 
to him* was in good repair and therefore did 
not require to be demolished. The means of 
the respondent in C. R.P. No. 1398 of 1982 
to demolish the existig structure and put up a 
new construction was also disputed. The 
application for eviction was characterised ` as 
one lacking in bona Vides. 


4. On the basis of a joint memo. filed by 
parties, the evidence recorded in H.R.C.O.P. 
No. 295 of 1979 out of which C.R.P. No. 1253 
of 1982 has arisen, was agreed to be treated 
as common evidence in both the proceedings. 
Before the Rent Controller (Principal Dis- 
‘trict Munsif), Tiruchirapalli, on behalf of the 
respondents Exhibits ‘A-1 to A-12 were filed 
and respondent in C. R. P. No. 1398 of 1982 
was examined as P.W. 1 and an Engineer 
and the Commissioner who made a local 
inspection of the premises were examined as 
P.W. 2 and P.W. 3, while, on behalf of the 
petitioners, only the petitioner in C.R.P. 
‘No. 1253 of 1982 alone was examined as 
R.W. 1. The reports of the Commissioner 
were marked as Exhibits C-1 and C2 the re- 
port submitted by the Engineer was marked 
as Exhibit C-3. "After a consideration of the 
oral and documentary evidence, and the re- 
ports of the Commissioner and the Engineer, 
the Rent Controller took into account the 
different aspects which have to enter the ver- 
dict in dealing with an application under sec- 
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tiom 14 (1) (5) of the ‘Act, as pointed out 
by the Supreme Court in Metalware and Co. 
v. Bansilal Sarma and other?, and found 
that the buildings in question are more than 
90 years old, that the buildings are in a bad 
condition, that the respondents had estblish- 
ed possession of sufficient means to undertake 
the project of demolition and reconstruction, 
that steps had been taken by the respondents 
to demolish the buildings and also reconstruct 
them, and that they had obtained permission 
from the municipality and had also secured 
an approved and sanctioned plan. The 
cumstance that a shop to the west of the 
buildings in the occupation of the petitioners 
belonging to the mother of the respondent in 
C.R.P. No. 1253 of 1982 and the wife of 
the respondent in C. R. P.- No. 1398 of 1982, 
and the entire upstairs portion had been kept 
vacant for.the past five years was held 
to clearly establish that the requirement of the 
respondents for the purpose of demolition 
and reconstruction was bona fide. On. these 
findings, an order of eviction was passed 
against the petitioners. Aggrieved by the 
order of the eviction, the petitioners preferred 
C.M.A. Nos. 101 of 1981 and 102 of 1981 
to the Appellate Authority (Subordinate 
Judge), Tiruchirapalli On an exhaustive re- 
consideration, of the entire evidence and other 
relevant circumstances, the Appellate Autho- 
rity concurred with the conclusions of the 
Rent Controller and upholding the order of 
eviction, dismissed the appeals. It is the 
correctness of this that is challenged by the 
petitioners in these civil revision petitions. 


5. Before proceeding to consider the matter 
on its merits, it has to be stated that the main 
argument was raised by Mr. N. C. Raghava- 
chari, learned counsel for the petitoner in 
C.R.P. No. 1398 of 1982, and the learned 
counsel for the petitioner in C. R.'P. No. 1253 
of 1982, merely adopted his argument. It 
Would be convenient to refer to the plan 
Exhibit A-5 in order to understand and 
appreciate the contentions urged. Exhibit A-5 
shows that there are three shops flanked by 
two streets N. S. B. Road on the north and 
Double Mall Street on the south. Shop 
No. 1 in the western extremty belongs to 
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one Lakshmi Ammal, who is none other than 
the mother of the respondent in C.R.P. 
No. 1253 of 1982 and the wife of the respon- 
dent in C.R.'P. No. 1398 of 1982. The 
shop east of Shop No. 1 shown as Shop 
No. 2 in Exhibit A-5 belongs to the respon- 
dent in C.R.P. No. 1398 of 1982 and the 
shop east of that as shown No. 3 in Exhi- 
bit A-5, belongs to the respondent in C.R.P. 
Nc. 1253 of 1982. The eastern wall of 
Shop No. 3 is a common wall, common to 
Shop No. 3 and the adjacent shop on the east. 
There is no dispute between the parties re- 
garding this. The learned counsel for the 
petitioner in C. R.'IP. No. 1298 of 1982 sub- 
mitted that nothing was mentioned in the 
notice regarding the condition of the buildings 
in question and that in the applications for 
eviction also, there was no averment touch- 
ing upon the condition of the buildings. In 
addition, ic was pointed out relying upon the 
first report of the Commissioner marked as 
Exhibit C-1 that the condition of the build- 
ings was good and therefore, there was no 
need for any demolition and reconstruction. 
The proposed changes in the buildings, accord- 
ing to the learned counsel, considered in the 
light of the evidence of the respondent C.R.P. 
No. 1398 of 1982 in cross-examingtion, show- 
ed that what was 'contemplated was only a 
removal of the existing ceiling, keeping the 
walls intact and a mere change of roofing, 
retaining the common wall, would not amount 
to demolition and reconstruction within the 
meaning of section 14 (1) (5) of the Act. 


6. Reliance in this connection was placed 
by the learned counsel on the decisions in 
M. Kankavel Pillai by Power of Attorney, M. 
\Sellaiya Pillai v. Drugs and Chemicals Kumba- 
konam by its Managing Director, T. Raman, 
and Thirupathi v. Maimoon Bibi and others’. 
On the other hand, the learned Advocate- 
General appearing on behalf of ihe respon- 
dents, submitted that the notices sent clearly 
set out the requirement of the respondents as 
one for demolition and reconstruction, that 
paragraph 5 of the petitions for eviction clear- 
ly elaborated this requirement, that the report 
Exhibit 'C-2, and the evidence of P.W. 2 and 
P.W. 3 clearly established that the buildings 
were not in a sound condition, tbat the pro- 
posed changes as reflected in Exhibit A-5 
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would clearly establish that the cubical ‘con- 
tent of the existing building, viz., Shops 
Nos, 2 and 3 would be thoroughly and radi- 
cally changed and that it would not merely 
amount to change of roof but also one of 
demolition and reconstruction, within the 
meaning of section 14 (1) (b) of the Act. 
Referring to the location of the shops in a 
commercially important locality, it was poiut- 
ed out by the learned Advocate-General that 
the respondents were desirous of putting their 
properties to more profitable use by pulling 
down the existing dilapidated structure and 
putting up pucca modern building and 
under those circumstances, their requirement 
would be nothing but bona fide. 

7. Whatever might have been the interpie- 
tation put upon section 14 (1) (b) of the 
Act earlier, the Supreme Court in Metalware 
and Co v. Banstlal Sarma and others’, 
steered clear of the two extreme contentions 
urged in that case and pointed out that the 
age, condition, means to undertake the pro- 
ject of demolition and reconstruction, steps 
taken, situation and the more, profitable use 
to which the building can be put would alf 
form part of the totality of the circumstances 
which would go to make up bona fide require- 
ment. It would therefore be necessary to 
refer briefly to the materials available in this 
case on these aspects. 


8 Exhibit A-1 is the earliest document relat- 
ing to the shops in question and that is 
dated 8th November, 1892. It is clear 
from this document that -at the time of 
the filing of the applications for eviction im 
1979, the buildings had been in existence 
at least for 87 years. Exhibit A-2, dated 
3ist March, 1978, is the sale deed in favour 
of one Lakshmi Ammal executed by 
Panchapakesa Iyer, adopted son of Gopala- 
kiishna Tyer, and his sons and it relates to 
the westernmost shop show as Shop No. 1 in 
Exhibit A-5. Therein, a reference is made 
to the purchase of the property sold on 8th 
November, 1892, by Gopalakrishna Iyer. 
This property dealt with under Exhibit A-2 
is shown as Shop No. 1 in Exhibit A-5. 
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Exhibif A-3-is dated, 31st- March, 1978, and 
has been executed in favour of the respon- 
dent in C. R. P. No. 1398 of 1982' by 
Panchapakesa Iyer, adopted son of Gopala- 
krishna Iyer and his sons. This relates to 
Shop No. 2 in Exhibit A-5. There again, ihe 
original title to the property dealt with 
thereunder is traced to Exhibit A-1 in favour 
of Gopalakrishna Iyer. Similarly, in Exhibit 
A-4, dated 31st March, 1978, executed in 
favour of the respondent in C.R.P. No 
1253 of 1982 relating to Shop No. 3 shown 
in Exhibit A-5, there is a reference to the pur- 
chase of the property sold thereunder by 
Gopalakrishna Iyer on 8th November, 1892. 
Besides, in the documents Exhibit A-3 and 
A-4, in annexure A-1, required to be given 
under the local rules framed under the Stamp 
Vct, the age of the building sold thereunder 
has ‘been stated to be 60 years. It is thus 
established from Exhibits A-3 and A-4, that 
the buildings in the occupation of the peti- 
tioners are at least 60 years old, though Exhi- 
bit A-1 would indicate that that the buildiag 
was oldor, viz, 87 years. P. W. lin the 
course of his evidence has stated that the 
buildings are 70 or 80 years old. There is 
no cross-examination on this. P.W. 2 has 


~ stated that the buildings are about 80 years 


ald and that there has been erosion owing to 
salinity. Nothing has been suggested to 
P.W. 2, regarding the age of the buildings. 
P.W. 3, on the other hand, would say that 
from the records it appears that the buildings 


“are 87 years old. There has been no effec- 


tive cross-examination of P.W. 1 to P.W. 3 
regarding the age of the buildings. The ase 
of the buildings is thus over 60 years. 


9. As regards the conditions of these build- 
ings P.W. 1 has stated that the buildings 
are in such a condition that they would fall, 
if it should rain heavily as the walls have 
been built of clay and the plastering and the 
rafters had completely fallen owing to the 
erosion due to salinity. P.W. 3 is the Com- 
missioner who visited the premises in ques- 
tion on two Occasions. In the first report 
submitted by him^and marked as Exhibit 
C-1, P.W. 3 stated that the properties appear 
to be in good condition. In his second re- 
port, Exhibit C-2, the Commissioner stated 
that the buildings are old buildings and the 
walls have been built with country bricks and 
red sand and on removing a box from the 
rack; a vertical crack running from the terrace 
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level was foynd and that there was a crack 
in the wall and. the.said crack could- not be 
noticed earlier since it was hidden. Simi- 
larly, P.W. 3 found a crack -on the cross- 
wall which was seen on both sides of the wall. 
in the parapet of the upstairs wall also, a 
crack had been noticed and the clevage 
between the rafters and the terrace had 
also been observed by P.W. 3. ‘The cement 
flooring had been noticed to have been patched 
up in several places. Apart from this, the 
other portions of the building which had been 
kept unused were also found to be badly 
damaged. ‘The plastering in the wall was 
worn out in several places. On the eastern 
wall there was a big crack of about 2” width 
and the place where this wall touched the 
cross-wall in the upstairs, another crack was 
also visible on both sides of the wall. The 
vafteys had ‘been found to have been worn 
out and the roofing was not in a very good 
condition. The Mangalore tiled roofing 
was found to be not in good condition. The 
parapet wall had also developed cracks and 
the floor had been eaten up owing to salinity. 
That the walls gave a hollow sound when 
tapped with a stick was also noticed by the 
Commissioner. No objection as such was 
fled by the petitioners to these features 
notieed. by the Commissioner. In addition, 
the report of thé Engineer, Exhibit C-3 sub- 
mitted by P.W. 2 would also establish that 
the buildings have been constructed with 
country bricks in mud and that they are 
about 80 or 90 years old. Most of the walls 
were observed to have been eaten up at the 
foot and deteriorated so much that when 
tapped with a stick, a hollow sound was heard 
in many places which indicated that the in- 
ternal strength, compactness, efficiency, homo- 
geneous unity, stability and the bearing capa- 
city of the walls for supporting and holding 
the weight of the terrace were not there. A 
leaky roof was observed to have been. plastered 
with cement to prevent such leakages. Ihe 
Mangalore tiled roof was also found to be 
highly damaged. The existing doors, win- 
dows and other wood-work were found to 
have been damaged and moth-eaten. A 
vertical crack was observed on the eastern 
wall o£ the existing staircase which indicated 
Sub-soil disturbance below foundation Exhi- 
bit C-3 summed up the condition of the 
building as a damaged one and in an unsafe 


condition and liable to collapse all of a sud- 
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den owing to heavy rain and vibrations of tra- 
ffic on the road, P. W. 2 in the course of his 
cross-examination has also spoken io the 
existence of a crack and to the fact that he 
had removed the surface, and found that it 
was a crack in the wall. He has also spoken 
to the other features noticed by him in his 
report Exhibit C-3. P.W. 3 in the course 
of his evidence has spoken to the cracks 
noticed by him and the inter-spece between 
the ceiling and the rafters and the damage to 
the parapet wall. He is also specific that the 
rear portion of the building is in bad repair. 
He is positive that the cracks noticed by him 
are cracks in the wall and not superficial. 
Thus, a consideration of the reports  Exhi- 
láts C-2 and C-3 submitted by P.W. 3 and, 
P.W. 2 would establish that the walls of the 
buildings have developed cracks, that the ceil- 
ing and the flooring are not in good condi- 
tion, that the rear portion of the buildings is 
also in a dilapidated condition, that the leaky 
roof has been plastered to prevent such leakage 
and that the bulidings are not in good condi- 
tion. Indeed, P.W. 2. who is a retired 
Executive Engineer of the Public Works 
Department has clearly stated in his report 
Exhibit C-3 that the ` entire structure is in 
damaged and unsafe condition and is likely 
to collapse. Nothing has been saggested to 
P.W. 2 in the course of his cross-examina- 
tion as to why the condition of the building 
as reflected in Exhibit C-3 report submitted 
by him should not be accepted. Exhibits C-2 
and 7-3 and the evidence of P.W. 3 and 
P.W. 2 would establish that the buildings in 
the occupation of the petitioners are in a de- 
crepit and dilapidated condition. 


10. Regarding the means of the respondents 
to carry out the project of demolition and 
reconstruction, it is seen that P.W. 1 has 
given evidence to the effect that he is getting 
a monthly rent of Rs. 1,000 from his. several 
buildings and that he has ready cash and has 
also secured facilities from the Eank of Tan- 
iore to the tune of Rs. 1.25 lakhs. Exhibit A-8 
Tio ai letter to the effect sent by the Bank. 
There has been no ¢ross-exemination of 
P.W. 1 at all on this evidence. On the basis 
of. the unchallenged testimony of P.W. 1, the 
conclusion .is irresistible “that possession of 
Sufficient means to undertake the project of 
demolition and reconstruction has been clearly 
established. It may be mentioned that before 
this Court no attempt even was made by the 
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learned counsel to attack the conclusion of 
the authorities below that the respondents have 
established possession of sufficient means to 
undertake the project of the demolition and 
reconstruction of the premises. 


11. The steps taken by the respondent -to 
secure demolition and reconstruction may now 
be adverted to. It is seen that the respondents 
have applied to the Municipality and obtained 
a sanctioned plan Exhibit A-5. Thereafter, 
the respondents have applied for extension of 
time under Exhibit A-6 for putting up the 
proposed construction. Exhibit A-7 is ano- 
ther order for yet another extension for putting 
up the building till 31st July, 1982. Exhi- 
bits A-5 to 'A-7, thus make out that the res- 
pondents have also taken the necessary steps 
to demolish and reconstruct the buildings in 
the occupation of the petitioners. 


12. It is not in dispute that the buildings in 
question -are situate in a highly important com- 
mercial locality in Tiruchirapalli town. Ear- 
lier it has bean noticed how the shops in 
question are flanked by two important roads 
on the north and the south oiz., N.S.B. 
Road and Double Mall Street. P.W. 1 in 
the course of his evidence has stated that the 
other neighbouring buildings have upstairs as 
well and that the buildings in question are in 
an important business locality. The buildings 
in question being situate in an important com- 
mercial locality, if demolished and ' recons- 
tructed, would undoubtedly yield a better in- 
come. 
of the order of the Appellate Authority that 
it was not disputed by the petitioners that in 


"order to get higher income, the respondents 


had proposed to demolish and reconstruct the 
buildings in question. ‘Apart from the 
above considerations, there is one important 
circumstance which clearly establishes that the 
requirement of the respondents is nothing but 
bona fide. The westernmost shop belonging 
to the mother of the respondent in C. R.P. 
No. 1253 of 1982 and the wife of the res- 
pondent in C.R.P. No 1398 of 1982, had 
been remaining vacant for about five years 
past. P.W. 3 has so stated in the course 
of his cross-examination. Besides, he has 
also stated that the upstairs portion of the 
premises had not been used for about five 
years. Thus, the keeping of the  western- 
most portion of the premises as well as the 
upstairs portion vacant for about five years 
clearly indicates that the respondents were 


Indeed, it is seen from paragraph 12° 


d 


Y 
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. not anxious to secure rents but that they had 


genuinely entertained the desire.to :demolish 
the western shop No, 1 and the upstairs por- 
tion along with the Shop Nos. 2 and 3 in 
Exhibit A-5, as and when ns fell vacant 
in order that the whole existing structure may 
be pulled down and a new structure may be 
put up instead. Thus, on a consideration of 
alll the relevant aspects, it is- clear that the 
respondents have established that their  re- 
quirement under section 14 (1) (b) of the 
Act is. bona fide. 


13. No doubt, in the notices issued under 


Exhibits A-9 and A-10 the respondents have ` 


not stated in so many words that the condi- 
tion of the buildings in question is such that 
the buildinge are required for purposes of 
demolition and reconstruction. However, 
the requirement for purposes of demolition 
and reconstruction has been set out and that 
has also been understood by the petitioners 
as having been made also on the ground of 
the condition of the buildings as otherwise 
under EXhibits A-11 and A-12, there was no 
need for the petitioners to say that the build- 
ings do not require demolition and reconstruc- 
tion. Apart from this, it is seen that in 
paragraph 5 of the application for eviction, 
after setting. out the age of the buildings, the 
respondents have stated that no.repairs at all 
have been effected to the buildings and that 
would mean that the condition of the build- 
ings was  discrepit and dilapidated. The 
non-mention of the condition of the buildings 
specifically under those circumstances is not 
very material. In the applications for evic- 
tion though there is no positive averment re- 
garding the condition of the buildings, yet 
it has je stated that the buildings were 60 
years old and had not seen any repairs at 
all thereby indieating that the buildings in 
question are in a decrepit or dilapidated 
condition. That would be sufficient as an 
ene regarding the condition of the build- 

ng, especially when no prejudice has been 
ced to the petitioners in meeting the case 
of the respondents. Indeed, it is seen from 
paragraph 4 of the counter filed by the peti- 
tioners that they had understood the case of 
the. respondents. that the buildings in ques- 
tion are not in good condition as otherwise, 
there was no need for the petitioners. to men- 
tion that the. buildings in question are not 
old and they do not require demolition. 
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14. Regarding the contention that the coa- 
dition- of -the -buildings -was good based- on: 
the first report of the Commissioner it is clear’ 
from the second report -Exhibit C-2, that 
the Commissioner- did not notice those fea- 

tures on his first visit as the walls were hidden 
by racks. It has already been noticed how 
the petitioners have not filed any objection 
to the second report submitted by the Com-- 
missioner. The condition of the buildings 
has to be ascertained, therefore, by a consi- 
deration of Exhibits C-2 and C-3 as well 
and cannot be merely decided on the basis 
of the first report which even according to 
P.W. 3 was not based on an inspection of 
the walls as the walls were hidden by racks. 

Under those circumstances, merely on the 
basis of Exhibit C-1, it cannot be concluded 
that the condition of the buildings 3 in question 
was good. - =a 


—- 


15. It now remains to consider whether the 
changes proposed would amount to demoli-* 
tion and reconstruction or mere change «f 
roofing as contended by the learned counsel 
for the petitioners. Exhibit A-5, is the 
sanctioned plan and it clearly brings out the 
changes to be made. The existing north 
south length is shown as 35, consisting entirely, 
of buildings. Shop Nos. 1, 2 and 3 are. 
Separated by a wall between Shop Nos. 1, 
and 2 and Shop Nos. 2 and 3. Besides, 

there is also a rear portion in the ground 
floor and a tiled and a terraced portion in. 
the first floor in the existing building. The 
proposal as reflected by Exhibit ;A-5 is to . 
demolish the dividing walls between Shop 
Nos, 1 and 3 and to re-adjust the space and to 
wonfine the length of the building to 25' as 

against 35' leaving an open space in the front 
as well as in the rear. The re-adjusted 
accommodation in the ground floor consists 
Of a business hall of the dimension of 
17 9" X 26’ 6" and a store room 8’XI11’ and 
a staircase as against three shops, one room 
and a yerandah sow existing. In the first 
floor also, corresponding to the business hall 
in the ground floor, provision has been made 
for a similar hall in the first floor and othen 
avallable area in the first floor has also been 
shown as part of the business hall. It is 
thus obvious that as a result of the proposed. 
reconstruction, there is a substantial change 
not only ir the existing "structure, -but also 
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its cubical content. Indeed in K. Krishnan 
v. Munuswami', it has been stated that the 
expression ‘erecting a new building on the 
same site’ adds to the effect of the word 
“demolition’ jbecause the very words ‘new 
building’ would indicate that something diffe- 
rent from what was in existence on the pro- 
perty or on the site to be more accurate, 
must be brought into being. after demolition. 
It was also further laid down that demoli- 
tion must substantially obliterate the old build- 
ing and the process of erection must bring 
into being a new building. ‘The change as 
reflected in Exhibit A-5 clearly establishes 
that the entire ground floor and the first floor 
of the existing building will be materially 
altered and in many respects so that when 
the building is reconstructed in accordance 
with Exhibit A-5 the result would be a 
new building with an alteration in the cubical 
content of the enclosed space that would be 
sufficient to establish that the process under- 
taken would be one of demolition and recon- 
struction. The reliance placed by the learned 
counsel for the petitioners on M. Kanakavel 
Pillai by power agent M. Selliak Pillai v. 
‘Drugs and Chemicals Knmbakonam by its 
Managing ‘Director, T. Ramari, is of no 
avail, for, in that case there was no evidence 
to establish the likelihood of a variation in 
the cubica} content of the space. Such is 
not the situation in this case. Similarly, the 
other decision in Thirupathi v. Matmoon 
Bibi and 'others$, does not also advance the 
case of the petitioners as on the evidence, it 
was found that what was sought to be done. 
was a mere change of the existing roof and 
not ‘any reconstruction affecting or altering 
the cubical content of the existing building. 
Earlier, it has been pointed ‘out that Exhibit 
'A-5 clearly indicates the scope of the 'demoli- 
tion as well as reconstruction and that clearly 
establishes the proposal to completely alter 
the existing building and bring into being a 
new structure different in size and shape, 
length and breadth and in cubical content 
as well. That cannot therefore, be regarded 
as à mere change of roofing as contended for 
by the learned counsel for the petitioners. 
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T6. Considerable stress was laid by the 
learned counsel for the petitioners on the evi- 
dence of P.W. 1 in the course of his cross- 
examination that the wall east of shop No. 3 
being a common wall was ao be kept intact 
and that only the other three walls were to be 
demolished in order to carry out the recon- 
Struction. There is no dispute that the wall 
east of shop ‘No. 3 in Exhibit A-5 is a 
common wall, common to the respondent in 
C.R.P. No. 1253 ‘of 1982, and the adja- 
cent eastern owner. Merely because one of 
the walls happens to be a common wall the 
premises does not cease to be a building 
for purpose of section 14 (1) (b) of the Act. 
In cases where a person is the absolute owner 
of all the four walls, the building, inclusive 
of the four walls, can certainly be demolish- 
ed and reconstructed. In a case like the 
present where one wall is a common wall, it 
may be-that one common owner of that wall 
may not be entitled to pull down that wall 
in its entirety as it would affect the rights 
of the neighbouring co-owner. But if it is 
still possible to undertake demolition and 
reconstruction retaining such 'a common wall 
comprised in a building as defined under the 
Act, then ‘it cannot be stated that in such a 
case there is no demolition and reconstrüc- 
tion at all. In K. Krishnan v. Mumnuswami', 
it hes been held that demolition must oblite- 
rate substantially the old building and by 
the process of erection, a ‘new building ‘must 
be Lrought into existence.. Merely by the 
retention of a common wall, it cannot be 
stated that the old buildings in this case had 
nof| ‘been substantially obliterated or by the 
proposed reconstruction, a new building could 
not be brought into existence. It is further 
seen from Exhibit A-5 in this case that the 
proposed construction is such that it is neces- 
sary to remove the common wall. Exhibit 
A-5 shows that three concrete pillars in flush 
with the common wall are to be put up and 
raised upto the first floor level of the pro- 
posed building and they would be sufficient 
to bear the load. It is thus seen that the 
reconstruction could be done in this case 
without disturbing the existing common wall 
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but resulting in a totally new structure with | 


an altered cubical -content. It. is not also 
possible to read the-evidence of P.W. 1-as 


indicating merely a change of roof... Indeed, - 


P.W. 1 had stated that his idea is to` demo: 
lish the existing building and to put up a 
new building as shown in Exhibit A-5. -As 


part-of the proposals reflected in Exhibit A-5, . 


he has stated that the common wall will be 
kept intact but pillars will be raised and the 
roof will be allowed to rest on those pillars. 
Considered in the light of the 
alterations refleoted in Exhibit A-5, the evi- 
dence of P.W. 1, cannot be read as stating 
that the proposal is only to change the roof 
and.not otherwise to alter the existing build- 
ing. It is therefore not possible to accept 
the contentions urged on behalf of the peti- 
tioners. e 


17. The authorities below have adverted to 
all the relevant aspects which should be con- 
sidered in dealing with an application under 
Section 14 (1) (5) of the Act and have concur- 
rently found on the materials that the require- 
ment of the respondent is bona fide. In Messrs 
Sm Raja Lakshmi Dyeing Works and others 
v.  Kangaswami Chettiar, the Supreme 
Court -has categorically laid down that ‘con- 
current findings‘ based-on evidence ought 
not to be interferred with ïn the exercise of 
the revisional jurisdiction under section: 25 
of the 'Act. On the materials in this case, 
stated to 
have committed any error which requires- to 


be corrected in the exrecise of the revisional 


jurisdiction under^ section 25 of the Act. 
Consequently, these civil revision petitions 
are dismissed with costs, two sets. ' ~ 


18. The learnéd counsel for the petitioners 
Submitted that in the event of this Court up- 
holding the orders of ‘eviction passed by the 
authiomities below, the petitioners may be 
granted some time to vacate the premises 
in their occupation and hand over vacant 
possession to the respondents. ‘The learned 
Advocate-General appearing on behalf of 
the respondents had no objection to grant 
four months' time to the petitioners for that 


` purpose. Accordingly, the _ petitioners * are 





1. (1980) 2 R.O.TJ. 165: A.I.R. 1980 
S.C. 1253. 
urnLri-4dl . 


^ 


proposed | 


granted four months time from this day to 
vacate and} hand ‘over vacant possession of 
the premises in their occupation to ‘the res- 
pondents; but this would be subject to the 


petitioners filing an affidavit of tmndértaking ` 


to that effect’ within a week from -this day, 
failing which the order of eviction could be 
executed forthwith: ~ i , 


R.S.’ 





Petitions dismissed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PnEsENT:—G. Ramanujam and R. Sengottu- 
velan, JJ. 


Rukmani Ammal and others 


Mk de nt .. Appellants* 

v. . , 
K. C. Haridas Kunnathalai and others 
Respondents. 


Motor Vehicles Act (IV of 1939); sections 94 
and 95—Pillion-rider of a scooter aged 15 
years dying in accident caused by collision with 
a lorry—Driver of lorry rask and negligent— 
Lorry insured under third party risk—Right to 
claim compensation by the heir of the deceas- 
ed—tInsurance Company is liable to bear the 


entire compensation—Compensation for loss: 


of expectancy of life, along with loss of depen- 


dency allowed. 


Held; It cannot be disputed that the acci- 
dent took place when the lorry was beiag 
driven in a public road. It is also not in dis- 
pute that so far as the lorry is concerned, the 


pillion-rider is a third party and admittedly . 


the pillion-rider died-as a result of the acci- 
dent. Therefore under section 95 (1) (b) 


(?) of the Motor Vehicles Act, the policy taken’ 


by the owner of the lorry from the. Insu- 
rance Company should be taken to have cover-: 
ed the third party risk including the risk of 
a pillion-rider of a scooter, which was hit by 
the lorry, The Tribunal committed an error 
in holding that the Insurance Company is 
not liable to compensate the first claimant for 
the loss caused to the pilfion-rider. There- 


*A.A.O. Ni, 115 of 1980. A 
12th October, 1982. 


Try 
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fore, the Insurance Company is liable to 
bear the entire compensation. Apart from 
the loss of dependency which has teen esti- 
mated at Rs. 6,000 the first claimant as the 
mother is entitled to claim compensation for 
the loss of expectancy of life of the deceased 
which can be estimated at Rs. 4,000. The 
brothers of the deceased cannot be said to be 
dependants of the deceased. "Therefore the 
entire sum of Rs. 10,000 awarded will have 
to be paid to the first plaintiff. 

[Paras. 6, 4, 5.] 


Case referred to:— 


Unique Motor and General Insurance Co., 
Ltd. v. Mrs. ‘Krishna Kishori, 1968 A. C. J. 
318. l 


‘Appeal: against the order of the Motor Acci- 
dents Claims Tribunal-cum-Additional District 
Judge, Coimbatore, dated 19th Janvary, 1979 
in M.C.O.P. No. 45 of 1975. 


K. M. Santhanagopalan and C. R. Sathinda- 
ran, for Appellants. ù 

Kurian, Arumughan 
pondents. i 


and Joseph, for Res- 


The Judgment of the Court was delivered. by 


'Ramanujam, J—The claimants in M:C.O.P. 
No. 45 of 1975 on the file of the Motor Acci- 
dents Claims Tribunal, Coimbatore, are the 
appellants herein.‘ They had filed a claim 
petition claiming compensation of Rs. 50,000 
on account of the death of one Sivasami in a 
motor vehicles accident. ‘Their case as set out 
in: the claim petition was that the first peti- 
tioner is the mother and petitioners 2 to 4 
are the brothers of the deceased Sivasami, that 
the deceased was seated on the pillion of the 
scooter TNC 2554, driven by his brother, the 
second petitioner, that the said scooter and 
one lorry TNC 5227 collided, as a result of 
which, Sivasami, who was seated on the 
pillion of the scooter was thrown out resulting 
in his instantaneous death and that for the 
death of the said Sivasami, the claimants are 
entitled to get-a compensation of Rs. 50,000. 


2. The said claim was opposed by the owner 
of the lorry as well as the insurance company 
with which the lorry. had been insured. Their 
case was that the person who drove the 
Scooter had been rash and negligent and it is 
because of the rashness and neglicence on his 
part, the accident occurred and therefore, 


THE MADRAS LAW JOUENAL REPORTS 


[1984 


neither the owner of the lorry nor the insu-. 


rance company can be held liable to pay com- 
pensation as claimed by the claimants. 


3. The Tribunal after analysing the evidence 
adduced by both parties, held that it is the 
driver of the lorry, who was rash and negli- 
gent in driving the vehicle and! as a result of 
Such rashness and negligence on his part, the 
accident has occurred, which ultimately result- 
ed in the death of Sivasami. On the ques- 
tion of compensation, the Tribunal held that 
a suu of Rs. 6,000 will be a fair and just 
compensation payable to the claimants for the 
death of the said Sivasami. Not satisfied 
(with the award passed in their favour, the 
claimants have come up in appeal before us. 
Since the claimants have succeeded in esta- 
blishing the rashness and negligence on whe 
part of the driver of the lorry, it is unneces- 
sary to go into that question in this appeal. 


` That question has become final as the finding 


of the Tribunal in that regard has not been 
challenged before us by the respondents. 
Therefore, the only two questions that arise 
in this appeal are: (i) whether the dard of 
compensation of Rs. 6,000 in this case is fair 
and adequate or whether it calls for enhance- 
meni? (2) Whether the Tribunal is justified 
in holding that the Insurance Company is not 
liable to meet any portion of the amount of 
compensation awarded herein? 


4. So far as the claim for compensation is 
concerned, it is seen that the deceased Siva- 
sami was 15 years old at the time of his death 
and he was studying in X standard. It is also 
in evidence that he is a healthy bright boy. 
The Tribunal, however, after noting the above 
features held that except the mother, the first 
claimant, the other claimants, being the bro- 
thers of deceased  Sivasámi, cannot be said 
to be the dependants of the deceased, that even 
if the deceased had been alive and employed, 
he would have contributed only partly for the 
maintenance of the mother as the other sons, 
viz., claimants 2 to 4 will also contribute fon 
the maintenance of their mother. Therefore, 
the total dependency of the first claimant 
mother was taken to be only Rs. 6,000. 
However having regard to the fact that apart 
from the loss of dependency which has been 
estimated at Rs. 6,000 the first claimant as the 
mother is entitled to claim compensation for 
the loss of expectation of life of the deceased 
which can be easily estimated at Rs. 4,000. 


» 


{lorry and a scooter. 


- 


We are therefore inclined to allow a sum of 
Rs, 4,000 in addition to the sum of Rs. 6,000 
awarded by the Tribunal as'and' towards loss 
Of expectation of life. Since the first claimant 
being the mother, she is -entitled to. claim ihe 
Moss of expectation of life, 
loss of dependency. "Thus the total compensa- 
ition payable to the first claimant in respect 
f the accident will come to Rs. 10,000. The 
Tribunal has awarded a sum of Rs. 6,000 as 
compensation and made. a direction to pay the 
me to all the claimants’ But the claimants 2 
to 4 cannot be said to be dependants of 
deceased Sivasami, Therefore, the entire sum 
of Rs. 10,000 awarded by us will be paid to 
‘the first claimant mother. 










5. ‘Coming to the second question as to the 
extent of the liability of the Insurance Com- 
fpapy, it is seen from the judgment of the 
{Tribunal that the Tribunal was of the view 
that the Insurance Company is not liable to 
pay compensation for the pillion-rider of the 
scooter as per the terms of the policy and in 
supporteof that view, it relied upon the deci- 
sion reported in Unique Motcr and General 
Insurance Co., Ltd v. Mrs. Krishna Kishari 
and others, But that case related to the 


liability of the owner of the motor cycle for 


the death caused to the pillion-rider. There- 
fore, the principle laid down in that case will 
not apply to a case of collision between a 
So far as the lorry is 
concerned, the pillion-driver is a third party 
and the liability to such third parties is nor- 
mally expected to be covered by the  Insu- 
rance Company under the provisions of the 
Motor Vehicles Act. Merely because the 
deceased was a pillion-rider and not a driver 
lof the scooter, the Insurance Company cannot 
disclaim its liability. 


6. Section 94 of the Motor Vehicles ‘Act pro- 
vides that no person shall use a motor vehicle 
in a public place unless there is in force 
Telation to the use of the vehicle by that per- 
son a policy of Insurance complying with the 
requirements of ‘Chapter VIII. , Section 95 
says that in order to comply with the require- 
ments of this chapter, a policy of insurance 
must be a policy which insures the person 
owning the vehicle against any liability which 





l. 1968 A.C... 318. ` 
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may be incurred by him in respect of death of 
or bodily injury to any person or damage to 
any property of a third party caused by or 
aMisine! out of the vehicle used in a public 
place. It cannot be’ disputed that -the acci- 
dent took place when the lorry was being 
driven on a public road. Tt is also not in dis- 
pute that so far as the lorry is concerned, the 
pillion-rider is a third party and admittedly, 
the pillion-rider died as a result of the acci- 
dent. Therefore, under section 95 (1) (b) 
(f) the policy taken by the owner of the lorry 
from the Insurance Company should be taken |. 
to have covered the third party risk including 
the risk of a pillion-rider of a scooter, which 
was hit by the lorry. Thus the Tribunal has 
committed an error in holding that the Insu- 
rance Company is not liable to compensate the 
first claimant for the death caused to pillion- 
rider. We have to therefore hold that the 
Insurance 'Company is hable to bear the en- 
tire compensation of Rs. 10,000 which we 
have fixed. 23 | 


7. The appeal is therefore allowed and the 


compensation is enhanced from Rs. 6,000 to 


Rs. 10,000 and the Insurance Company is also 
held liable to pay the compensation to the 
first claimant mother. The sum of Rs. 10,000 
awarded as compensation will bear interest at 
6 per cent. per annum from the date of the 
award of the Tribunal till date of realisation. 
The direction regarding costs made by the 
Tribunal will stand set aside. Therewill be no 
order as to costs in this appeal. : 


Iss 





Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


PRESENT :—lV, Ratnam, J. 


Sendamarai Ammal Petitioner* 


Ge} 


Vijaya Rajagopal Chettiar : 
.. Respondent. 


(A) Limitation Act (XXXVI of 1963), sec- 
tion 29 (2), sections 3 and 4 to 24 and Article 
113 of Schedule I—Merger of Pondicherry 
territory with Indian Union ——Applicability of 
local law of limitation in Pondicherry terri- 
tory—Swit on mortgage’ — Period of limita- 
tion is 30 years — Residuary Aricle 113 is 
not applicable. 


N 


(B) Pondicherry (Administraticn) Act 
(XLIX of 1962), section 4 and Constitution 
of India 4th Amendment — Applicability cf 
French Code Civil after merger. 


On the questions whether in respect of a sim- 
ple mortgage executed in Pondicherry terri- 
tory on 28th June, 1962, providing for a 
period of 3 years for repayment of the money, 
a suit instituted by the mortgagee on 28th 
‘June, 1982, was in time and as to whether 
the Indian Limitation Act or the French law 
providing a period of 30 years for the pur- 


pose would apply, -. 


Held: Section 29 (2) read with section 3 of 
the Limitation ‘Act, 1963, would operate to 
-preserve the period of limitation earlier 


available under the French law; aad 30 years ` 


being the period available under that law, the 
Suit filed on 28th June, 1982, was in time. 
_[Para. 3.] 


Held also: Section 29 (2) read with sec- 


tion 3 of the Limitation Act, 1963, would’ 
have the effect of preserving the period. 


— 


of limitation made available ‘earlier under 
the French Code Civil.  Sectin 29-(1) 
of the Indian Limitation Act, 1963, would 





of 1983. 2 


*C.R.P. No. 3385 
l 30th January, 1984. 
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operate to preserve the view of limitation 
embodied in the French Code ‘Cvil even 
after the passing of the Indian Limitation Act, 
1963, and that would mean that a period of 
30 years would be available to the mortgagee 
to institute the suit for the recovery of the 
amount due under the mortgage. ‘The Court 
below was in error in proceeding to apply the 
residuary Article 113 of the Indian  Limita- 
tion Act, 1963.. The residuary Article can 
be applied only in the event of the inappli- 
cability of any other Article and the circum- 
Stance that the mortgage deed contains per- 
sonal covenant to pay cannot enable the Court 
to mvoke 'Article 113 of the Limitation Act 
even at this stage.. In any event, the ques- 
tion relating to the applicability of Article 113 
Of the Limitation Act is not really very. mate- 


rial in this case in the view with reference to ` 


the preservation of law of limitation embo- 
died in the French Code Civil and the earlier 
period of Limitation being still available to 
the respondent to institute the suit. 
5s [Para. 7.] 
e 


The cumulative effect of section 3 and sec- 
tion 29 (2) of the Indian Limitation 'Act, 1963, 
is that where any special or local Jaw prescrib- 
ed for a proceeding a period of limitation diffe- 
rent from the provision made in that regard 
in the schedule, then section 3 shall be appli- 
cable, as if such period were the period pres- 
cribedi by the schedule and for ascertaining 
the period of limitation prescribed for any 
proceeding by any special or local law, sec- 
tion 4 to 24 shall be applied to the extent 
to which there is no express exclusion of 
their applicability by special or local law. ' 
[Para. 3.] 


Cases referred to:— 


Goodman and Co. v. R. S, Thirunavukkarasu, 
(1976) 2 M. L. J. 221: 89 L. W. 444; 
Chockalinga Mudaliar v. Manivanna Pillai, 
(1978) 2 M.L.J. 544: 91 L.W z 535; J. A. 
De P. Barto v. A. V. De Fonseca, A.T.R.. 
1969 Goa. 124; Christina D: Souza'v. Zurna 
Pereira, A.I:R. 1970 Goa 28; J. 4. De P. 
Barreto v. A. V. and de Fonseca, (1979) 2 
5.C.J. 162: (1979) 3 S.C.C. 47: (1979) 
3 S.C.R. 494: A ..I. R.. 1979. S.. C..984: 
Sourasamy | Imacule "Jesephine^ v. *Maria 


E 


S^ 


1 


Joseph Rock, (1980) 1 M. L. J. 255: 93 
L.W. 124. 22" 

Miss. Radha Srinivasan, for Petitioner: - 

S. V. Jayaraman, Amicus Curiae, for Res. 
pondént. = 


The Court made the following 


OnpER.—The defendant in-O.S. No. 307 of 
1982 on the file of the Court of the First 
Additional Subordinate Judge, . Pondicherry, 
is the petitioner in, this civil revision 
petition, which is directed against the finding 
recorded by the Court below on the prelimi- 
nary issue regarding limitation. That suit 
was laid by the respondent herein for the 
recovery of a sum of Rs. 12,860. with subse- 
quent interest on the basis of a simple mort- 


gage of Rs. 5,000 executed by the petitioner 


on 21st May, 1969, agreeing to repay the 
principal amount with interest at 12 per cent 
per annum. ‘The suit was instituted on 28th 
June, 1982. In the written statement filed 
by the petitioner, she raised a plea that the 
Suit is. barred by limitation. and prayed for 
the dismissal of the suit. On, that plea so 
raised by the petitioner, an issue was framed 
regarding the bar of limitation and that issue 
was tried by the ‘Court below as a preliminary 
issue. - The Court below took the view that as 
the provisions of the French Code Civil would 
continue to apply, a longer period of limita- 
tion than that prescribed under the provisions 
of the Indian Limitation Act, 1963, would be 
available in Pondicherry territory and that 
even if the claim under the mortgage had 
become barred in 1981, under Article 62 of 
the Limitation Act, 1963, since the mortgage 
deed contained a personal covenant to pay 


. the mortgage money, Article 113 of the Limi- 


` petitioner is.in time. 


' tation Act, 1963, would apply- and. the suit 


instituted on 28th June, 1982, would still be 
in.time: ‘Accordingly, the preliminary issue 
relating to limitation was answered in favour 
of the respondent. . Tt is the correctness cf 
this order that is challenged in this civil revi- 


sion petition.. 


2. The principal question that arises ^ for 
consideration is’ whether the suit instituted by 
the ‘respondent on 28th’ June, 1982, for the 
recovery of the amount due under the mort- 
gage, dated 21st May, 1969, executed by the 
n tii On the footing - that 
the ‘provisions’ of the Indian Limitation Act, 
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1963, would apply, the relevant Article 
applicable, would be Article 62, which runs 
as under: UE SP Gt 
62. To enforce Twelve When the 
payment of money years. money e 
secured bya Sued for 


mortgage or Other.-" -- '- -.- becomes" 
wise charged upon due.” 
immovable pro. 


per ty. 


The lanugage employed in the last cloumn 
"when the money sued for ‘becomes due’ 
would depend upon the terms of the instru- 
ment. in each case and obviously refers to the 
point of time flowing from the contract between 
the parties as the date fixed for in the mort- 
gage as the date by which the amount should 
be repaid. In paragraph III of the plaint, 
While giving details of the terms of the simple 
mortgage sued upon, the respondent has 
stated that the petitioner borrowed the sum 
of Rs. 5,000 from him by executing a simple 
mortgage over certain properties agreeing to 
repay the principal with interest at 12 per 
cent per annum within a period of three years. 
Therefore}, as (per the terms of the deed of 
mortgage between the parties, the date fixed 
for repayment was 21st May, 1972, and it 
was 'on that the money sued for became due 
and the suit having been. instituted on 28th 
June, 1982, within 12 years from the date 
when the money became due, the suit would 
be in time - even if Article 62 of the India 

Limitation Act, 1963 is applicable. a 
3. The matter may be looked at from 
another angle as well. ‘After the “de Fure 
merger of the erstwhile French Indian terri- 
tory took place on 16th August, 1982; under 
section 4. of the Pondicherry (Administration). 
Act, 1962, which  came-into force on 6th 
December, 1962, all the laws formerly in force 
in that territory. were continued. In, other 


"words, the local law of limitation, which was 


in force in Pondicherry- territory, continued 


to remain as such. Under section 3 (1) of 
‘the Limitation Act, subject to the provisions 


contained in sections 4 to 24 (inclusive), 
every suit instituted, appeal preferred and 
application made-after the prescribed period 
Shall be dismissed, although limitation has 
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not been set up as a defence. Section 32 of 
the Indian Limitation Act, 1963, repealed 
the Indian Limitation Act, 1908 and aot 
any other law. In section 29 (2) of the 
Limitation Act, 1963, lprovision has been 
made to the effect that where anv special or 
local Jaw prescribes for any suit, appeal or 
abplication a period of limitation — dirferent 
from the period prescribed by the Schedule, 
the provisions of section 3 shall apply, as if 
Such period were the period  prescrited by 
the Schedule and for the purpose of deter- 
mining any period of limitation prescribed 
for any suit, appeal or application by any 
special or local Jaw, the provisiors contained 
in sections 4 to 24 (inclusive) shall apply 
only in so far as and to the extent to which 
they are not expressly excluded by such 
special or local law. By S.O. No. 3118 of the 
Ministry of Law, Legislative Department, 
dated 29th October, 1963, the First of Janu- 
ary, 1964, was appointed as the date on which 
the Limitation Act, 1963, shall come into 
force. Even with reference to the Union 
Territory \of Pondicherry which had by the 
Fourth Amendment to the Constitution, which 
came into force on 28th December, 1962, had 
become part of India, the provisions of the 
Indian Limitation Act, 1963, applied even to 
such a territory, as under clause (2) of sec- 
tion 1 of the Limitation Act it was provided 
that it extended to the whole of India, 
excepting the State of Jammu aad Kashmir. 
The cumulative effect of section 3 and sec- 
tion 29 (2) of the Indian Limitation Act, 
1963, is that where any special or local law 
prescribed for a proceeding a period of limita- 
tion different from: the provision made in that 
regard in the Schedule, then section 3 shall 
be applicable, as if such period were the 
period prescribed by the schedule and for 
ascertaining the period of limitation prescrib- 
ed for any proceeding by any special or local 
law, sections 4 to 24 shall be applied to the 
extent to which there is no express exclusion 
of their applicability by such special or- local 
law. “Viewed in this light) it is clear that 
section 29 (2) read with sec-ion 3 of ihe 
Limitation Act, 1963 would operate to pre- 
serve the period of limitation earlier available 
‘under the local law, viz., French Code Civil. 
It was not. disputed that the period of limita- 
tion under the local law was <0 years and 
if that be so, the suit instituted on 28th June, 
1982 was in time. That sectior 29 (2) read 
-with section 3 of the Limitation Act, 1963, 
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would have the effect of preserving the period 
of limitation made available earlier under the 
French Code Civil had been the subject- 
matter of a -few decisions. - 


4. Goodman and Co., by its Proprietor 
R. C. Mallikeswaran v. R. S. Thirunavuk- 
karasw, had occasion to consider this ques- 
tion. There, the suit was laid for the reco- 
very of possession of a radio set or a sum: of 
Rs. 450 being the value thereof. 'The cause 
of action for the suit arose in July, 1965, but 
the suit was instituted on 23rd January, 1971. 
Relying upon Articles 14 and 68 of the Indian 
Limitation Act, 1963 the trial Court dismissed 
the suit as barred by time. On appeal, 
Maharajan, J., while considering the question 
of limitation, pointed out| that the French 
Code Civil is a local Jaw or special law within 
the meaning of section 29 of the Indian 
Limitation Act, 1963, and that the saving 
provisions in the Indian Limitation Act, 1963, 
made it clear that all French enactments relat- 
ing to limitations, which were in force in ihe 
Union Territory of Pondicherry at fhe time 
the Limitation Act, 1963, came into force. 
continued to be in force with this difference, 
viz., that the periods of limitation prescribed 
in the local law must continue to apply as if 
such periods were the periods prescribed by 
the schedule to the Indian Limitation Act, 
1963, and for the purpose of determining any 
period of limitation prescribed for any sut, 
appeal or application by any special or local 
law, the provisions contained in sections 4 to 
24 (inclusive) shall apply on condition that 
those provisions are not expressly excluded 
by such special or local law as has been in 
force in the Union Territory of, Pondicherry. 


5. Balasubrahmanyan, J., in Chockaljinga 
Mudaliyar v. Manivanna Pillai”, considered the . 
identical question. ‘The suit in that case was 
based on a sale bill, dated 24th January, 1967, 
and the suit was filled on 23rd June, 1971, 
relying upon an endorsement of part-payment 
dated 25th-June, 1968. ‘The endorsement was 
denied by the defendant who also pleaded 
that the claim was barred by time. That plea 
was upheld and the suit was dismissed. Om 
appeal, an’ objection was raised that the ques- 
tion of limitation should be considered undet 


a et 


1. (1976) 2 M.L.. 221: 89 L.W.. 444. 
2. (1978) 2 M.L.. 544: 91 L.W. 535. 


1j 


the French Code Civil and not under the 
Limitation Act,--1963. This was rejected by 
the learned District Judge who was of the 
view that the French-Code Civil stood repeal- 
ed by the Limitation Act, -1963, and it could 
not be invoked in respect of a suit filed: subse- 
quent to 1st January, 1964. In considering 
the correctness of this, the learned Judge was 
of the view that} the Articles of Limitation 
laid down in the French Code Civil would 
answer the description of ‘local law’ in sec- 
tion 29 (2) of the Limitation Act, 1963, and 
it was held that by reason of section 4 (1) 
of the  Pondicherry (Administration) Act, 
1962, read with section 3 and section 29 (2) 
of the Indian Limitation ‘Act, 1963, the limi- 
tation law embedded in the French Code 
Civil in Pondicherry would be preserved. In 
' doing so, the learned judge besides referring 
to Goodman and Co. v. Thirunavukkarasu}, 
relied upon two other decisions in J. 4. De P 
Barto v. 4. V. de Fonseca? and Christina 
D Souza v. Zurna Peretra?. ‘Against the 
decision in J. 4. De P. Barto v. A. V. De 
Fonseca, an appeal was preferred to the 
Supreme ‘Court and the decision of the 
Supreme Court is reported in Jusfiano 
Augusto de Pledade Barreto v. Antonio Vin- 
cente and De Fonseca and others*, In deal- 
ing with the applicability of the provisions of 
the Indian Limitation Act, 1963, with refe- 
rence to the territory of Goa, Daman and 
Diu incorporated as a Union Territory by the 
Constitution (Twelfth Amendment) Act, 1962 
with effect from 20th December, 1961, the 
Supreme Court pointed out that there is only 
one general law of limitation for the entire 
country and it is the Limitation Act, 1963, 
and all other Jaws would be . either special 
or local laws and that the body of the pro- 
visions in the "Portuguese Civil Code dealing 
with the subject of limitation of suits, etc., 
in the Union Territory of Goa, Daman and 
Diu is only a local law. In so holding, the 
Supreme Court observed as folliws :— 


“Now there is only one general law of 
limitation for the entire country and it is 


1. (1976) 2 M.L.J. 221: 89 L.W. 444. 
2. À.I.R. 1969 Goa 124. 
© 8. A.I.R. 1970 Goa 28. 
4. (1979) 2S.C.J. 162: (1979) 3 S.C. 
C. 47: (1979) 3 S.C.R.^494: A.I.R. 1979 
S.C. 984. ^ | 
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the Limitation Act, 1963.. ‘All other laws 
"prescribing periods of limitation are either 
special or local Jaws. `- They are special 
Jaws if they prescribe periods of limitation 
for specified cases. ‘They are local laws if ` 
their applicability is confined to specified 


areas. If section 32 and section 29 (2) -> 


of the Limitation Act, 1963, are read tb- 
gether, it becomes clear that the only Jaw 
of limitation that is repealed is the Limita- 
tion Act, 1908, and all other laws dealing. 
with limitation, special or local are saved 
and are to be read into the Limitation Act, 
1963. 


We, therefore, arrive at the conclusion that 
the body of provisions in the Portuguese 
Civil Code dealing with the subject of 
limitation of suits, etc., and in force in the 
Union Territory cf Goa, Doman and Diu 
only is ‘local law’ within the meaning of 
section 29 (2) of the Limitation Act, 1963. 
As stated earlier these provisions have to 
be read into the Limitation Act, 1963, as 1i 
the Schedule to the Limitation Act,is amen- . 
ed mutatis mutandis. No question of re- 
Pugnancy arises. We agree with the Judi- 
cial Commissioner that the provisions of the 
Portuguese Civil Code relating to Limita- 
tion continue to be in force in the Union 
Territory of Goa, Daman and Diu.” 


This decision of the Supreme Court clearly 
supports the view that even as regards the 
Union Territory of Pondicherry. the Jaw of 
limitation embedded in the French Code Civil 
would be a local law within the meaning of 
section 29 (2) and the provisions thereof have 
to be read into the Schedule to the Limitation 
Act mutatis mutandis. 


6. Sourasamy Imanule Josephine v..Maria 
Joseph Rock represented by Power of Attor- 
ney Josephine Markakannu Soursamy and 
others', also had occasion to deal with this 


‘question. -"Ihe-point that arose was whether 


with reference to the cause of action stated to 
have arisen in 1966, after the coming into 
force of the Indian Limitation Act, 1963, 
Article 57 of the Indian Limitation Act, 1963, 
could be applied in bar of the suit, and Arti- 
dle 2262 of the French Code Civil providing 





T. (1980) 1 M;L.j. 255793 L.W. 124. 
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for a period if 30 years, could noz be relied 
on to save the suit. Though the trial Court 
disposed of the issue relating to limitation by 
saying that no material was forthcoming, the 
appellate ‘Court took the view that after the 
execution of the adoption deed on 2nd Janu- 
ary, 1962, the Indian Limitaticn Act, 1963. 
had come into force in Pondicherry with effect 
from ist January, 1964, and as per Arti- 
cle 57 of the Limitation Act cnly 3 years time 
was available to file a suit and the sui; not 
having been so filed, was barred by limita- 
tion. In upholding the view taken by the 
appellate Court, it was pointed out that the 
cause of action for the suit arose only- in 
1966 and the Indian Limitation Act, 1963 
would^apply and not the French Code Civil 
and that different considerations may arise if 
the’ cause of action had arisen before the 
Indian Limitation Act, 1963, had come into 
force. It is unfortunate that the decisicns in 
Chockalinga Mudaliar v. Manivanna Pillai" 


and Justiniano Augusto De Picdade Bareto v. 


Antonia Vicente De Fonseca and others, 
which had been rendered earlier had not been 
brought to the’ notice of the ‘Court. ‘The 
claim to the applicability of Article 2262 of 
French Code ‘Civil was negatived on the 
ground that the cause of action arose only 
1966 fand the ‘Indian Limitation ‘Act, 1963, 
governed the right to institute the suit and 
not the French Code Civil. With respect, this 
does not. appear to be the right approach to 
the question of the applicability of the provi- 
sions of the Limitation Act, 1963. with refe- 
rence to the are as where local laws of limita- 
tion had been in force which have been saved 
under section 29 (2) of the Limitation Act, 
1963. It is pointed out that different const: 
derations may arise if the cause of action 
had arisen before the Indian Limitation Act, 
1963 had come into force and to such a situa- 
tion, the - decision in Goodman and Co. v. 
Tihirunavukkarasu®, may apply so that the 
period pf imitation prescribed in the local 
law will continue to apply as if that was the 
period prescribed by the ‘Schedule to the 
Indian Limitation ‘Act, 1963. Even in the 


-r 


1. (1978) 2 M.L.J. 544: 91 L.W. 535. 
2. (1979) 2 S.C.J. 162: ALR. 1979 S.C. 
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case referred to above, the cause of action 
arose in July, 1965 long after coming into 
force of the provisions of the Indian Limita- 
tion Act to the whole of India with effect 
from lst January, 1964. c: 


7. Similar was the position in Chockalinga 
Mudahar v. Mamvanna Pilla?,, The distinc- 
tion pointed out with reference to the appli- 
cability of the decision in Goodman and Co. 
v. Thirunavukkarasw?, does not therefore hold 
good. In view therefore of the decisions in 
Goodman and Co. v. Thirunavukkarasu’, 
Chackalinga Mudaliar v. Manivanna Pillai* 
and Jushaiano Augusto De Piedade Bareip v. 
Antonia Vicente De Fenseca and others?, 
the conclusion is irresistable that section 29 
(2) of the Indian Limitation ‘Act, 1963 would 
operate to preserve the law of limitation em- 
bodied in the French Code Civil even after |. 
the passing of the Indian Limitation Act, 
1963, and that would mean that a period of 
50 years would be available to the respondent 
to institute the suit for the recovery of the 
amount due under the -mortgage, dated 21st 
May, 1969, executed by the petitioner. Iti is 
necessary to point out thati the Court below 
was in error in proceeding to apply the resi- 
duary ‘Article 113 of the Indian Limitation 
Act, 1963. "The residáary Article can be ap- 
plied only in the event of the inapplicability 
of any other ‘Article and the circumstance 
that lithe mortgage deed contains a personal 
covenant to pay cannot enable the Court to 
invoke ‘Article 113 of the Indian Limitation 
Act even at this stage. In any event, the 
question relating to the applicability of ‘Arti- 
cle 113 of the Limitation ‘Act is really not 
very material in the view expressed earlier 
with reference to the preservation of the Law of 
Limitation embodied in the French Code Civil 
and the earlier period of limitation being still 
available to the respondent to institute the 
Suit. Therefore, looked at from any point of 
view, the Court below was quite correct in the 
view it took that the suit is in time. Conse- 
quently, the civil revision petition fails and 
is dismissed. ‘There will be no order as to 
costs, 





1. (1978) 2M.L.J. 544. 
2. (1976) 2 M.L.]. 221. 
3. A.I.R. 1979 S.C. 984. 
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8. Before parting with this case; the Court 
places on record the valuable. assistance-ren-. 
dered. by Thiru S, V. Jayaraman who appear- 
ed.as amicus curiae and. placed all the. rele- 
vant materials. US d. 


R.S. — Petition, dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. | 


PRESENT —FV. Ratnam, J i 
Dr. Mohammed Ghouse and 
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another 
Petitioners* 
K. A. Hameed and another 
Respondents. 
(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 10 (2) 
(1) —Petition for eviction on ground of wilful 
default In payment of rent—Rent alleged to 
have been paid ta counsel on the instructions 
of the landlord—No clinching material in proof 
—Counsel also not examined—Tenant, held 
guilty cf wilful default. 


(B), Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 10 (2) 
(ii) (a) and- (b)—Sub-letting of entire pre- 
„mises without written consent of the landlord 
—No materials -made available to infer any 
consent either express or implied —Swub-lessee 


alleged to use premises for non-residential . 


purposes —- Tenant, held to have sub-let the 
premises without the ‘consent of the landlord. 


Held: The tenant was fully conscious of his 
obligation to the petitioner in the matter of 
payment of rents and had not discharged that 
Obligation at least for the period: January to 
March, 1981. There was no convincing or 
Acceptable explanation supported by evi- 
dence, forisuch payment. Under these cir- 
cumstances the default in the payment, of 
rents by the first respondent for the months 
of ‘January to March, 1981, at least should be 
considered to be wilful. [Para. 7.] 
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Under section 10 (2) (i). (a) of-the Act, if 
the tenant has, after 23rd October, 1945, with- 
out-the written consent of the landlord sublet 
the- entire-building. or. any portion. thereof, if 
the lease does noti-confer.on him any right 
to do so, shall be liable to be evicted. The 
question- is whether there-is any consent jn- 
writing- in-this' case for such sub-letting. - In 
this case-there is no-express consent for sub- 
letting. -It.is also- impossible to. imply any 
such’ consent from the writing found in the 
Court order Exhibit. R-3. Under these. cir- 
cumstances and on the^materials made avail- 
able -in these cases the admitted sub-letting by. 
the first respondent in. favour. of the second 
respondent has been. done without the consent. 
in writine of the petitioners and that would. 
clearly attract section -10 (2) (i?) (c) of the 
Act — — [Para. 9.]. 


P4 


Cases referred to:— 


Rangathaman v. Sankarlal Davey, (1949) 2 
M.Il.J. 597: 62 L.W. 814: A.I.R. 1950 
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K. Hariharan, for Petitioners. 


M. Srinivasan for P. A: Rasheed, for Res: 


pondents... .. 
The Court made the following 


OnpER.—The landlords of the premises bear- 
ing Door No. 8-A Appasami Mudali Street, 
Madras-1, are the petitioners in this civil revi- 
sion petition. The first respondent isa 
tenant under the petitioners on-a monthly 
rent of Rs. 65. According to the case of the 
petitioners, the first respondent did not even 
tender or pay the monthly rent from January, 
1981 tb July, 1981, and. that such non-pay- 
ment. of rents for that period was deliberate 
and the default in such payment was  wilful 
default within the meaning of section 10 (2) 
(i) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIII of 1960) (as 
amended by Act XXIII of 1973) (hereinafter 
referred to as the ‘Act?). ‘The petitioners 
further stated that the first réspondent h 
without the written consent of the petiti?" 
sublet the entire premises to the s 
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pondent, rendering the first respondent liable to 
be evicted under section 10 (2) (#) (a) of 
the Act. "Alleging that the premises had 
been} let out to the first respondent-for resi- 
dential purposes and that he was also using 
the premises for such purposes till the sub- 
lease in favour of the second respondent, the 
petitioners claimed that there was a different 
user of the premises for a purpose other than 
that for which it was leased in that the second 
respondent was using the premises for non- 
residential purposes, namely, manufacture of 
Suit cases and other allied products. ‘That 
according to the petitioners attracted the provi- 
sions of section 10 (2) (9) (6) of the Act 
meriting the passing of an order for eviction 
against the respondents. It was on the afore- 
said grounds that the petitioners filed IT. R. C. 
No. 3876 of 1981 before the Rent Controller 
(XIV Tudge, Court of Small Causes), Madras. 


2. The first respondent in his counter con- 
tended that he did not become a tenant under 
the petitioners on a monthly rent of Rs. 65 
as claimed by them, but-that he was inducted 
into possession earlier on. a monthly rent of 
Rs. 35.- Referring to the filing of an ear- 
lier application for eviction in H.R.C. No. 
1551 of 1978 under section 10 (2) (25, 10 (à) 
(a) and 10 (2) (#) (b) of the Act and the 
withdrawal of that application after agreeing 
to receive a sum of Rs. 65 towards rent per 
month, the first respondent disputed that he 
committed wilful default in the payment of 
rent and stated that on the instructions of 
the petitioners, the rents upto date had been 
paid to their counsel Thiru T. Ramalingam 
and a receipt had also been obtained there- 


for. While accepting the subleasing of the 
premises and also the non-residential user 
thereof by the second respondent, the first 


respondent put forth the plea that the peti- 
tioners acknowledged and consented to the 
same at the time of the disposal of H.R.C. 
No. 1551 of 1978, and that the application 
for eviction was filed only to secure still higher 
and unreasonable rent in respect of which a 
demand was also made and refused to be 
complied with by the first respondent. The 
first respondent, therefore, ^ characterised the 
application. for eviction as one without any 
substance whatever. 

3. The second ‘respondent in.his counter 
‘stated that he had been a-tenant in occupa- 
tion of the premises in question for the last 
"35: years, initially on payment, of a rent of 
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IRs. 35 per mensem which was subsequently 
raised to Rs. 70 and further raised and fixed 
at Rs. 80 at the time of the filing of the appli- 
cation for eviction. ‘The second respondent 
thus denied that the first respondent became- 
a tenant under the petitioners and also dis- 
puted the claim of the petitioners that the 
premises had been sublet to him by the first 
respondent. The premises, according to him, 
had ‘been since the inception of the tenancy 
in his favour used only for non-residential 
purposes and, therefore, no question of the 
user of the premises for a purpose other 
than that for which it was let out arose. 
The second respondent also put forth the 
plea that the first respondent represented: that 
he is an agent of the owners of the premises 
and that the second respondent had been 
paying the rents to the first respondent as 
the agent of the petitioners under the bona 
fide impression that the rents were being paid 
to the owners through their collection agent, 
the first respondent. On these grounds. the 
second respondent prayed for the dismissal 
of the application for eviction. e | 


4. Before the Rent Controller (XIV Judge, 
Court of Small Causes) Madras, on behalf 
of the petitioners, Exhibits P-1 and P-2 were 
marked and the second petitioner was 
examined as P.W. 1, while Exhibits R-1 to 
R-4 were filed on behalf of the respondents 
and the first respondent was examined as 
R.W. 1 and the son of the second respon- 
dent was examined as R.W. 2. Consider-. 
ing the question of wilful default attributed 


to the first respondent, the learned Rent Con-, 


troller was of the view that on the date of 
the filing of the application for eviction, the 
first respondent had paid the rents upto 
July, 1981, to one Thiru T. Ramalingam, 
counsel and that the receipt Exhibit R-4, 
dated 3rd May, 1981, had also been obtained 
and, therefore, there was no wilful default in 
the payment of rents by the first respondent. 
Dealing with the question of subletting, the 
Rent Controller found that though the 
second respondent claimed that he is a tenant 
directly under the petitioners, such a claim 
was not established at all and that by reason 
of an endorsement stated to*have been made 
in the prior proceedings for eviction in H. 
R. C. No. 1551 of 1978, there had been a 
recognition of the right of the first respon- 
dent to sublet and that would -amount to a 
written consent for purposes of subletting. 


`Y 


DR. 


i] 


and, therefore, no order for eviction could 
‘be passed . against the respondents'on that 
ground. Referring to the different user of 
the premises, the learned Rent ^ Controller 
concluded that though in the: premises let out 


. there was a kitchen and a bath room, there-was 


no evidence to show that the premises had 
been used as-a residential one or that it was 
let out for such a purpose and, therefore, by 
the non-residential user of the premises by 
‘the respondents no order for ‘eviction could 
.bq passed against them: In view of these 
“conclusions, the application for eviction filed 
by the petitioners, was dismissed. , Aggrieved 
by this, the. petitioners preferred an appeal 
in R. C. A. No. 449, of 1982, before the 
Appellate Authority (VI Judge, Court of 
Small Causes), Madras. M.P. No. 435 of 
1982, was also filed by the petitioners for per- 
‘mission to file a true copy of the application 
for eviction filed by the first respondent 
‘against the second respondent herein in R.C. 
"O.P. No.. 1565 of 1982, as additional evi- 
dence to establish the subleasing of the pro- 
perty bY the first respondent in favour of 
the second respondent. Though that applica- 
tion was resisted by the first respondent 
herein, his objections were overruled. amd the 
true copy of the application for eviction in 
R.C.O.P. No. 1565 of 1982, filed by the 
first respondent against the second respon- 
dent herein was marked as Exhibit R-5, 

"The Appellate Authority also relied upon a 
receipt Exhibit R-4 to find that R. W. 1 
had paid the rents upto July, 1981, to the 
counsel -for the petitioners and, therefore, 
“the first respondent had not committed any 
wilful’. default in the matter of paying rents 


for the period mentioned in the application for ` 


‘eviction. Regarding the subletting, the 
Appellate Authority was inclined to take the 
view that R.W: 2 had not established that 
he is a direct tenant under the petitioners, 
but that the endorsement made in the prior 
application for eviction , would establish that 
the petitioners had consented to the respon- 
‘dent remaining in possession of the premises 
as a sub-tenant at least after that date and 
„Since the second respondent had been in 
‘occupation of the premises for more than 35 
„years, it cannot be that’ the first respondent 
had ‘suddenly sublet the premises for the non- 
residential  üser of the second respondent, 
and, therefore,  subletting as a ground. for 


"securing an order.of eviction against the res- 
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pondents would.not be available. Adverting 
to the absénce of any documentary evidence 
about the nature -of the tenancy, the , Appel- 


pumposes ince the inception-of the tenancy 
and, "therefore, the-user-of the premises for 
a purpose: other than that for which it was 
let out was also not established. In the re- 
sult, the appeal was -. dismissed. It is the 
correctness -of this order ‘that is challenged | in 
this civil revision Petition. 


Mr. K. Hariharan, the learned, counsel 
for the petitioners, contended that the counter 
foils of the receipt book Exhibit P-1 show 
that the first respondent had paid the rents 
regularly upto-December, 1980, and had also 
‘obtained receipts from the petitioners and that 
Subsequently he had committed default in the 
payment of rents and such default amounted 
to wilful- default within the meaning of sec- 
tion 10 (2) (i) of the Act. Elaborating 
this argument, the learned counsel submitted 
that there was no refusal on the part of the 
petitioners to receive any rent that had been 
tendered of paid by the first respondent 


‘and, therefore, there -was no need whatever 


for the first respondent to- have paid the 


premises ' 


rents to the counsel Thiru T. Ramalingam.. 


The learned counsel further submitted that 
assuming that the petitioners. directed the 
first respondent to pay the monthly rents to 
the counsel Thiru T. Ramalingam, there was 
absolutely no justification at all for the pay- 
ment of rents from January to March, 1981, 
only on 3rd May, 1981, belatedly without 
any excuse whatever and the non-payment 
of the rents for the period January to March, 
1981. would amount to wilful default. On 
the other hand, Mr. M. Srinivasan, _ the 
learned counsel for the respondents submitted 
that the rents had been paid.to the counsel 


Thiru T. Ramalingam and nothing had been 


said about those payments by the petitioners 
and it is not even. the case of the petitioners 
that such payments were -. unauthorised and, 
therefore, no question of wilful default in the 
payment -of rents would arise. Relying upon 
the receipt issued by the counsel under Exhi- 
bit R-4, the learned counsel contended that 


was a proper payment and acceptance of the 


rent and there d be no wilful default at 
all. | 


4 
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.6. It is seen from Exhibit R-1 that the first 
‘respondent had been regularly paying the 
rent to the petitioners and also. obtaining 
receipts for such payments after signing the 
counfnfoil in the receipt ‘book upto the 
end of December, 1980. ‘Admittedly, during 
the period between January, 1981 and July, 
1981, such a course was not adopted. In 
paragraph 4 of his counter, the first respon- 
dent would say that on the instruction of the 
petitioners, the rents had been paid to Thiru 
T. Ramalingam, who had -also passed a 
receipt for such payments. In the course of 
his evidence as R.W. 1, the first respondent 
stated that in December, 1980, the petitioners 
demanded enhanced rent at Rs. 100 per 
mensem and that-he did not give any answer. 
He would say that the rent for ‘January, 
1981, was refused and that in February, 1981, 
the petitioners directed ‘that the payment 
should be made to Thiru T. Ramalingam and 
that in accordance therewith, the rents upto 
‘June, 1981, had been paid to him and a receipt 
obtained under Exhibit R-4. In the course 
of his cross-examination, R. W. 1 would say 
that in January, 1981, the petitioners demand- 
ed,payment of rent at Rs. 200 per: mensem 
and that in February, 1981, when the rent 
was tendered, the petitioners ` directed "the 
rents to be paid to the advocate. He would 
also add that the rents were directed to be 
sent by money order. It is thus seen from the 
evidence of R.W. 1 that he is not sure 
about the enhànced rent stated to have been 
demainided ` by the petitioners, In his chief 
examination, he would say that Rs. 100 was 
‘demanded’ while, in the course of his cross- 
examination’ he would say that Rs. 290 was 
demanded. .'Again in his chief-examination 
R.W. 1 státed that such a demand was’made 
in December, .1980, while in the course of his 
cross-examination he would say that it was in 
January, 1981...'Dhis shows, that the first 
respondent was not sure of either the quantum. 
of enhanced rent stated to have been demand- 
ed by the petitioners or even the month. when 
such a demand was made. “Apart fram this, 
R.W. 1 would also admit that the rents 
were directed to be sent by money order. If 
the rents were directed to. be sent by money 
order, there was no’ reason as to why the 
first respondent did not ~ adopt that course. 
P.W. 1 would state in the! course of his chief- 
examination that he was, unaware of the pay- 
ment of rents stated to have been made by 
the first respondent to Thiru. T. Ramalingam 
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and that he did not know about the payment 
of such rents to Thiru T. Ramalingam for the 
period ‘January, 1981 to July, 1981. He 
would admit that in the prior application for 
eviction in H.R.'C: No. ‘1551 of 1978, the 
first respondent had paid some rents to Thiru 
T. Ramalingam. He would also further say 
that after the filing of the application for evic- 
tion, Thiru T. Ramalingam- had informed him 
that the first respondent bad paid the rents 
to him and that was in August. From the 
aforesaid evidence, it is obvious that the first 
respondent, who had been regularly paying 
the rents to the .petitioners and obtaining 
receipts, did not do so for the period between 
January to July, 1981. ‘The reason given by 
the first respondent for the departure from the 
usual practice is that there was a demand for 
higher rent, but that is not satisfactorily esta- 
blished by the evidence. On the other fiánd, 
P.W. I is positive that the rents were direct- 
ed to be sent by money order. The first res- 
pondent did not tender the rents in the man- 
ner desired by the petitioners. On the basis 
of the evidence, it, is clear that for some -un- 
known reason, the first respondent had! sud- 
denly and unilaterally changed the method 
and manner of the payment of rents to the 
petitioners without any justfcation neler 
therefor. 


7. Exhibit R-4, heavily relied on by the 
first respondent, does not assist him in any 
manner. It is seen therefrom that the very 
first payment stated to have been made by the 
first respondent was only on 3rd May, 1981, 
for the months of January to ‘April, 1981, at 
the rate of Rs, 65 per mensem. By the time 
the payment was made, admittedly, the. first 
respondent had not paid the rents for the 
months January to March, 1981, before the 
end of the next succeeding month. Jt has 
earlier, been seen how the petitioners had not 
instructed the first respondent to pay the rents 
to Thiru T. Ramalingam and, therefore, any 
payment stated to have been made by the 
first respondent to him would not be binding 
in any manner on the petitioners. Even 
assuming that the petitioners had directed the 
first, respondent. fo pay the rents to Thiru 
T. Ramalingam,, there is no explanation as 
to why the first respondent did not páy. the 
rent every month as and when it fell due, 
according to the "directions of the petitioners, 
.to Thiru T.. Ramalingam, but had allowed 
the rents to be accumulated. Thus Exhi- 


1]- 


bit- R4 contains intrinsic evidence -of a totally 
unexplained non-payment of the rent for-the 
period between: January and March, 198]. 


The date of the next payment of Rs. 65 stated. 


to be towards rent for-the month of ‘May, 
1981, does not'appear from Exhibit R-4: For 
the 'payment- of rent for June, 1981,-the- date 
of payment has been given as- 15th July, 1981, 
in Exhibit R-4. However, for the payment 
of’ rent for ‘July, 1981, no dafe is given. 
is thus seen that there is no knowing whether 
the rents for May and July, 1981, have been 


paid as and when such rents fell due for pay-- 
Earlier, it has been -noti ed as to how- 


ment. 
Exhibit R-4 woud indicate a belated - pay- 
ment for the period January to March, 1981. 
Even ‘on the assumption, that the first respon- 
dent can be taken to have paid the rents in 
time for the months of May, June arid July; 
1981, though with reference to May and July, 
1981, the date of payment -is not available, 
yet, there was no justification at all on the 
part of the first respondent nof to have paid 
the rents for January to March, 1981, till 3rd 
May, 1981. Even according to R. W. 2, he 
was directed to send the rent by money order 
and if the petitioners had refused to receive the 
money order so sent, the ‘first respondent 


could have resorted to the remedies - “‘provid-- 


ed under the Act for deposit of rents into 
Court. That was also not done. There is no 
clinching material to show that the petitioners 


directed the first respondent to pay the rents’ 


to Thiru T. Ramalingam and in the ‘absence 
of any evidence in support-of that; the pay- 
ments. stated to have been made by the first 
respondent to Thiru T. Ramalingam , would 
not enable him to-avoid the consequences ‘of 
the non-payment of rent. As pointed out 
earlier, in any event, there is no explanation 
. for the non-payment of the rent-for the ‘period 
January to March, 1981, till May, 1981, even 
assuming thait the. rents were directed to . be, 
paid to ‘Thiru T. " Ramalingam: “It is not in 
dispute" that during’ the course of the 
ings before ` 
T. Ramalingam was available and the- “first 


respondent could have examined him to throw 


light upon the circumstances under which the 


rents were paid by him-to - Thiru T. ^Rama- 


lingam; and received. by’ 'Thiru ‘T. Ramà- 
lingam. -The first "respondent had been alive 
to ‘his Obligation to pay the rent to the- peti- 
tioners at Rs. 65 per mensem’ and has been 
discharging’ that obligation: y prompt pay- 
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ments till-December,- 1980, and had--also ob-; 
tained - receipts- - therefor. - Undoubtedly, 
therefore, the. first --respondent was -fully 
conscious «of his obligation- to - the - petitioners 
in-the matter .ofi payment of rents-and had 
not discharged -that obligation at least -for - the 
period January to March, 1981. There - is 


- no convincing or acceptable explination Sup- 


ported by the evidence for such non-payment. 
Under those circumstance, the default in the 
payment of rents. by the first respondent fon- 
thg «months of January; to-March, 1981, at 


least should “be considered to -bè wilful: 


8. ‘The learned counsel for .the petitioners. 
next contended that the first respondent had 
sublet the entire premises to the second res- 
pondent without the written .consent of the 
petitioners and on that ground an order for 
eviction .should be. passed against, them. 
Reference was made in'this connection to the 
admissions.in the evidence of R. Ws. 1-and 2 
and Exhibit R-5. Further, the learned coun- 
sel pointed out that any kind of acquiescence. 
or even estoppel by conduct.could not be a. 
substitute for plain requirement of the statute 
Reliance in this con- 
nection. was placed by the learned counsel “or. 
the petitioners upon a series of decisions com-. 
mencing from  Rangathaman v. Sankarlal 
Davey!, to Reethammal v. K. Arumugham 
Pillai?.. On the other hand, the learned 
counsel for the respondents submitted that the. 
effect of the order passed on an endorsements. 
made in H.R.C. No. 1551 of 1978 : under 
Exhibit R-3 was that the act of subletting by 
the first respondent to the second respondent. 
was accepted by the petitioners and there was 
an. agreement to pay a higher rent and on: 
that footing, the application for eviction filed 
in H.R.C.:;No. 1551 of 1978, . was-. dis- 
missed and tnat.would amount to consent in 
writing for subletting at least impliedly, if not 
expressly. Considerable reliance-in this con- 
nection was: placed by the learned. counsel for: 
the: respondents on the decisions in Jagannath 
v.Abdul Aziz? and Raja Ram Goyat)-v.. 

Ashok Kumar and otherst. >. 


f 





-l. (1949) 2 M.L.j. 597: 62 L.W, 814: 
A.I.R. 1950 Mad: 139. . 

2. (1978) MLJ. 536: GLR: v8. 
3 Mad. 174:.(1978) 91 L.W. 231. ^^ «€ 
; 3 A.I.R. 1973: Delhi. 9. 

.1975, R.CJ. 534., 
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9. In the counter filed in H.R.C. No. 3876 
of 1981, the first respondent, in paragraph 5, 
would admit having sublet the premises, but 
would plead consent of and acknowledgment 
and approval by the petitioners. The second 
respondent in his counter took up the stand 
that, he had been in occupation as a tenant: 
‘directly under the petitioners and had been 
paying the rents to the first respondent under 
the belief that he is an agent of the peti- 
tioners. It may be mentioned that no evi- 
dence worth the name regarding the tenancy 
occupation of the premises by the second res- 
pondent had been made available. The 
authorities below, therefore, rightly negatived 
that claim of the second respondent. Jt now 
remains to be seen as to how in the evidence 
the possession of the second respondent is 
accounted for. P.W. 1 would say that the 
first respondent had sublet the premises to the 
second respondent without the consent im 
writing of the petitioners. R.W. 1 in his 
evidence would say that he had béen a tenant 
of the premises since 1945. He would further 
admit in 1965 he had let out the premises to 
Haq, the brother of the second respondent. 
In the course of his cross-examination R.W. 1 
would say that there was no lease agreement 
with Hag, but that Haq had known -that 
R.W. 1 was the chief tenant. Ia the course 
of his further cross-examination R.W. 1 
iwould admit that for the purpose of . sub- 
letting the premises to Haq, no letter was 
obtained from the petitioners. He would also 
admit that the second respondent is paying 
the rents to him. R.W. 2 in tne course of 
his chief examination would state that his 
father has been carrying on business in the 
premises for the last 7 or 8 years, and that 
he had been ` paying the rents io the first 
respondent. He is positive that the premises 
were let out only by the first respondent and 
that the petitioners have no connection what- 
ever with^that. ‘He has spoken to the pay- 
ment of Rs. 80 per mensem to the first res- 
pondent. In the course of further cross- 
examination R.W. 2 would affirm that the 
rents are being paid only to the first respon- 
dent and that such payments had been made 
even one month prior to the filing of the 
application for eviction. Exhibit R-5 also 
clearly shows that the first respondent, figur- 
ing as the petitioner; had filed R:C.O.P. 
No. 1565 of 1982, against the second res- 
pondent herein praying for an order of evic- 
tion on the ground that the second respon- 
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dent had committed wilful default in the pay- 
men: of rents. In paragraph 3 of that appli- 
cation, the first respondent had clearly admit- 
ted having sublet the premises to the second 
respondent. ‘Thus, even on the admissions of 
R.Ws. 2 and 3 and Exhibit R-5, it is clear 
that there has been a subletting of the pre- 
mises by the first respondent in favour of the 
second respondent. Under section 10 (2) 
Git) (a) of the Act, if the tenant has, after 
23rd October, 1945, without the written con- 
sent of the landlord, sublet the entire build- 
ing or any portion thereof, if the lease does 
mot confer on him any right to do so, shall 
be liable to be evicted. ‘The question is, 
whether there is any consent in writing in 
this case for such subletting. It is in this 
connection that a reference to Exhibits R-2 
and R-3 becomes necessary. Exhibit R-2 is 
the copy of the application for eviction in 
H.R.C. No. 1551 of 1978 filed by the peti- 
tioners against the first respondent herein. 
After referring “to the appointment of the 
petitioners therein as joint receivers, the appli- 
cation proceeds to state that the respondent 
therein (the first respondent herein) has, 
without the written consent of the landlords, 
sublet the premises to Sadakathuolah (the 
second respondent herein) and one Rahama- 
thullah for purposes of carrying on business. 
Oln that footing, an order for eviction had 
been prayed for. Exhibit R-3 is the certified 
copy of the order passed by the Court.on 
13th March, 1979, in H.R.C. No. 1551 of 
1978. That order runs as under— 


"In view of the endorsement the petition is 
dismissed as not pressed. 
End: In view of the endorsement by 
the respondent the petition may be  dis- 
missed as not pressed." 


It is significant to note that in the endorse- 
ment as found in Exhibit |, R-3 there is no 
reference whatever to any recognition of the 
subletting by the first respondent in favour 
of the second respondent or an expression of 
wilinghess on the part of the petitioners to 
accept such a situation arising out of the sub- 
letting. It is in this context that the  evi- 
dence of P.W. 1 is significant. He is positive 
that H.R.C. No. 1551 of 1978 was dismiss- 
ed as not pressed because higher rent of 
Rs. 65 per mensem. was promised to be paid. 
He would also add that the second  respon- 


dent in. this civil revision petition was not a 
party to H.R.'C. No, ‘1551 of 1978 and Ex- 
hibits R-2 and R-3 bears this out. R.W. 1 


also statéd in his evidence that an endorse- 


ment was made to the. effect. that there. could 
be no-objection to his remaining in posses- 
sion, if Rs. 65 per mensem was paid by way 
of rent. Thus, even according to R.W. 1, 


at the time of endorsement stated to have 


been made in H.R.C. No. 1551 of 1978 
the -position of the second respondent - as -a 
Sub-tenant was not accepted or assented to 
by the petitioners. No endorsement is found 
in - Exhibit R-2. The endorsement made -is 


reflected in the certified copy: of Exhibit R-3- 


set out. . That 


and: that had already- been 


does not show that there was any reference- 


whatever to the second respondent and his 


being allowed to continue in possession ‘as a- 
of-a rent of- 


sub-tenant* on the - payment 
Rs. 65 per mensem: by the first respondent 
to the petitioners. In the absence of any 
Such reference to the second respondent and 
his being allowed to remain in possession as 
the sub-tenant of the first respondent and 
Such possession being either accepted or as- 
sented to by the petitioners, the endorsement 
made in Exhibit R-3 cannot be relied upon 
as a piece of writing by which the petitioners 
assented to the sublease ‘by the first respon- 
dent in favour of the second respondent. A 
long live of decisions of. this 'Court to which 
it is not. necessary to make a detailed reference 
has uniformly held that consent in writing of 
the landlord is necessary for eviction on the 
ground of subletting. In this case, as seen 
from the evidence already referred to, there 
is nothing in writing by way of ‘consent and 
the only writing is under Exhibit R-3, and 
ever assuming that such a writing need: not 
"be signed by the parties, as a writing it does 
not either permit the: subletting or assent to 
and áccept the subletting - of the premises 
alréady effected by the first respondent in 
favour of the second  respondent.: Express 
consent for subletting, there is none. It is 
also impossible to imply any such consent 
from the writing found in. “Exhibit R-3. 
Under these circumstances and on the mate- 
rials made available in this case, the admitted 
subletting bythe first respondent in favour 
iof the’ -second respondent has , been done 
without the consent in - writing of the — peti- 


tioners and 
tion. 10:(2) (iz) (a) of the ‘Act. 
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10. It now remains only. to refer to the. two 
decisions.upon which -the learned counsel. for 
the respondents placed considerable reliarice. 
In Jagannath v.. Abdul Aziz’, in the-endorse- 


ment, made the occupation of one Daulat Ram. 


Dogal 1 Mal and -Jagan Nath as sub-tenants 
and: the possession of Neb Raj as a tenant, 
was expressly recognised and accepted’ and 
a further undertaking was given not to bring- 
into the premises any new sub-tenants. It 
was on the basis of such an endorsement. 

the Court held that the statemenis made-and: 
signed by counsel would “amount to © coü- 
sent in writing accepting that Daulat Ram: 
Dogal- Mal and: ‘Jagan. ‘Nath were sub-tenants, 
and that they lived in- the house along with’ 
Neb. Raj, the-tenant and therefore, it was not 
open -tọ the landlords to secure an order for 
possession on the ground that the ` premises 
had been Sublet without the consent in writing.’ 
Such- is: not the position in this case where,: 
as noticed earlier, there is no reference what- 
ever to the sub-tenant at alt in- the endorsement 
and there is no assent. by the petitioners 
either express or implied to the continuance 
of-the possession of the second respondent as 
a. sub-tenant. Indeed, the second respon- 
dent was not even à party and, therefore, 
there-was no occasion whatever even to make 
a reference to his possession and the mpinten- 
ance of such possession as a sub-tenant as- 
sented to and accepted by the petitioners, 

The other decision in Raja Ram Goyal v. 
Ashok Kumar and others?, also’ does not in 
any Manner assist the respondents for -in that 
case, on the facts it was established that the 
consent of the landlady was oral and such a 
consent could not be availed of by the tenant 
to resist the application for ^ eviction” On 
the facts of this case, these. two decisions. re- 
lied on by the learned counsel for the^ res- 
pondents can "have no application’ whatever: 


1r. ‘Encouraged by ‘thie “decision in "Jagan- 
nath v. Abdul. Aziz’, the learned counsel for 
the respon dents faintly contended ' that the 
petitioners were estopped. from pleading want 
of consent in^ writing as there had been! a 
recognition and assent, by- them to the sub- 
letting as a result of the agreement to pay 
enhanced rent to the petitioners. --There : 

ño question of estoppel as such especially 





1. A.LR. 1973 Delhii 9. 
2. 1975 R.C.. 534. 
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when there had been no recognition of the 


second respondent by the petitioners as a sub- 


tenant and as a result of that, the first respon- 
dent altering his position and agreeing. to. 


pay Rs. 65. every month and, therefore, . the. 


petitioners cannot be precluded from plead- 
ing want of consent in. writing. . ee l2 

12. That leaves for. consideration the last 
ground on, which the petitioners sou ght an 
order for eviction against the respondents, 
namely, the different user of the premises. 
In the application for eviction, the petitioners 
stated that the building was originally let out 
for residential purpose, but that the second 
respondent had been using it for non-residen- 
tial purposes. There is no acceptable evi- 
dence to establish the purpose of the letting 
out-at its inception. It is true that the evi- 
dence of R.W. 2 discloses that there is a 
litchen and a bath room in the premises. 
But there is no evidence to show that at any 
point of time it was used as a residential 
building. R.W. 1 would deny that there is 
a kitchen or a bath room. "But even assuming 
that evidence-is not acceptable, the petitioners 
have not established by evidence that at the 
inception: of the tenancy, the premises had 
been let out for residentia] purposes and that 
it had.been put to a different user subse- 
quently,- namely, non-residential user with- 
out the consent in writing of the petitioners. 
The authorities below were, ‘therefore, quite 
correct in Having declined to pass an order 
for eviction on this ground..' T us 


Se. o m 
13.. Thus, on a careful consideration of the 
oral as well as the documentary evidence, 
and other circumstances, the -petitioners have 
clearly. established that the ‘first respondent 
had committed wilful default in the -payment 
of rents and had also sublet the premises in 
his occupation to the second respondent with- 
out consent in. writing of petitioners and they 
-would, therefore, be entitled to an order for 
eviction on these two’ grounds. ‘The orders 
of. the aüthorities below are set  aside- and 
there will be an order for eviction against 
the respondents 1 and 2. Consequently, the 
civil revision petition is-allowed with costs 
throughout. . =. ` > 

RS. g x 
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IN THE HIGH COURT. OF . JUDICA- 
TURE AT MADRAS. . . 

PRÉSENT —S "| Nainàr S undaram, J 
Sakuntala . (died) and others. `. 

a P: - sa Appellants* 


~ 


V. Sarangapani Naidu Respondent. 


(A) Tamil Nadu Debt Relief Act (XL of 


1978), sections 6 and 8 (5) and Tamil Nadu 
Debt Relief Act (XXXVIII of 1972), sec- 
tion 8 and proviso to section 6—Suit for 1e- 
demption by mortgagor — Scaling down 
application under. Act XXXVIII of 1972 — 
Debt scaled down — Decree passed — During 
pendency of appeal by the defendant Act 
XL of 1978, coming inta force—Pldintiff 
seeking declaration, of wiping out of the en- 
fire debt and asking for decree for possession 
straightaway — Relief sought for granted to 
plaintiff—Power of appellate Court to mould 
and enlarge Relief. - 


(B) Civil Procedure Code (V of 1908), sec- 
tions 107 (2) and 151- and Order 41, rule 5— 
Taking advantage of -subsequent events of 
facts as well as of law—Permissible. toc mould 
reliefs sutiably if warranted, — ' 


It is well-settled that once the decree.of the 
first Court) is appealed against the s con- 
tinues and the-controversy; subject-matter of 
the lis, once again: becomes sub-judice and the 
appellate Court as -the appropriate forum has 
seisin of the entire lis though for certain pur- 
poses like execution, the decree could, be re- 
garded as final and the.first Court must be 
deemed to -have retained the requisite juris- 


“diction in the absence of any other bar. The 


defendant in the present case had not accept- 
ed the scaling down of the decreé by the first 
Court and had chosen to file ‘an appeal, and 
hence, the question involved had ‘not reached ' 
any finality and continued to be sub-judice. 

se ag a x [ Para. 4.] 


Appeal is nothing but a continuation of the 
suit and the decree of the first Court is left 
siispended on ‘the filing of the appeal and no 
finality and conclusionness could be annexed 
to such' a decree with regard to matters decid- 
oe aS aa 2 
“-*S, A. No. 332 of 1979." O 
bos 22nd Ocfcber, 1983. 


i) SAKUNTALA 0, SARANGAPANI 
ed thereby. The irs is being re-heard and the 
parties are entitled to plead and prove their 
case Once again and they are entitled to take 
advantage of subsequent events of facts as 
weli- as of Jaw to have the reliefs moulded 
Suitably if that is warranted. . [Para, 5.] 


The general rule is that an appellate Court, 
while adjudicating the rights of the parties, 
will confine its consideration to facts and law 
as they stood when the lis terminated before 
the first Court and normally will not] take 
cognizance of fact and change in Jaw, which 
came in subsequently. But the Court can, in 
exceptional cases, venture out of this rule. 

| [Para. 8.] 


By virtue of the subsequent enactment. of 
Tamil Nadu Act XL of 1978, the original 
relief -granted to the plaintiff has become in- 
appropriate in the sense, he gets entitled to 
larger relief. -Equally so, When the lis has 
not reached a finality and the matter has not 
left the procedural stage of!re-hearing, the 
appellate Court in a way, shortens the liti- 
gation tp serve the rights of the plaintiff and 
accord him the relief, which he is entitled to 
under the changed law, in respect of the same 
subject-matter. [ Para. 9.] 


Cases referred to:— 


Lachmeshwar v. Keshawar Lal, 1940 F. C. 
R. 84: (1941) 1 M.L.J. (Supp.) 49: 53 
L.W. 373: A.I.R. 1941 F.C. 5; Amarjit 
Kaur v. Pritam Singh, (1975) 1 S.C.7. 375: 
(19/4) 2 S.C.'C. 363: (1975) 1 S. C. R. 
605: 'A.I.R. 1974 S.C. 2068; M. Laxmi and 
Co. v. A. R: Deshpande, (1973) 1 S.C. 
641: (1973) 1 S.'C.C. 37: A.T.R. 1973 S. 
C. 171, Syed Unnissa v. Rahimuthunnissa, 
(1953) 1 M.L.T. 271: 66 L.W. 57: A.I. 
R. 1953 Mad. 445. j 


Appeal against the decree of the Sub-Court, 
Tiruchirapalli in 'A.S. No. 79 of 1978 pre- 
ferred against the decree of the District Munsif 
Tiruchirapalli in O.S. No. 1070 of 


Hajee P. K. Jamal Mohammed, for ‘Appel- 
lants. 

B. Kumar, for Respondent. 

The Court delivered the following, 


JUDGMENT, —The defendant in O.S. No. 1070 
of 1976 on the file of the District Munsif 


M.L.].— 43 
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of Tiruchirapalli, was the original appellant 
in this. second appeal. She died pending the 
second appeal and her legal representatives 
have been brought on record. "The respon- 


dent herein is the plaintiff in the suit. The 


suit was laid for redemption of a usufructuary 
mortgage, dated 6th July, 1966, and for 
other ancillary reliefs. The plaintiff was éhe 
mortgagor and the defendant; was the mort- 
gagee. -'The plaintiff claimed that he is en- 
titled to the benefits of Tamil Nadu Debt Re- 
lief Act XXXVIII of 1972. The defendant de- 
nied this plea of the plaintiff. The plaintiff 
further claimed deduction of amounts towards 
property tax. ‘This was also denied by the 
defendant. ‘The defendant claimed that she 
is entitled to compensation for improvements. 
On appropriate issues on the pleadings in 
the case, the first Court came to the conclu- 
sion that the plaintiff is entitled to the bene- 
fits of Tamil Nadu Act XXXVIII of 1972; the 
deduction claimed by the plaintiff towards 


property tax is also tenable; and the defen- ` 


dant is not entitled to claim anything. towards 
property tax is also tenable;.and the defen- 
dant is not entitled to:claim anything towards 
improvements. Holding that the amount 
deposited by the plaintiff into Court is suffi- 
cient to accord the relief of redemption, it 
granted a preliminary decree as prayed for 
and relegated the question of future profits 
to separate proceedings. The defendant 
appealed, obviously not accepting the findings 
of the first Court, including the one relating 
to the entirement of the plaintiffs to the bene- 
fits of Tamil Nadu Act XX XVIII of 1972, for 
scaling down the question (debt ). Tt must 
be pointed out that the judgment of the first 
‘Court was rendered on 17th September, 1977. 
During the pendency of the appeal before the 
lower appellate Court, namely, the Subordi- 
nate Judge of Thiruchirapalli, Tamil Nadu 
Dept Relief ‘Act, XL of 1978, came into effect 
and, of course, the respondent in the appeal 
before the lower appellate Court, wanted a 
declaration that the entire debt has been wiped 
out by virtue of section 8 of Tamil Nadu Act 
XL of 1978, and that he is entitled to posses- 
sion of the mortgaged property straightway. 
Section 8 (5) of Tamil Nadu Act-XL of 
1978, states that where the mortgagee is in 
possession of the property mortgaged to him 
for an aggregate period of ten years or more, 
the mortgage debt shall be deemed to have 
been wholly discharged with effect from the 


- 


* 
LI 
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expiry of the period of ten years. "There 
is no doubt that factually this principle would 
come into play and the plaintiff would nor- 
mally be entitled to that relief. 


2. The defendant, in the appeal before the 
lower appellate Court, did not appear to have 
pressed forth her grievance on the question 
of compensation for improvements, etc, and 
had concentrated only to counter-act the new 
relief claimed by the plaintiff under ‘Tamil 
Nadu Act XL of 1978, and as a result, (sic) 
the Court has granted the plaintiff a decree 
for possession straightway, holding that the 
debt has been wiped out under Tamil Nadu 
Act XL of 1978. This second appeal is 
directed against the judgment and decree of 
the lower appellate Court. 


3. At the time of admission of the second 
appeal, the following substantial question of 
law has come to be mooted out for considera- 
tion: 


“Whether the lower appellate 

right in reducing the: amount payable for 

redemption fixed by the trial Court, in 
- the appeal filed by the defendant." 


4. . Mr. Hajee P. K. Jamal Mohammed, 
learned counsel for the appellants in this 
second appeal. who are the legal representa- 
tives of the original defendant, in expatiation 
of the substantial question of law,. of course, 
to some extent, developing the point, not 
strictly in accordance with the substantial 
question of law,'as it stands framed, -would 
first submit that the plaintiff succeeded in, ob- 
taining the relief of scaling down under 
. Tamil Nadu Act XXXVIII of 1972, and 
hence, by virtue of the proviso to section 6 
of Tamil Nadu Act XL of 1978, there could 
not be a further scaling down. The said 
proviso does Jay down the above limitation 
when it says that no debt, which was already 
scaled down under Tamil Nadu Act X XXVIII 
of 1972, shall again be scaled down under 
Tamil Nadu Act XL of 1978. This sub- 
mission is on the assumption that the decree 
of the first Court, scaling down the mortgage 
debt under Tamil Nadu Act XXXVIII of 
1972, has become final and  cozclusive. I 
must straightway point out that this assump- 
tion is a misconception in law. It is a well- 
settled principle that once the decree of tne 
ifirst 'Court is appealed against, the lis con- 
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tinues and the controversy, subject-matter of 
the lis, becomes once again sub judice and: 
the appellate Court, as the appropriate forum, 
has seisin of the entire lis, through for cer- 
tain purposes like execution, the decree could 
be regarded as final, and the first Court must 
be deemed to have retained the requisite 
jurisdiction, in the absence of any other bar. 
Though redundant I feel obliged to refer to 
the judgment of the Federal Court in Lach- 
meshwar v. Keshawar Lal, wherein this pro- 
position has been countenanced. ‘The defen- 
dant, in the present case, had not accepted the 
scaling down of the decree by the first Court} . 
and had chosen to file an appeal and hence, 
the question involved had not reached any 
finality and continued to be sub judice. 


5. The mould of the decree gets ripped 
open by.the filing of the appeal to get a fresh 
mould as per the «decision in the appeal. 
Appeal is nothing but a continuation of the 
suit and the decree of the first Court is left 
suspended on the filing of the appeal, and 
no finality and conclusiveness could be annex- 
ed to such a decree with regard to matters 
decided thereby. The lis is ‘being re-heard 
and the parties are enabled to plead and 
prove their case once again and they are en- 
titled to take advantage of subsequent events 
of fact as well as of law to have the reliefs 
moulded suitably, if that is warranted. The 
scaling down spoken of by the proviso to 
section 6 (1) of Tamil Nadu Act AL of 
1978, must be a matter of finality, so as to 
operate as a bar. When the very scaling 
down had not been accepted by the defen- 
dent and when she filed the appeal, the entire 
controversy stood reopened and was sub- 
judice and hence, it will be inappropriate and 
not in order to invoke the provisions of 
Tamil Nadu Act XL of -1978. Hence, it is 
not possible to countenance this proposition 
put forth by the learned counsel for the appel- . 
lants, and in the present case, the debt as 
such had not already been scaled down once 
and for all finally and conclusively and rights 
and obligations worked out and discharged 
on that basis, so as to rule out the possibility 
of the application of the relevant provisions 
of Tamil Nadu Act XL of 1978. 


reram me E € T "a ———ÓM—— T—— H—il, 


1. (1940) F.C.R. 84: (1941) 1 M.L.J. 
(Supp.) 49: A.I.R. 1941 F.C. 5: (1940) 
53 L.W. 373. ; "A 
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5. In Amarjt Kaur v. Pritam Singh, tne 
Supreme Court had occasion to consider the 
impact of section 3 of the Punjab Pre-emp- 
tion (Repeal) Act, 1973, which came into 
force while an appeal was pending before the 
High Coufct against a decree in a suit for 
pre-emption, the said section having im- 


posed a bar to pass a decree in a suit for- 


pre-emption and the Supreme Court upheld 
the decision of the High Court in allowing 
the appeai and dismissing the suit for pre- 
-mption. The Supreme Court also referred 
-to the principle countenanced by the Federal 
Court in the decision referred to above, 
"while upholding the decision of the Hight 
Court. 

7. The principle is, the appellate Court 
shall have the same powers and shall perform 
as nearly as may be, the same duties as are 
conferred and imposed by the Code of. Civil 
Procedure, hereinafter referred to as the 
Code, on Courts of Original -Jurisdiction in 
respect of suits instituted therein. This is 
_adumbyated in section 107 (2) of the Code. 


8. The general rule is that an appellate 
Court, while adjudicating the rights of par- 
ties, will confine its consideration to . factis 
and law as they stiod when the /is terminated 
before the first Court and normally will not 
take cognizance of facts and change in law, 
|which came in subsequently. But, Courts 
can, in exceptional cases, venture out of this 
rule. "The Supreme Court in M. Laymi 
and Co. v. A. R. Deshpande*, enumerated 
as many as six instances where the Court 
can take notice of subsequent events. They 
are as follows— ` 


(i) Where the Court finds that because 
of altered circumstances like devolution of 
interest it is necessary to shorten litigation. 


_ (ii) Where the original relief had become 
finappropriate by subsequent events, the 
"Court can take notice of such changes. 


(ii) Tf the Court finds that the judgment 
of the Court cannot be carried into effect 





1. (1974) 2 S.C.C. 363: (1975) 1 S. 
C.J. 375: (1975) 1 S.C.R. 605: A. T. R. 
1974 S.C. 2068. 

2. (1973) 1'S.C.J. 641: (1973) 1 S. 
C.C. 37: A.I.R. 1973 S.C. 37. 
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because of change of circumstances the 


Court takes notice of the same. 


(w) If the Court finds that the matter 
is no longer in controversy the Court also 
takes notice of such event. 


(v) lf the property which is the  subject- 
matter of suit is no longer available the Court 
wil take notice of such event. 


(vi) The Court takes, notice of subse- 
quent events to shorten litigation to. preserve 
rights of both the parties. 


9. The matter on hand, in my view; can fit 
in with instances (ii) and (vi). By virtue 
of the subsequent enactment, namely, Tamil 
Nadu Act XL of 1978, original relief grant- 
ed to thé plaintiff has become inappropriate 
in the sense, he gets entitled to larger relief. 
Equally so, when the lis has not reached a 
finality and the matter has not left the pro- 
cedural stage of  re-hearing, the appellate 
Court, in a way, shortens the litigation to 
serve the rights of the plaintiff and accord 
him the relief, which he is entitled to under 
the changed law, in respect of the same sub- 
ject-matter. This will definitely — subserve 
the ends of justice. This power of the appel- 
late Court to mould the relief, taking into 
agcount facts and change.in law coming in 
subsequent to the decree of the first Court, 
is subject, to one well accepted qualification, 
and that is settled, accomplished and worked 
out rights and discharged obligations and 
transactions shall not be reopened and  dis- 
tarbed by the exercise of this power. Such 
a view was also expressed by Krishnaswami 
Nayudu, J., in Syed Unnissa v. Rahimuthun- 
nissa^. Such a situation has been, to a very 
large extent, taken note of by section 19 of 
Tamil Nadu Act XL-of 1978. Such is not 
the factual position in the present case. 
Hence, in my view, the lower appellate 
Court did nothing wrong in taking note -of 
the subsequent legislation, namely, Tamil 
Nadu Act XL of 1978, and granting the re- 
lief to the plaintiff in accordance therewith. 


10 The fact that the appeal was by the 
defendant would not matter because, the 
powers of the appellate Court are wide 


pee OD 
1. (1953) 1 M. L. J. 271: 66 L. W. 
57: A.I.R. 1953 Mad. 445. | 
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enough to meet such contingencies by virtue 
or Order 41, rule 3 of the ‘Code. 


11. Learned counsel for the appellants 

would next contend that the defendant- 

appellant before the lower appellate Court 

had no opportunijy to counter-act on merits 

the case of the plaintiff for reliefs under 
Tamil Nadu Act XL of 1978, and the learn- 

ed counsel would state that the plaintiff 
could not come within the meaning of a deb- 
tor under Tamil Nadu Act XL of 1978. 

In answer, Mr. B. Kumar, learned counsel 
for the plaintiff-respondent herein, 
that such an issue which is a factual one, was 
not at all raised’ before the lower appellate 
Court and he draws my attention to the 
counter filed by the defendant to the con- 
cerned application of the plaintiff before the 
lower appellate Court. This submission of 
Mr. B. Kumar is factually correct. It is 
too late in the day to raise such a factual 
controversy and that too, in the. second 
appeal. l : l 


12. The reasons expressed by me above 
compel me to, reject the contentions put forth 
by the learned^counsel for the appellants and 
accordingly ihe second appeal faiis and the 
same is dismissed. "There will be no order 
as to costs. ' 


R.S. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. - 


Present:—V, Ratnam, J. 


P. Annakili Ammal and another 
j Petitioners” 


H. C. Hussain and Hassan and another | 


.. , Respondents ., 


(A) Tamil ‘Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amend- 
ed by Act (XXIII of 1973), section 10 (3)- 
(c) Proviso—Landlord requiring premises for 
the purpose of business he was carrying 
on — Additional accommodation sought te 
have better access from the main road — 
.Prayer not tenable—Business requirement to 
be made cut—Absence of evidence regarding 
expansion or enlargement of business —Re- 


quirement! as to bona fide not satisfied. 


(B) Tamil Nadu Buildings (Lease and Rent, 
Control) Act (XVIII of 1960), -section 25 
—High Court exercising revisional $urisdic- 
tion—Power to interfere. 


Under section 10 (3) (c) of the Act 
XVIII of 1960, the requirement as and by 
way of additional accommodation for non- 
residential purposes, as in this case, should be 
for purposes of a business. The expression 
‘accommodation.... for purposes of a busi- 
ness’ Occurring in section 10 (3) (c) would 
indicate the need for occupation by the land- 
lord of the premises in the occupation of the 
tenant for purposes of a business which the 
landlord is carrying on. Plainly this con- 
templates only cases where the. requirement 
of the landlord is a business requirement and 
not a requirement for purposes of securing 
-befter access as in this case. The petitioners 
‘cannot thérefore ask for additional accom- 
modation under section 10 (3) (c) of the 
Act in order -to enable them to have better 
access to their flour. mill from the main road 
by ordering eviction. 

Ei [Para. 5.] 


Though the proviso directing the rejection of 

an application under section 10 (3) (c) of 
the. Act is in the nature of an instruction 
.addressed to the Rent Controller to-do so if the 








- 


=C.R.P. No, 3956 of 1981. 
2nd December, 1983. 
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Rent Controller comes to the conclusion that 
the hardship that may be caused to the tenant 
by an order of eviction will ^ outweigh the 
advantage to the landlord, yet in order. to 


enable the Rent Controller to give effect to. 


the proviso, iti would be. necessary for the 
parties to plead so and place necessary mate- 
rials in support thereof, as otherwise the ques- 
tion of relative hardship cannot be satisfacto- 
riy decided. ‘In this case it is obvious that 
if the first respondent who is eking out his 
livelihood by running the tea shop in the pre- 
mises in his occupation is evicted, he will 
be left without any ostensible means of liveli- 
hood and it will not'be possible for him to 
Secure similar accommodation in: the vicinity 
enjoying the same convenience and also pay- 
ment of the' rent that is now paid to the 
petitioner. "Therefore, even assuming that 
the petitioner has established a case for addi- 
tional accommodation under section 10 (3) 
(c) of the Act, on a consideration of. the 
question of relative hardship, it has to be 
held that the hardship likely to be sufferred 
by the-first respondent will outweigh the 
advantage that may enure to the landlord 
by passing the order of eviction. On this 
ground alone, the petitioners have to be re- 
fused the relief of eviction of the first res- 
pondent.from the premises in his occupation. 

[Para. 7.] 


Held, on the facts, regarding the bona fide 
of the requirement for additional accom- 
modation for flour mill purposes, there was 
absolutely no material placed by the peti- 
tioners (landlords) before the authorities 
below to show that there was any expansion 
or increase in the business: which necessitated 
further or additional accommodation for pur- 
poses of the increasing or enlarging ‘business. 
[Para. 6.] 


It has to be held that the conclusion of the 


authorities below that the petitioners have’ 


not made out'a case for the eviction of the 
first respondent from the . premises in his 
Occupation is perfectly correct and is based 
on evidence and does not merit any  inter- 
ference in the exercising of revisional jurisdic- 
tion under section 25 of the Act. - _ _ 
l i [Para. 7.] 
Cases referred to:— 


Mattulal v. Radhe Lal, (19/4) 2 S. C. C. 
365: (1975) 1'S.C.R. 127: A.I.R. 1974 
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S.C. 1596; Messrs. Sri Raja Lakishmi Dyeing 
Works v. Ran i Chettiar, (1980) 2 R. 
C.J. 165: A.l.R. 1980 S.C. 1253. 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) Act 
of 1960, as amended by Act 
XXIII af 1973, to revise the order of the 
VI Judge, Small Causes Court, Madras, in 
HLR.A. No. 1425 of 1980 preferred against 
H;R.C. No. 157 of 1980, X, Judge, Small 
Causes Court, Madras. 


K. N. Balasubramanian, S. N. ataraja Shankar 
and K. Jagannadha Rac, for Petitioners. 


A. Subramania Iyer and V. 4vudainayagam, 
for Respondents. 


The Court made the following 


Orpver.—The petitioners are the owners of 
the premises bearing door: No. 389 (old 
No. 524), T. H. Road, Washermanpet, 
Madras, 21. In 1965, this building was pur- 
chased: from one Nagappan by Subbiah Nadar 
and Thangaraj Nadar, brothers of Paul 
Pandia Nadar, the husband of the first peti- 
tioner and the father of the second petitioner 
herein. Even prior to the purchase of the 
property, the first respondent was in occupa- 
tion as a tenant of a portion of the building 
and was running a tea shop paying a rent of 
Rs. 65 per month. Subsequent to the purchase 
the first respondent attorned the tenancy to the 
purchase and was paying»a rent of Rs, 75 pet 
month. The petitioners stated that the first 
respondent had unauthorisedly sublet the pre- 
mises where he was running a tea shop to 
the second respondent without the consent 
in writing of the petitioners. Further, the 
petitioners stated that they were running a 
flour mill known as Raja Flour mills in 
another portion of the building next adjacent 
at the back of the building in-which the first 
respondent was running a tea shop, that the 
flour mill so run by the petitioners did not 
have direct access from the main road and 
also that the petitioners required more ac- 
commodation for their mill as they proposed 
to expand and enlarge their business. 
Alleging that the existing accommodation is 
insufficient and that the portion in the occupa- 
tion of the first respondent is required by the 
petitioners for their business needs as and 
by way of additional’ accommodation, the 


-A 


342 


petitioners fled H.R.C. No. 157 of 1980, 
against the respondents herein under sectiou 
10 (2) (ii) (a) and section 10 (3) (c) of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), (hereinafter referred 
to as the Act). 


2. The first respondent admitted his ten- 
ancy under the first petitioner in respect of 
one Shop in premises No. 389, T. H. Road, 
Madras-21, on a monthly rental of Rs. 75, 
the tenancy being according to -English 
calendar month. . The unauthorised sub-lease 
of the tea shop to the second respondent was 
denied and first respondent stated ' that the 
second respondent was only his servant look- 
img after the shop and he was being paid a 
salary. The requirement of the petitioners 
by way of additional accommodation was dis- 
puted by the first respondent on the ground 
that such requirement is neither true nor bona 
fide and that, in any event, the hardship that 
may be caused to the first respondent will 
outweigh the advantage to the petitioners äs 
the tea shop was the only source of liveli- 
hood for the first respondent. The running 
of the flour mill by the petitioners was also 
disputed by the first respondent. On the 
aforesaid grounds, the first respondent prayed 
for dismissal of the application for eviction. 


The second respondent adopted the counter of 
the first respondent. ~ 


3. Before the Rent Controller (10th Judge, 
Court ôf Small Causes, Madras, on behalf of 
the petitioners, the second petitioner was 
examined as P.W. 1 and another tenant 
was examined as P.W. 2 and Exhibits P-1 
to P.4 were marked, while, on behalf of the 
respondents, first respondent alone was 
examined as R.W. 1 and Exhibit R-1 was 
relied upon. On à consideration of oral as 
well as the documentary evidence, the Rent 
Controller found that it had not been establish- 
ed that there was a sub-lease of the tea shop 
by the first respondent in favour of the second 
respondent and that the requirement of the 


petitioners of the premises .in the 
occupation of the first | respondent 
as. and by way of additional accom- 


modation for purposes of the business of the 
petitioners, was not bona fde. On these 
conclusions, the application for “eviction was 
dismissed. ‘Aggrieved by this, the petitioners 
preferred H.R.'A. No. 1425 of 1980 to the 
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Appellate ‘Authority (6th Judge, Court of 
Small Causes), Madras. On a reconsidera- 
tion of the evidence, the Appellate Authority 
also concurred with the conclusions of the 
Rent Controller and dismissed the appeal. 


It is the correctness of this that is challenged 


. by the petitioners in this civil revision peti- 


tion. ` 


4. The first contention of the learned coun- 
sel for the petitioners is that the first respon- l 
dent had unauthorisedly sublet the premises 
in his occupation where he had been running 
a tea shop to the second respondent without 
the consent in writing of the petitioners and 
this would amount to subletting of the pre- 
mises justifying the passing of an order of 
eviction against the first respondent under 
section 10 (2) (&) (a) of the Act. On 
the other hand, the learned counsel for the 
first respondent submitted that there is absolu- 
tely no material whatever to establish the sub- 
letting attributed to the first respondent and 
therefore, the petitioners are not entitled to 
an order for eviction on this ground. It is 
the evidence of P.W. 1 that thé first res- 
pondent has sub-let the tea shop to the second 
respondent and that he. became aware of it 
when he was taking tea in that shop when 
the second respondent was running it and by 
making enquiries of him. He would also 
further state that when the first respondent : 
was running the tea shop, there were no 
pictures of deities but that when the second 
respondent started running the shop, the pic- 
tures of Hindu -deities were placed there. 
P W. 2 is one of the tenants and his evi- 
dencé is to the efféct that when the first res- 
pondent was running the tea shop, there was 
no picture. but when the second respondent 
started running the tea shop, pictures of 
Hindu deities were found there. P.W. 2 
would also depose to his early morning habit 
of going to the tea shop to take a cup of tea 
and he stated that’ previously one Muslim 
gentleman was running the tea shop and 
subsequently it was run by the second res- . 
pondent and when he made enquiries of the 
second respondent, he was told that the tea 
shop had been taken by him on sub-Jease. 
The evidence of P.W. 1 and P.W. 2 does 
not mention anything about the rent stated 
to have been collected by the first respondent 
for the alleged sub-lease in .favour of the 
second respondent. It is significant to note 
that P.W. 2 was unable to speak anything 
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about the relationship between the first ahd 
the second respondents. Exhibit P-4 was 
produced- by P.W.:2 to show -that he was 
consuming tea on credit in the shop run by 
the second respondent,.but Exhibit P-4 does 
not -contain the signature of. the second res- 
pondent. P.W. 2.candidly admitted . that 
as he was a tenant under the petitioners, he 
came to. Court to depose in favour of.- the 
petitioners. Therefore, on the basis of the 
evidence of P.W. 1 and P. W. 2, and Exhi- 
bit-P-4 it cannot be stated that the sub-lease 
by the first respondent in favour of the second 
respondent has been established. On the 
contrary, the evidence of R.W. 1 is to the 
effect that the second’ respondent is only his 
servant and noti a sub-tenant. The further 
evidence of R.W. 1 is to the effect that the 
. second: respondent was working under him 
only for iwo months and thereafter, he left 
his services. Exhibit R-1 would show that 
the licence for the tea shop continued to 
stand in the name of only the first respon- 
dent. 'It is no doubt true that the first res- 
pondent could have produced other  docu- 
ments in the shape of registers maintained in 
accordance with the Tamil Nadu Shops and 
Establishments Act, etc., to show that the 
second respondent was employed by him only 
as a ‘servant; but their non-production is im- 
material, as ‘the evidence on 
petitioners in this case does not establish 
the sub-lease of the premises by the first res- 
pondent in favour of the second respondent 
on payment ‘of a rent as a result of which the 
possession of the premises had been comple- 
tely and totally parted with by the first res- 
pondent in favour of the second respondent. 
Therefore, subletting as a ground for securing 
an order for eviction against the respondents 
has not been established. ‘The authorities 
below had ‘rejected’ the oral testimony of 
P.W: 1 and P.W. 2 and the documents re- 
lied on by the-petitioners and concluded that 
the case of the petitioners regarding sublet- 
ting is not acceptable. (That conclusion of 
the authorities below is correct and cannot 
be in any manner assailed. É 
5. The next . contention , of the learned 
coünsel for the petitioner is that the peti- 
tioners. require the premises in the occupation 
of the first respondent as and by way of addi- 
tional accommodation for purposes of their 
own [flour mill büsiness. In- the application 
for eviction, the petitioners have stated that 
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the flour mill does not. have access directly 
from the.main road. ‘It is seen from the 
evidence that the petitioners are, running 4 
flour mull behind. the tea ‘shop let out to the 

first respondent. . The . petitioners claimed _ 
that they require the premises in-the occupa-, 
tion of the first respondent to. accommodate 
their expanding and enlarging” business a$- 
well. In the evidence; it is . seen that the 
petitioners have also stated that if the first 
respondent vacates the premises in his 
occupation, that would enable them to have 
direct access to their mill from the main road. 

Admittedly, the flour mill-premises is now 
having the access from a lane by name Ins- 

pector Subbarayalu Mudali Street. Under 
section 10.(3) (c) of the Act, the require- 
ment as and by way of additional accom- 

modation for. non-residential purposes as in 

this case should be for purposes of a business. 

The expression .... accommodation.... for 
purposes Of.a business’ Occurring in section 10 
(3) (c) of the Act would indicate the need 
for Occupation by the landlord of the pre- 

mises in the occupation of the tenant for pur- 

poses of a business which the landlord is 

carrying on. Plainly; this contemplates 

only cases where the requirement of the land- 

lord is.a business requirement and not a re- 

quirement ‘for purposes of. securing `> better 
access as in this case. ^ The petitioners 
cannot, therefore, be heard to ask for addi- 

tional accommodation under section 10 (3) 

(c) of the Act in order to enable them to 
havie belfer access to their flour mill from 

tha {mein road by ordering the eviction of 
the first respondent herein- 


6. Kenii the bona fides of the require- 
ment of additional accommodation for flour 
mill purposes, there was absolutely no mate- 
rial placed by the petitiońers before the autho- 
rities below to show that-there was any ex- 
pansion or increase in the business which 
necessitated further or additional accom- 
modation for purposes. of the increasing’ or 
enlarging business. Reliance was placed by 
the. learned counsel for the petitioners upon 
the observations - of the-Supreme Court in 
Mattulal v.. Radhe Lal, to contend that the 
authorities below mis directed themselves 
in stating that no -preparation for expansion. 


1. (1974) 2 S.C.C. 365: (1975) 1 S.C 
R. 127: A.I.R. 1974 S.C. 1596 ar 1603: - 
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had been made by the petitioners and there- 
fore, the requirement of the petitioners cannot 
be bona fide. 
learned counsel for the petitioners related to 
a case where the requirement of the landlord 
was stated to be for the purpose of starting 
his own business as a dealer in iron and steel 
piaterials within section 12 (1) (f) of the 
Madhya Pradesh Accommodation Control 
'Act, 1961, and it was not a case analogous 
to the requirement under section 10 (3) (c) 
of the Act. It was in that context, the 
Supreme Court pointed out that it was diffi- 
cult to imagine the making if preparations for 
starting a new business unless there was a rea- 
sonable prospect of the landlord being able 
ko obtain possession of the premises in the 
near future and that it will be too much to 
expect that a landlord should make prepara- 
tions for starting a new business even before 
securing possession of the premises and indeed, 
from a commercial and practical point of view, 
it would be foolish on the part of the landlord 
to make arranagements for investment of 
capital obtaining of permits and receipt of 
stocks, etc., when he could not know whe- 
ther he would at all be able to get posses- 
sion, Those observations were made by the 
Supreme Court in the context of considering 
an application for eviction for the purpose of 
starting a new business and that too under 
section 12 (1) -(f) of the Madhya Pradesh 
lAccommodation Control ‘Act, 1961, which! is 
not ix pari materia with section 10 (3) (c) 
of the Act. Under those circumstances, the. 
petitioners cannot be heard to contend that 
no increase or expansion in business need be 
established by them to show that they require 
the premises by way of additional accommo- 
'dation. As pointed out earlier, the peti- 
tioners have not proved that their business has 
been on the increase. "Apart from this, no 
details have been given by P.W. 1, with re- 
ference to the volume of business and how the 
existing accommodation with reference to the 
increasing business is inadequate. ‘A mere 
assertion on the part of the landlords that 
hey entertain a desire to expand the busi- 
ness and therefore the premises in the occupa- 
' tion of the first respondent is required by way 
of additional accommodation is not sufficient 
at all. Further, in Exhibit iP-1, dated .6th 
November, 1979, the petitioners have not 
mentioned anything at all about their need of 
the premises in the occupation of the first 
respondent for purposes of their expanding 
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business by way of additional accommodation. 
Indeed, Exhibit P-1 proceeds only on the 
ground that the first respondent had unautho- 
risedly sublet the premises to the second res- 
pondent. 'The application for eviction had 
been filed on 17th December, 1979, and Exhi- 
bit P-1 shows that at least till 6th Novem- 
ber, 1979, the petitioners have not thought 
of their requirement under section 10 (3) (c) 
of the Act, as a ground for demanding posses- 
sion of the premises in the occupation of the 
first respondent. This would also clearly 
establish that the requirement of the peti- 
tioners is not bona fide. 


7. ‘The application for eviction filed by the 
petitioners is silent regarding the relative 
hardship; but, in tbe counter the first respon- 
dent in paragraph 9 had clearly stated that 
the hardship that would be caused to the first 
respondent by an order of eviction being pass- 
ed against him will outweigh the advantage 
to the petitioners, as the tea shop is the only 
source of livelihood for the first respondent. 
Though tlie proviso directing the rejection of 
an application under secion 10 (3) (e) of 
the Act is in the mature of an instruction 
addressed to the Rent Controller to do so if 
the Rent Controller comes to the conclusion 
that the hardship that may be caused to the 
tenant by an order of eviction will outweigh! 
the advantage to the landlord, yet, in orden 
to enable the Rent Controller to give effect to 
this proviso, it would be necessary for the 
parties to plead that and place necessary 
materials in- support thereof, as otherwise, the 
question of relative hardship cannot be satis- 
factorily ‘decided. In this case, though in the 
application for eviction the petitioners have 
not whispered anything about the relative 
hardship, yet, the first respondent in his 
counter has specifically adverted to this aspect 
and has also spoken in the course of his cvi- 
dence about the difficulty in securing similar 
accommodation in the locality in the event 
of his being obliged to vacate the premises 
now in his occupation. From this evidence, 
it is obvious that if the first respondent who 
is eking out his livelihood by running the tea 
shop in the premises in his occupation is evi- 
cted, he will be left without any ostensible 
means of livelihood and it wlll not be possl- 
ble for him to secure similar accommodation 
in the vicinity enjoying the same convenience 
and also on payment of the rent that is now 
paid to the petitioners. Therefore, 
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even assuming that the petitioners have esta- 
blished a case for additional accommodation 
under section 10 (3) (c) of the Act, on a 
consideration of the question of relative hard- 
Ship, it has to be held that the hardship likely 
to be suffered by the first respondent will out- 
‘weigh the advantage that may enure to the 
landlords ‘by passing the order of eviction. 
On this ground alone, the petitioners have 
to be refused the relief of eviction of the first 
respondent from the premises in his occupa- 
tion. ‘On a careful consideration of all the 
‘aspects, it has to be held that the conclu- 
sion of the authorities below that thé  peti- 
tioners have not made out a case for the evic- 
~ tion of the first respondent from the premises 
in his occupation is perfectly correct and is 
based on evidence and does not merit any 
interference in the exercise of the revisional 
jurisdiction under section 25 of the Act, as 
ipointed out by the Supreme Court in Messrs. 
Sri Raja Lakshmi Dyeing Works and others 
v. Rangaswami Chettiar’. ‘Consequently, the 
civil revision petition fails and is dismissed: 
but therg will be no order as to costs. 

R.S. Petition dismissed, 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PrESENT:—V. Ratnam, J. 


Pankajam and others Appellants” 
T. 
Chinnasamy Naidu Respondent. 


Tamil Nadu Agricultural Land (Record of 
Tenancy Rights) Act (X of 1960), sec- 
tions 16-4 and 3 (2)—Suit for declaration 
of rights to enjoy suit property as cultivating 
tenant—Consequential relief of permanent in- 
juncticn asked for—Question of status as a 
cultivating tenant not to be adjudicated upon 
by a civil Court—Relief of injunction- could 
not be granted on the facts of the case 


Though the relief sought in the suit was 
couched in the form of a declaration, it really 
involves an adjudication and recognition of 
the rights projected by the respondent (plain- 

1. (1980) 2 R.C.J. 165: A.I.R. 1980 
S.C. 1253. | 
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tiff) as a cultivating tenant and declaring suċh 
rights in his favour. The relief prayed for in 
the suit was not one for a bare injunction. 


Admittedly, in this case proceedings had been 
taken under the ‘Tamil Nadu ‘Agricultural 
Land (Record of Tenancy Rights) Act and 
at the earliest point of time the. respondent 
was registered as a cultivating tenant, but 
without notice to the. appellants, and as a 
result of an appeal preferred by the appellants, 
that order came to be set aside and the matter 
was remitted. ‘Though subsequent to the 
remit order, the respondent claimed that he 
was recorded as a cultivating tenant, yet that 
order has not attained finality. In this case 
the very letting of the suit properties to the 
respondent for cultivation had been disputed 
and though it may be that the authorities 
have to decide that question as a jurisdictional 
fact before considering the other matters which 
could be relevant under section 3 (2) of the 
Act yet those are all.matters over which the 
Record Officer or the other authority func- 
tioning under the Act alone will have jurisdic- 
tion and the civil Court cannot go into those 
questions. If the civil Court cannot proceed 
to investigate whether the person is a cultivat- 
ing tenant or not then, equally, it: cannot 
declare that he has such rights. The lower 
appellate Court was, therefore quite justified 
in holding that having regard to the provi- 
sions of the Act the relief of declaration could 
not be granted in favour of the respondent. 
The consequential relief of injunction, if at all, 
could be granted only upon a finding that the 
respondent is a cultivating tenant. Tf the 
Court could not go into that question then it 
does not appear how the Court can proceed 
to protect the alleged possession of the res- 
pondent as a tenant against the real owners 
of the properties. The consequential relief of 
injunction depends upon the adjudication 
with reference to the status of the respondent 
and |when fhat cannot be done by the civil 
Court even according to its own finding, then 
the consequential relief also cannot be granted. 

i [Para. 5.] 


Besides, there ıs no knowing now whether the 
respondent is at all a cultivating tenant, as 
that matter remains to be adjudicated upon 
by the authorities constituted under the Act 
and who are also seized of the same. In 
Such a situation, while holding that the’ civil 
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Court cannot decide the question whether the ing to interfere with his possession and enjoy- 
respondent is a tenant or not, the lower appel- ment of the properties, the respondent laid 
late Court was not in order in assuming that the suit for the reliefs set out earlier. - 

the respondent is such a  cultivating tenant l - "TE 
(which according to the lower appellate 2. In the written statement filed by the 
Court, could not be decided by it) and in third appellant, which was 'adopted by the 
further assuming that the respondent’s posses- appellants 1 and 2, while admitting the claim 
Sion was that of a tenant, which required or Of the respondent that he was.a lessee of the 
even deserved to be protected by an order of Suit properties upto Chitrai 1974, they pleaded: 


injunction. [Para, 6.] relinquishment of tenancy rights by the res- 

! pondent over the suit properties and surrender 
of possession to the appellants in or about 
Chitrai 1974. Subsequent to the surrender, 
according to the  appellants, the properties 
had been leased out from Chitrai: 1974. on- 
wards to one Arumugha Gounder, who is the 
tenant of. the suit properties. The suit was 
characterised by the appellants as a counter- 
blast to the demand for arrears of rent made 
by the appellants. The appellants also dis- 
puted the entries in the cultivation accounts. 
telied-on by the respondent and stated that the 
entries had been made falsely taking advan- 
tage- of the enmity between the appellants and 
the Karnam of the-village. The threat to 
interfere with the respondents’ posstssion of 
the properties by the appellants was denied. 


Cases referred to:— 


Palanisami v. Ramaswami Gounder, (1977) 
1 M.LJ. (S.N.) 5; Periathambi Gounder v. 
District Revenue Officer, Coimbatcre, (1980) 
2 M.L.J. 89: LL.R. (1980) 2 Mad. 255: 93 
L.W. 169: A.I.R. 1980 Mad. 180 (F.B.); 
Ponnusami v. District Revenue Officer, South 
- Arcot, (1982) 95 L.W. 647; Ramu Padayachi 
v. Krishna Padayachi, (1981) 94 L.W. 738. 


V . Natarajan, for Appellants. 

K. Subramaniam, for Respondents. 

The, Court delivered the following 
 JupcMENT.—-The defendants 1 to 3 in OS. 


No. 191 of 1975, District Munsif’s Court, [t was the further plea of the appellants that 
.liruppur, are the appellants in this second there was no cause of action at all for the 
appeal" That suit. was laid by the respon- respondents to institute the suit. On these 
dent herein praying for a declaration of his grounds, the appellants prayed for the dis- 
right to enjoy the suit properties as a cultivat- missal of the suit. l 
ing tenant and for a permanent injunction - 
restraining the appellants and others from 3. Befcre the learned District Munsif, 
interfering with his peaceful possession and Tiruppur, on behalf of the respondent. Exhi- 
enjoyment, of the properties and other bits A-1 to A-5 were marked and the respon- 
incidental reliefs. Admittedly, the suit pro- dent was examined as P.W. 1, while, on be- 
perties belonged to one Ranganayaki Ammal, half of the appellants their manager was 
after whose death the appellants became en- examined as D.W. 1. Placing reliance 
titled to them. The respondent claimed that upon the order passed by the authorities under 
his father Rangaswami Naidu was a lessee the Tamil Nadu Agricultural Lands Records 
of the suit properties till about 21 years prior of Tenancy Rights Act, 1969 (hereinafter 
to the filing of the suit and that on his death, referred to as the ‘Act’), and also the entries 
he became the tenant under the then owner in the Adangal and some pther letters, the 
Ranganayaki Ammal about 21 years ago on learned District Munsif found that the respon- 
an annual rent of Rs. 1,000 which was subse- dent has established that he is a cultivating 
quently raised to Rs. 1,300 in 1965 and again tenant in possession of the properties and that 
to Rs. 1,500 in 1971. Claiming that he has the case of surrender of the properties by the 
been in continuous possession and enjoyment respondent set up by the appellants was not 
of the suit properties for over 21 years as a made out. In that view, a decree was grant- 
` tenant and that his name also found a place ed in favour of the respondent declaring that 
in the: cultivation account and stating ..that he has right to enjoy the suit properties as a 
there was a demand by the appellants calling ~cultivating tenant and also granting injünc- 
upon him to surrender possessicn-of the-pro- tion in his favour restraining the -appellants 
perties and owing to bis refusal to do so, the from interfering with his possession and enjoy- 
appellants were enraged and were attempt- ment of the suit properties. Aggrieved by this, 


Ü 


-the appellants have preferred an appeal in 
A.S. No. 140 ef 1977 before the II Additional 
Subordinate Judge, Coimbatore: ~ Before the 
lower appellate Court, the appellants filed 
L.A. No. 295..0f 1978 to receive as addi- 
tional evidence the order of the Revenue 
Divisional Officer, Pollachi, setting aside the 
order recording the respondent as a cultivat- 
ing tenant. In turn, the respondent, filed 
I.A. ' No. 318 of 1978 for reception of an order 
passed by the Record of Tenancy Tahsildar 
after remand recording the respondent as a 
cultivating tenant, as additional evidence in the 
appeal. Both the applications were allowed 
and the order passed by the Record of Ten- 
ancy Tahsildar recording the respondent as‘a 
cultivating tenant was marked as Exhibit A-6, 
whilé the: documents filed’ by the appellants in 
O.A. No. 295 of 1978 were exhibited as 
Exhibits B-1 and B-2. Adverting to the docu- 
mentary evidence, the lower appellate Court 
took the view that Exhibit A-1 the earlier 
order upon which reliance was placed by the 
respondent to establish his status as a-cultivat- 
ing tengnt had been passed without notice tò 
the appellants and that order had also’-been 
set aside on appeal by the Revenue Divi- 
sional Officer and therefore, no reliance could 
be placed on that. - Referring to the order 
Exhibit A-6 relied upon by the respondent 
recording him as a cultivating tenant, the 
lower appellate Court found. that that order 
bad not become final as there was- every 
possibility of an appeal being preferred against 
that order. Section 16-A of the Act was 
relied upon by the Court below as prohibiting 
civil Courts from granting a declaration in 
respect of the rights of tenancy, as such mat- 


ters could be decided only by the authorities ' 


constituted under the Act. In that view, the 
civil Court’s jurisdiction was held to be barred 
with reference to the relief of declaration pray- 
ed for. by the respondent. However, regarding 
the relief of injunction, relying upon the deci- 
sion in Palanisami v. Ramaswami Gounder!, 
the lower appellate Court maintained the 
decree of the trial Court, granting the relief 
of injunction in favour of the respondent. 


the result, the~appeal preferred by the appel- 
lants was allowed in part and the declaration 
granted by the trial Court in favour of the 
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respondent was deleted. It is the correctness 
of this that is challenged by the appellants 
in this second appeal. 


4. The principal contention of the learned 
counsel for the appellants is that while the 
lower appellate Court rightly held that the 
relief of declaration, that the respondent is a 
cultivating tenant cannot” be granted it fell 
into an error in maintaining the injunction 
granted by the trial Court ‘in favour of the 
respondent, as the.relief of injunction was 
only a consequential one and while the main 
relief of declaration had been negatived, the 
consequential relief of injunction could not be 
granted. Reliance in support of this conten- 
tion - was .placed ‘by- the learned counsel upon 
the decisions in. Periathambi Gounden. v. 

Officer, Coimbatore’. .and 
Pennusarm v. District Revenue Officer, North 
Arcot, On the other hand, the learned counsel 
for the respondent would submit that the res- 
pondent had been in possession of the proper- 
ties and that the Courts below have merely 
proceeded to protect his possession, and, 

therefore, no exception could be taken to the 
grant of an injunction: The learned counsel 
also relied: upon the decision in Ramu 
Padayachi v. Krishna Padayach?, to con- 
tend that even as a tenant legally entitled to 
“be in “possession, the respondent can ask for 
an injunction. i 


5. Before proceeding to consider these rival 
submissions, it is necessary to state that no 
attempt was made by the learned counsel for 
the respondent to challenge the conclusion 
-arrived at. by the Court below that sec- 
tion 16-A of the Act would prohibit the civil 
Court from granting a declaration as prayed 
for. by the respondent in this case. The con- 
troversy, therefore, is limited with reference 
to the entitlement of the relief of injunction by 
the respondent. If the question of the status. 
of the respondent as a cultivating tenant could’ 
not be adjudicated upon byta civil ‘Court, 
even as.found by the lower appellate Court, 
and that was the main relief prayed for by 
the respondent in the. suit; then it does not 
appear cn what basis the respondent cam 


Y 
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claim the relief of injunction. In the decision 
of the Full Bench in Periathambi Gounder v. 
District Revenue Officer, Coimbatore’, the 
relative scope of the jurisdiction of the 
authorities constituted under the Act and the 
civil Court having regard to the introduction 
of section 16-A in that Act was exhaustively 
considered. Holding that section 16-A. of the 
Act was not intended to affect any suit ins- 
tituted prior to its introduction, it was 
pointed out by the Full Bench that where the 
controversy is as to whether a particular piece 
of land has been let for cultivation by a 
tenant or not is one constituting the jurisdic- 
tional issue which has to be decided before 
the Record Officer can determine other matters 
under the Act and that if such a controversy 
arises, that controversy cannot be said to be 
within the exclusive jurisdiction of the authori- 
ties functioning under the Act. The deter- 
mination of that controversy by the authori- 
ties, according to the Full Bench, can be said 
to be incidental to the assumption of juris- 
diction by the authorities under the Act and 
subject to that qualification, when once the 
Record Officer has come to the conclusion 
that the land had been let for cultivation 
the matters provided for in section 3 (2) of 
the Act have to be determined by the Record 
Officer or other authority functioning under 
the Act and to that extent, the jurisdic- 
tion of the civil Court is barred under section 
16-A of the Act. It was further laid down 
by the Full Bench that matters within the 
exclusive jurisdiction of the authorities con- 
stituted under the Act are limited by the pro- 
visions contained in section 3 (2) of the 
Act, because those are the particulars which 
are directed to be included in the approved 
records to be prepared under the Act. 
While laying down the aforesaid principles, 
the Full Bench, in paragraph 40 of its judg- 
ment, illustrated the position with reference 
to the several categories of cases that may 
arise where this question would assume im- 
portance. One such case dealt with by the 
Full Bench was whether a cultivating tenant 
can claim the relief of injunction while the 
primary relief of declaration of his status as 
a cultivating tenant cannot be granted by 
the civil Court. At page 105, the Full 
Bench observed thus: 


A E 
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“Similarly, if the cultivating tenant files a 
suit for declaration that he is the cultivating 
tenant of the land in question and as a 
consequential relief prays for recovery of 
possession from the landowner-defendant 
or for an injunction, the primary relief 
being one of declaration of his status as 
a cultivating tenant, the other reliefs being 
consequential, the civil Court may not have 
jurisdiction to decide the controversy with 
reference to which the primary relief is 
prayed for.” 


The observations are apposite and would 
govern this case. As seen earlier, the lower 
appellate ‘Court had declined to grant the 
relief of declaration in favour of the  res- 
pondent that he has right to enjoy the pro- 
perties as a cultivating tenant. Though the 
relief is couched in the form of declaration, 
it really involves an adjudication and recogni- 


tion of the rights projected by the respon- |. 


dent as a cultivating tenant and declaring 
such rights in favour of the respondent. Ad- 
mittedly, in this case, proceedings had been 
taken under the Act and at the earltest point 
of time the respondent was registered as a 
cultivating tenant, but without notice to the 
appellants and as a result of an appeal pre- 
ferred by the appellants, that order came to 
be set aside and the matter was  remitted. 
Though subsequent to the remit order, the 
respondent claimed that he was recorded as 
a cultivating tenant, yet, that order has aot 
attained finality. In this case, the very letting 
of the suit properties to the respondent for 
cultivation had been disputed and though it 
may be that the authorities have to decide 
fhat question as a jurisdictional fact befote 
considering the other matters which would be 
relevant under section 3 (2) of the Act, yet, 
those are all matters over which the Record 
Officer or the other authority functioning 
under the ‘Act alone will have jurisdiction 
and the civil Court cannot go into those ques- 
tions. If the civil Court cannot proceed 
to investigate whether the respondent is a 
cultivating tenant or not, then equally it can- 
not declare that he has such rights. ‘The 
lower appellate Court was, therefore, quite 
justified in holding that having regard to the 
provisions of the Act, the relief of declara- 
tion could not be granted in favour of the 
respondent. The consequential relief of in- 
junction, if at all, could be granted only upon 
a finding that the respondent is a cultivating 


LS 


Tj 
tenant. If the Court cannot go into that 
question, then it does not appear as to how 
the Court can proceed to protect the alleged 
possession of the respondent as a tenant 
against the appellants 2 and 3, who are the 
real owners of the properties. The conse- 
quential relief of injunction depends upon 
the adjudication with reference to the status 
of the respondent and when that cannot be 
done by the civil (Court even according to its 
own finding, then the consequential relief also 
cannot be granted. It has to be remember- 
ed that the relief prayed for by the respon- 
dent in the suit was not for a bare  injunc- 
tion as was the case before Ramanujam, J. in 
Palanisami v. Ramaswami | Gounder*. The 
considerations adverted to by the learned 
Judge in the course of his judgment do not 
apply to the instant case where the suit is 
not one for a bare injunction. The illustra- 
tion given in the judgment of the Full Bench 
already extracted and the decision in Ponnu- 
sani v. District Revenue Officer, North 
Ancot?, would cover this case. ^ 


6. It npw remains to consider the decision 
in Ramu Padayachi v. Krishna Padayachi’, 
relied on by the learned counsel for the res- 
pondent. In that case, the suit was not for 
a declaration that the plaintiff was a culti- 
vating tenant, but the prayer was only with 
reference to his leasehold right in the pro- 
perty. Thus, there is a fundamental diffe- 
rence between the relief prayed for in the 
present suit and the one which gave rise to 
the decision referred to earlier. Apart from 
this, after referring to the passage in para- 
graph 40 of the judgment of the Full Bench 
in Periathambi Gounden v. District Revenue 
Officer, Conmbatore*, it had been explained 
away stating that, that passage is in the nature 
of obiter. While examining and explaining 
the scope of the jurisdiction of the authori- 
ties constituted under the Act as well, as that 
of the civil Court, the Full Bench, after lay- 
ing down the scope of the provisions of the 
Act and the jurisdiction of the authorities 
constituted under the Act and the ambit of 
the jurisdiction of the civil Court, illustrated 
the effect of the principles laid down on 
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cases normally likely to arise and the passage 
referred to dealt with one such case. To 
characierise the observations, while illustrating ' 
the applicability of the principles laid down, 
to, al particular situation as obiter, does not 
appear to me to be correct, though the diffe- 
rence in the reliefs prayed for in the present 
suit as well as the one that came to be can- 
sidered in Rama Padayachi v. Krishna Pada- 
yachi*, would suffice to exclude the applicabi- 
lity of that decision to the present case. 
Besides, there is no knowing now whether 
the respondent is at all a cultivating tenant, 
as admittedly that matter remains to be ad- 
judicated upon by the authorities constituted 
under the Act and who are also seized of 


the same. In such a situation, while hold- 
ing that the civil Court cannot decide 
the question whether the respondent is a 


tenant or not the lower appellate Court was 
not in order in assuming that the respondent 
is Such a cultivating tenant. (which, according 
to the lower appellate Court, could not be 
decided by it) and in further assuming that 
the  respondent's possession was that of a 
tenant, which required or even deserved to 
be protected by an order of injunction. 
Having regard to these considerations, the 
lower appellate Court was in error in having 
maintained the relief of injunction granted 
in favour of the respondent by the trial 
Court. The result is, O.S. No. 191 of 1975, 
instituted by the respondent herein will stand 


dismissed in toto. The second appeal is 
allowed with costs. 
R.S. ——— Second appeal 


, allowed. 
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IN THE HIGH COURT OF JUDICA- 
,TURE: AT, MADRAS. 


(Special Original Jurisdiction. " j E 


PresENT:—T. Sathiadev, J. l A 
K. A. S. Khader oo FEE others i 

$8. : ET Petitioners* 
Y. à; & 05 


'The. State of Tamil Nadu, represented by 
the . Secretary, ^ Housing Department, 
Madras and another v. Respondents. 


Land. Acquisition, Aét (1 of 1894), section 6 
(1)—Acquisition, proceedings —More than one 
procédural error committed ‘by S tate—Errata 
issued beyond prescribed time—Order liable to 
be quashed. “ae 


The substantial point taken in this writ 'peti- 
tion was that, by issuing errata beyond the 
period contemplated under proviso to sec- 
tion 6 (1) of the Land Acquisition Act (I of 
1894) -the Stafé cannot acquire the lands, 

olved in the errata issued in tlie case on 
28th December, 1978, and" “again on 27th 
Februany, 1980. - 


Held: This is an interesting mii in which 
land acquisition proceedings have been pending 
for more than seven years, and the State has 
committed more than one error in acquiring 
the lands of the petitioners. Having been 
acquainted with the procedure to'be adopted 
under the Land Acquisition Act, which was 
framed as early as 1894, is is startling to note 
that such procedural errors could be com- 
. mitted by the State and to the detriment of 
the citizen. [Para. 2.] 


d r 


In respect of land acquisition proceedings 
having been acquainted with the procedure 
that should be adopted in acquiring lands dur- 
ing the past 85 years it cannot be claimed that 
such errors could be repeated more than once, 
and of what cannot be done in view of pro- 
viso to section 6 (1). By committing such 
errors it is the affected citizens who undergo 
the agony of land acquisition proceedings for 
seven long years and then seek for remedies 
in Court. [Para. 6.] 





*W.P. No. 1546 of 1980. 


14th September, 1982. 
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Case UE to: —- 


Mothaliandan Vae State of Madras, 1.L.R. 
(1965) 2 Mad. 638. 


Petition under Article 226 of the Constitu- 
tion of India for issue of a writ of mandamus 
directing the respondents herein to forbear 
from taking any further steps under the Land 
_ Acquisition Act including publication of award. 
as regards the land bearing S. No. 910|3-mea- 
suring 35.6 cents at Surampet Village, Erode 
Taluk, Periyar District belonging to the peti- 
tioner herein pursuant to notice, dated 3rd 
March, 1980 under sections 9 (2) and 10 the 
enquiry held on 20th March, 1980 of the 
second respondent. : 


P. Chidambaram.for M N. Krishnamani and. 
C. M Krishna Kumar, for Petitioners. 


M. A. Sadanand, Government Pleader, for 
Respondents. DEA TE we 


The Court -— the following 


Orper:—The substantial point take in this. 
writ petition is that, by issuing an errata be- 
yond the period contemplated under proviso 
to section 6 (1) of the Land Acquisition Act; 
(I of 1894) (heremafter referred to as the 
Act), the State cannot.acquire the lands in- 
volved in the errata issued on 28th Decem- 
ber, 1978 and again by another errata dated 
27th February, .1980. 


2. This is an interesting matter in which | 
land acquisition proceedings have been.pend- 
ing for more than seven years, and the State 
has committed more than one error in acquir- 
ing the lands of the petitioners. Having 
been acquainted with the procedure to be 
adopted under the Land Acquisition Act, which 
was framed as early as 1894, it is startling to 
note that such procedural errors could be com- 
mitted by the State and.to the detriment of 
the citizen. 


3. The first notification under section 4 (1) 
of the Act was made on 14th March, 1973, 
and an extent of 25.6 cents in S. No. 910/3 
in Surampatti village in Erode taluk, which is 
involved in this writ petition, was not notified 
as part of the said notification. Section 5-A 
enquiry was held on 18th June, 1973, and the 
petitioners participated: therein. On 10th 
March, 1976, section 6 (1) declaration was 
made, and it was then for the first ‘time, the 


~ 
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land in question was included in-the declara- admitted case that the extent involved in this 
lion. There being no antecedent notification writ petition was not included on the sec- 
made under section 4 (1) for the said lands, tion 4 (1) notification. After the. first noti- 
petitioners brought this infirmity to the notice fication was made under section 4 (1), the 
ducted under action 9 (3) on 6th July, 1977. df lace yours Cholersplatel ende Be Doi 
n ree years contemplated under the firs 
It was thereafter on 20th December, 1978, proviso to section 6. ‘(1) of the Act. On 
Government issued an errata to the section 4 the face of it, the illegality speaks for itself, 
egally sp 
(1) notification, dated 14th March, 1979, to but somehow, the State could not compre- 
the effect that the lands covered by S. hend the scope of the said proviso. In this 
, No. 910|2 was also included. Again sec- context, it will be useful to refer to the deci- 
dion 9 (2) enquiry was conducted on 29th sion in Mothaliandan ý. State af Madras’, 
October, 1979. An objection was taken that wherein this Court has held that there could 
this notification is beyond the three “ years be no. legal sanction after the stage of publica- 
period and that the lands have not been tion of the declaration under section 6 to 
precisely described. This resulted in - the enlarge the extent of land to be acquired on 
pe aupra es s ee in the ground that a mistake had crept in the 
‘on "ebruary, mentioning the ex- section 4 (1) notification. 
tent of the land as 35.6 cents in S. No. 910]8. 6. -Not Medis with the error committed 
ae eee en o PD. t. be in first notification and first errata, the State 
under section or the Act, and comes forward with:a further errata on 27th 
since three enquiries have been so conducted, February, 1980. ‘There has to be a limit on 
the petitioners apprehending that the authori-~ the part of the authorities in committing 
ties may dispossess them by further pursuing mistakes. Stern action should have been 
with the illegal action,. have filed the present taken against those’ responsible for this, so 
‘writ pefftion for the relief of a writ of manda- that in future such omissions are ‘not com- 
mus to restrain the authorities from proceed- mitted. ` In respect of land acquisition pro- 
ing to pass an award ands take ea of ceedings, having been acquainted, with the 
the lands. ` procedure that should be adopted in acquiring 
4. Mr P. Chidambaram, Rael | aim during the past 85 years it cannot be 
for the petitioners, by referring to first pro- claimed that such errors could be repeated 
viso to section 6 (1) of the Act, which is to more than once, and of what cannot be done 
the following effect— un view of proviso to ^ section 6 (1). By 
Daa ided diac mo-dacidtation dressed of committing such errors, It is the affected citi- 
uiae DE UN Jan d papka, TT : ka fca. Zens who undergo the (sic) agony of land |* 
DY perg 7 gee acquisition proceedings for seven long years 
tion under section 4, sub-section (1) and then seek for remedies in Court. Tt is 
published after the commencement of the by such errors committed, the successful 
Gs oa CIE and Brus completion of land acquisition proceedings 
rie r rae à f S the d hs x also gets stalled. It is claimed that award 
e expiry of three years from the date of had been passed, but is now of no benefit to 
such publication." : the State. "Taking note of the errors com- 
Ei e heces era have. mitted and the protracted course for seven 
s E Paes PE ies M erint long years the petitioners had to undergo in 
d y PPE de i E "e s participating in the section 5-A enquiry, 
Pao or. PK pa ic as ne x ws and ra in three enquiries d rum 
n lon , 3) of the Act costs are awar n this 
errata should be published, so as to include x dean. i | aci 
4. land, which was never included as part of 7 [n the light of what has been held 
section 4 (1) notification. above the petitioners are entitled to the relief 
5. It is needless to state that the first errata as prayed for and hence this writ petition is- 
published on maa aaa Rd Was ae allowed with: costs. Advocate’s fee fixed at 
sequent to the section aration and Rs. 400. 
by a subsequent errata published, lands which R.S. 
could not have been included under section 6 
declaration, cannot be acquired. It is the Ls. I; L. R. (1965) 2 Mad. 638. 


Petition allowed. * 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—T. Sathiadev, J. 


Sri Srinivasamurthy Mandiram, represent- 
ed by its Executive Trustee D. Pundari- 
kaktsha Das ' Petitioner* 


v. 


State of Tamil, represented by the Secre- 
tary to Government Housing and Urban 
Development Department, Madras and 
others .. Rsepondents. 


Tamil Nadu Slum Areas (Improvement and 
Clearance) Act. (XI of 1971), section 20— 
Lands taken over under the Act— No. steps 
taken by the authorities to finalise the matter 
—No scope for applying — provisions of any 
Other Act—Authorities estopped. 


When a valid resolution has been passed to 
take over lands under Act XI of 1971, and 
having taken possession of the lands and 
erected tenements, there could be no scope 
for applying the provisions of any other Act 
other than Act XI of 1971, and the respon- 
dents are estopped from pleading otherwise. 


[Para. 5.] 


Petition under Article 226 of the Constitu- 
tion of India for issue of a writ of mandamus 
directing the respondent to take immediate 
petitioner for the 
lands in T. S. No. 39 of ^ block No. 18 etc. 
belonging to the petitioner and taken posses- 
sion by 3rd respondent. 


T. L. Rammohan, for. Petitioner. 


N. R. Chandran, Additional Government 
Pleader and M. S. Sampath Kumar, for 
Respondents. 


The Court made the following 


'OmpER.—Land belonging to the petitioner 
were taken possession of by third respondent 
on ist October, 1978, though petitioner would. 
claim that it took place on 18th November, 
1977. In appropriate proceedings, the actual 
date of entry will have to be determined. 
It is not in dispute that for constructing tene- 
ments under Vazhai Thoppu Slum Clearance 
*W.P. No: 4905 of 1982. 

. 6th April, 1983. 


À. . 5:2] THE MADRAS LAW JOURNAL REPORTS — 


13th August, 1979, 
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Skheme aided by Housing and Urban Deve- 
lopment ‘Corporation, the lands have been 
taken possession of and tenements have been 
constructed already, by third respondent. 
On 21st July, 1975, the earliest of notices was 
issued under Tamil Nadu Act XI of 1971, 
calling for objections, if any. On 10th 
August, 1975, petitioner stated that it had no 
Objection for the lands being taken over, 
provided due compensation was paid which 
should be beneficial to the Trust. There 
have been subsequent communications sent 
through counsel seeking for immediate pay- 
ment of compensation since lands were being 
utilised, and third respondent was  deriv- 
ing substantial income, now claimed to be 
about Rs. 10,000 per month, being the rent 
collected from occupants of these tenements. 
On 2nd July, 1979, second respondent had 
again sent another notice under Act XI of 
1971, fixing 13th August, 1979, as the date 
for conducting enquiry, which was replied on 
Stating that adequate 
compensation must be expeditiously granted. 
Once again a ‘Form 3 Notice rule 7 (2) 
under Act XI of 1971, was issued 6n 15th 
May. 1981, stating that the first’ repondent- 
Government had decided to acquire the lands 
under section 17 of the Act, and to that effect 
a notification had been published in the 
gazette, dated 22nd April, 1981, and there- 
fore petitioner was required to appear for an 
enquiry on 4th June, 1981. Petitioner for- 
warded representations on 4th “June, 1981, 
claiming a compensation of not less than 
Rs. 25,000 per ground and that early deci- 
sion should be taken in the matter. There: 
being tardy progress in the matter which was 
languishing for not less than 7 years, from 
the date of first notice; petitioner files this writ 
petition claiming that there must be an early 
culmination of proceedings initiated under 
Act XI of 1971. 


2. In the  counter-affdavit filed by the 
third respondent it is stated that entry was 
made on 1st October, 1978, and that a resolu- 
tion No. 20, dated 22nd January, 1981, had 
been passed by the Slum Clearance Board ap- 
proving the proposal to acquire the lands in 
question, and since there is a proposal to 
amend section 20 of Act XI of 1971, -no 
further action was taken for determination of 
compensation, and that it would be the mar- 
ket value on the date of publication of the 
notice under section 17 of the Act. 


ig SRINIVASAMURTHy MANDIRAM 9, STATE OF TAMIL NADU (Sa@thiadeo, 7.) 


8. Curiously, respondents 1 and 2 take up 
the stand that whether acquisition would be 
under section 20 of Act XI of 1971 or under 
Tamil Nadu Urban Land (‘Ceiling and Regula- 
tion) Act, 1978, referred to as Ceiling Act 
such is being considered, and that was why the 
award of compensation was held up, and that 
expeditious action will be taken for determina- 
tion of compensation, as soon as this ques- 
tion is solved. It is stated that, when peti- 
tioner had been called upon to produce evi- 
dence as to whether the said Ceiling Aot would 
be applicable, records having not been  pro- 
duced, no decision could be taken and that 
there is no provision for payment of any ad 
hoc compensation as claimed by petitioner. 


4. Mr. T. L. Rammohan, learned counsel 
for petitioner, contends that right from the 
beginning, when respondents have applied 
provisions of Act XI of 1971, and in spite of 
publication of a notification in the gazette, 
dated 22nd April, 1981, under section 17 of 
the said Act, and added to it, when third res- 
pondent is in occupation of the lands by 
virtue ofethe said Act, at this stage, respon- 
dents 1 and 2 cannot resile from the said 
decision and state that they are still contem- 
plating whether the Ceiling Act would apply 
or not, and hence, the right of petitioner to 
Secure compensation should be indefinitely 
delayed. In support of his contention he 
3elies [upon khe decision rendered in W.P. 
Nos. 119 and 120 of 1974, wherein the ques- 
tion arose, whether to a notification made 
under Land Acquisition Act, Tamil Nadu 
Land Reforms (Fixation of Ceiling on Land) 
Act, 1981, could be applied. It was held that 
once the provisions of Land Acquisition 
Act had been applied and steps taken under the 
said Act, Land Reforms Act cannot be 


applied. 


5. When third respondent clearly states, 
What a valid resolution has been passed to 
Itake over lands under Act XI of 1971, and 
having taken possession of the lands and 
erected tenements, there could be no scope 
for applying the provisions of any other Act 
other than Act XI of 1971, and respondents 
are estopped from pleading otherwise. 
Hence, respondents 1 and 2 cannot further 
delay the steps to be taken under Act XT of 
1971, by claiming that first respondent is still 
taking time to decide as to what course it 
should adopt. This is one of those many 


M.L, J.—45 
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instances wherein, several years elapsed for 
taking an administrative decision, and in the 
meanwhile, utilise the property of a citizen 
without promptly compensating for the pro- 
perty taken possession of. The petitioner is 
a Trust, and having lost possession of the 
property, and‘ third respondent being the 
beneficiary, no authority bestows any earnest 
desire to finalise the matter at the earliest 
point of time. 


6. Hence, the only course now open to 
respondents is to proceed under Tamil Nadu 
Act XI of 1971, based on the notification 
already published and conclude the proceed- 
ings on or before 1st September, 1983. 

q 


7. It is stated that certain provisions of 
Act XI of 1971, relating to computation of 
compensation have been struck down by this 
Court in W. P. No. 1495 of 1979 eto, by 
judgment, dated 25th March, 1983, holding 


that the compensation awardable could be 
only on the basis as determinable under 
Land Acquisition Act. Hence, the only 


task that remains, is to determine the quan- 
tum of compensation. When second respon- 
denti knows quite well that third respondent 
had taken possession of the land of the peti- 
tioner, the fime now granted is more than 
what could ordinarily be required and hence, 
the writ petition is allowed with a direction 
to respondents, that final determination of com- 
pensation shuold be arrived at and final orders 
under Act XI of 1971, passed by 1st Septem- 
ber, 1983. To this effect, this writ petition 
is allowed with costs of Rs. 300 to be paid 
by respondents 1 to 3 equally. 





R.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. l 
PRESENT —F. Ratnam, J. : 
Subbiah 


V. 


Petitioner? 


Mathuswamy and another 
Respondents. 


Civil Procedure Code (V of 1908), Ordzr 47, 
rules 1 and 2 and section 150—Repeal of rule 2 
of Order 47 by Act LXVI of 1956—Fowers 
of transferee Court to review order passed 
by the transferor Court—Swit filed in Sub- 
Court, Tuticorin — Consequent on enlarge- 
ment of its pecuniary jurisdiction, suit trans- 
ferred to Court of District Munsif, Turicorin 
—A pplication for amendment of plaint allow- 
ed by Munsif's.Court—Subsequent transfer cf 
suit to District Munsifs Court, Tirunerveli— 
Application in latter Court to review order 
in the amendment petition—Transferee Court 
held to have jurisdiction to entertdin the appli- 
cation. i l 


Order 47, rule 2, Civil Procedure Code, as it 
stood originally provided that an applcation 
for review on a ground other than the dis- 
covery of new and important  matte- etc., 
shall be made only to the judge who passed 
the decree or made the order, a review of 
which was sought for, but that such an appli- 
cation may be dealt with and disposed of 
by his successor, if the Judge who passed the 
decree or made the order had ordered notice 
under Order 47, rule 4 (2). 


By Act LXVI of 1956, Order 47, -ule 2, 
was repealed and thereafter the position is 
that an application for review would be gov- 
emed by Order 47, rule 1 and in that provi- 
sion, there is an indication that a review 
application should be made before ani dealt 
with by the Court which passed the order. 
Tt would, therefore appear that evea in a 
particular Court, a successor can review the 
Order passed by his predecessor-in-office. 
Though such a successor to a presiding officer 
who passed the order can review the crder so 
passed, the question still would arise whether 





*C.R.P. No. 5207 of 1983. 
6th April, 1984. 
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such successor should be-an.ófficer-in the very” 
same Court which passed the decree or madè 
the order. A literal interpretation of 
Order 47, rule 1, that the power of review 
conferred thereunder is available to be exer- 
cised only by the successor in the very same 
Court, which passed the decree or made the 
Order is beset with difficulties. It may be ` 
that the Court at a given place is ‘abolished 
and the entire business of that Court is trans- 
ferred to some other Court. In such a 
case, there is no question of a successor 
presiding officer exercising powers of review, 
presiding over the same Court which passed. 
the ‘decree or made the order. It will lead 
to the result that in such cases, there is no 
right off review at all available to be exer- 
cised by an aggrieved person, though such a 
right has been conferred under Order 47, 
rule 1. A practical and reasonable’ inter- 
pretation to be put' upon.the words occurring 
in Order 47, rule 1 Code of Civil Procedure 
viz., “to the Court which passed the decree or 
made the order" would be to include within 
its scope also, the, Court to .which the pro- 
ceedings stand transferred.. Such dn inter- 
pretation would niake available the remedy 
conferred under Order 47, rule 1 to an ag- 
grieved person and. the transferee Court will 
also be free to deal with such an application, 
when made before it. A contrary interpreta- 
tion would not only prevent the remedy being 
availed of by an aggrieved person but wouid 
also in some cases, as noticed earlier, result 
in utter confusion and may render nugatory 
the remedy itself. [Para. 3.] 


In view of the liberal interpretation of the 
expression “to the Court which passed the 
order", in Order 47. 
rule 1, the expression “save as otherwise 
provided occurring in the opening part of 
section 150" cannot be construed as to take 
away the jurisdiction of the transferee Court 
to deal with an application for review in a 
proceeding received by it by way of transfer. 
The expression “save as otherwise provided” 
would mean that in the absence of a contrary 
provision and having regard to the above 
interpretation of the expression “the Court 
which passed the decree or made the order" in 
Oirder 47, rule 1, it cannot be accepted that 
it is only the Court which passed the decree 
or made the order that can review it as even 
a transferee Court can do so and that cannot 
be construed as a contrary provision made so 


I^ 
] 


as to exclude the applicability of section 150 " 


of the Civil’ Procedure Code. [Para. GT 


An application for review of the kind made in- 
this case would also be "proceedings" in the. 


Suit which stood transferred to the file of the 
Principal District  Munsif, Tirunelveli, 
the absence of anything to indicate either in 
Order 47, rule 1 or section 150, that the pro- 
ceedings in review must be taken only before 


the transferor Court, it follows that the trans- 
feree Court will have jurisdiction to entertain., 


the review proceedings and indeed would be 
bound to do so. The view taken by the Court 
below that only the District Munsif's Court at 
Tuticorin, can entertain the review applica- 
tion cannot therefore be supported. 

[Para. 7.] 


Cases referred to:— 


Narasimha Raju v. Brundavanasahu, - (1943) 
2 M.L.J. 31: A. I. R. 1943 Mad. 617; 
Mehar Singh v. Kasturi Ram, :A.I.R. 1962 
Punj. 394 ;Achuthan v. Karthiyayani Amma, 
A. I. R. 1962 Ker. 105; Kahan Chand v. 
Fagir Chand, A.Y.R. 
Howrah Insurance Co.--v, S. M Das Gupta, 
(1975) 2 S.C.C. 523: (1976) 1 S.C. Re 
356: A.I.R. 1975 S. C. 2051; Guruswamt 
Naicker v. Mahommedhu Rowther, (1923) 
I.L.R. 46 Mad. 83: 43 M.L.J. 713: 16 
L.W. 748: A. I.R. 1923 Mad. 92; Ranga- 


natha Rao v. Hanumantha Rao, (1923) 42 


M.L.J. 344: 15 L.W. 458: I. L. R. 46 
Mad. 1: A.I.R: 1922 Mad. 10; P. N. 
Kalath v. Ellammal, 1.L.R..( 1964) 2 Mad. 
389: 77 L.W. 245: A.I.R. 1964 Mad. 463. 


K. Balasubramaman, for Petitioner. 


R. Sintha Mathar, for Respondents. 
The Court made the following 


OnpER.—In this civil revision petition at the 
instance of the first defendant in O.S. No. 27 
of 1983, District Munsiff's Court, Tirunelveli, 
the question that arises for consideration iS, 
whether the Court below was right in the 
view it took that it had no jurisdiction to 
entertain an application for review filed be- 
fore it by the petitioner. Originally, the 
first respondent instituted O.S. No. 217 of 
. 1978 before the Sub-Court, Tuticorin, against 
the petitioner and the second respondent 
herein for the recovery of amounts due under 
a mortgage dated 29th May, 1972. Subse- 
quently, owing to the enlargement of the 


SUBBIAR J. MUTHUSWAMY (Rattíam, 7.) 


: =: L.A. No. 1293 of 1982 for'an amendment 


1968 P. & H. 374; 


“that in the present case, 
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pecuniary jurisdiction of the District Munsiff's 
Court, the suit instituted by the first respon- 


' dent herein before the Sub-Court, Tuticorin, 


stood transferred to the file of the District 
Munsiffs Court, Tuticorin. Before that 
Court, the first respondent herein prayed in 


of the plaint. Some objections were raistd 


"by the petitioner and after overruling those 


objections, on 15th October, 1982, the learn- 


.ed District Munsiff allowed the application 


for an amendment of the  plaint. On 20th 


‘ December. 1982, the suit . which was pending 


before the District Munsiff's Court, Tuticorin, 
was transferred to the file of the District 
Munsiff, Tirunelveli. . Before that Court, the 
petitioner. filed an application for a review of 
the order passed in I.A. No. 1293 of 1982 
by the District Munsif, Tuticorin, -and also 
prayed for the condonation of the delay in 
filing the ‘review application: While deal- . 
ing with that application, the learned District 
Munsif, Tirunelveli, took the view that as the 
order a review of which was prayed for was 
passed by the learned District’ Munsif, Tuti- 
corin, only that Court can exercise‘ powers of 
review anc that as the transferee Court, be had 
no jurisdiction, to entertain the application. 
On this conclusion, the application was dis- 
missed. Challenging the correctness of this 


` order, the petitioner has preferred this civil 


revision petition. 


2. The learned counsel for the petitioner 
contended that having regard to the 1¢- 
peal of Order 47, rule 2, Code of Civil 
Procedure, by Act LXVI of 1956, it was 
not even necessary that the same Judge 
should hear the review application and 
the suit itself 
had been transferred from the District 
Munsif’s Court at Tuticorin to that at Tirunel- 
vel; and, therefore, under section 150, ‘Code of 
Civil Procedure, the transferree Court, narae- 
ly, the District Munsiff's Court at Tirunelveli 
had all the powers and was also obliged to 
perform all the duties of the District Munsiff's 
Court at Tuticorin, from which thé suit was 
transferred inclusive of reviewing its earlier 
orders. Strong reliance in this connection was 
placed by the learned counsel for the peti- 
tioner upon the decisions in Narasimha Raju 





1. (1943) 2 M.L.J. 31: A.I.R. 
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v. Brundavansahu:; Mehar Singh v. Kasturi 
Ram; <Achuthan v. Karthtyayani Amma’; 
Kahan Chand v. Fagir Chand* and Howrah 
Insurance Co. v. S. M. Das Guptat. On 
the other hand, the learned counsel for the 
first respondent would contend that under the 
provisions of Order 47, rule 1, Code of Civil 


"Procedure, any person considering himself. 


aggrieved by an order may apply for a re- 
view of that order to the Court which passed 
the decree or made the order and in view of 
this specific provision, section 150, Code of 
Civil Procedure, enabling the transferee Court 
to exercise jurisdiction in all matters in which 
the transferor Court should have so exercised 
jurisdiction, would not apply. Reliance in 
this connection was placed upon the use 
of the expression, “Save as otherwise pro- 


vided” occurring in section 150, Code of 
Civil Procedure. The learned counsel fur- 
ther submitted that there. was considerable 


delay, which was also unexplained, in the 
filing of the application for. review and the 
petitioner would, therefore, be not entitled to 
seek a review of the order passed in I.A. 
No. 1293 of 1982. l 


3. Before embarking upon a consideration 
of. these rival submissions, it is necessary 


briefly to refer to Order 47, rule 1, Code of. 


Civil Procedure. That provides for filing of 
an application for review by any person 
considering himself aggrieved by a decree or 
order from which an appeal is allowed, but 
from which no appeai has been preferred, by 
a decree or order from which no appeal is 
allowed, or by a decision on a reference from 
a Court of Small Causes, and who, from the 
discovery of new and important matter or 
lavidlence /which, after the exercise of due 
diligence, was not within his knowledge or 
could not be produced by him at the time 
when the decree was passed or order made, 
or on account of some mistake or error 


. apparent on the face of the record, or for 


any other sufficient reason. The aggrieved 
person desirous of obtaining a review of a 
decree or order passed against hint has to 
apply to the Court which passed the decree 
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1. A.I.R. 1962 Punj. 394. 

2. A.I.R. 1962 Ker. 105. 

3:--A.I.R. 1968- Punj. and Har. 374. 

4. (1975) 2 S.C.O. 523: (1976) 1 S. 
C.R. 356: A.I.R. 1975 S.'C. 2051.. 
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. Qivil Procedure, as it then stood, provided 


ra 


or made‘the order. Order 47, rule 1 (2), 


Code of Civil Procedure is not relevant for. | 


the present case. Order 47, rule 2, Code of 


that an application for review on a ground 


other than the discovery of new and impor-[ 


tant matter or evidence, as is referred to in 
rule 1, or the existence of a clerical or 
arithmetical mistake or error apparent on the 


face of the decree, shall be made only to the | 
Judge who passed the decree or made the! 


order, a review of which was sought for, but 
that, such’ an application may be dealt with 


and disposed of by the successor, if the Judge [ 


who passed the decree or madé the order has 
ordered notice to issue under Order 47, 
rule 4 (2), Code of Civil Procedure. The 
other provisions of Order 47, Code of Civil 
Procedure, are not necessary for purposes of 
this case. By Act LXVI of 1956, Order 47, 
rule 2, Code of Civil Procedure, was repealed 
and thereafter the position is that 
applications would all be governed by 


Order 47, rule 1, Code of Civil Procedure, | 
and in that provision, there is an indication} 


that a review application should be nfade be- 


fore and dealt with by the Court which passed } 


the order. It would, therefore, appear that 


even in a particular Court, a successor can 7€- | 
view the order passed by his predcessor-in- | 
Though such a successor to a Presid- ; 
ing Officer, who passed the order, can review | 
the order so passed, the question still would |. 


office. 


arise whether such successor should be an 
officer in the very same Court which passed 
the decree or made the order. A literal 


interpretation of Order 47, rule 1, Code of} 


Civil Procedure, that the power of review con- 


ferred thereunder is available to be exercised | 
only by the successor in the very same Court, 


which passed the decree or made. the order, 
is beset with difficulties. It may be that the 
Court at a given place is abolished and the 


entire business of that Court is transferred io | 


some other Court. In such a case, there is no 
question of a successor Presiding Officer exer- 
cising powers of review, presiding over the 
same Court which passed the decree or made 
the order. That will lead.to the result that 
in such cases, there. is no right of review at 
all available to be exercised by an aggrieved 


person, though such a right has'been 'con- i 


ferred under Order 47, rule 1, Code of Civil 
Procedure. Take a case of even transfer of 
a suit, as inthe present case. To say that in 
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review | 





* 


~ 


ay 


Spite of the order of transfer: of the suit, 
the transferor Court alone should exercise 
the power of review appears to be a 
little startling.  In'such a situation, there will 
be two Cours dealing with the same matter, 
one for purposes of exercising powers of re- 
view and the other for dealing with the suit 
and for other procedural matters. That will 
lead to confusion and complications. ‘Such 
a situation could not have been in the con- 
jtemplation at all of the provisions under the 
Code of Civil Procedure. A practical and 
reasonable interpretation to be put upon the 
words occurring in Order 47, rule 1, Cede of 
Civil Procedure, viz., “to the Court which 
passed the decree or made the order" would 
be to include within its scope also the Court 
to which the proceedings stand, transferred. 
Such an interpretation would make available 
the remedy conferred under Order 47, rule 1, 
{Code of Civil Procedure, to an aggrieved 
person and the transferee Court will also be 
ree to deal with such an application, when 
made before it. A contrary interpretation 
[would qot only prevent the remedy being 
availed of by an aggrieved person, but would 
also in some cases, as noticed earlier, result 
in utter confusion and may render nugatory, 
the remedy itself. 


4. That such an interpretation is not possi- 
ble is established by .some decided cases to 
which reference can be now made. Cases 
have arisen where disobedience of an order 
of injunction had to be remedied. Under 
Order 39, rule 2 (3), Code of Givil Proce- 
dure, the expression used prior to Act CIV 
of 1976, was that the Court granting an in- 
junction may order the attachment of the pro- 
perty of the person guilty of disobedience and 
also order detention in the civil prison". 
Even in such a case, in Guruswami Naicker 
v. Mahommedhu -Rowther!, this Court held 
that the Court to which the business of the 
first Court is transferred can well exercise 
the powers conferred under Order 39, rule 2 
(3), Code of Civil Procedure. In so holding, 
reference to section 150, Code of Civil Proce- 
dure, was made and it was pointed out that 
Order 39, rule 2 (3), Code of Civil Proce- 
dure, does not say that it is only the Court 
granting the injunction that should make the 
order under Order 39, rule 2 (3), Code of 


1. (1923) I.L.R. 46 Mad. 83: 43 M.L] 
7.713: 16 LW. 748:-A.LR. 1923 Mad. 92. 
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Civil Procedure, and that there is nothing in 
that rule which includes -the applicability of 
Section 150, Code of Civil Procedure, by bring- 
ing it. within the words “save as otherwise 
provided" occurring therein. Order 39, rule 2 
(3) and section 150, Code of Civil Procedure, 
were held to enable the transferee Court, to 
exercise the power under Order 39, rule 2 
(3), Code of Civil Procedure. Now the 
position is made clearer by the introduction of 
Order 39, rule 2-A, Code of Civil Procedure, 
by Act CIV of 1976, and that without doubt 
enables the Court granting the injunction or 
any ‘Court to which the suit or proceeding 1s 
transferred, to take appropriate action for 
disobedience or breach of an order of injunc- 
tion. Cases have also arisen under Order 9, 
rule 13, Code of Civil Procedure, which also 
provides for an application to set aside the 
ex parte decree to the Court by which the 
decree was passed. Though the actual 
expression used is “to the Court by which 
the decree was passed", that expression has 
been interpreted to include even a Court to 
which the proceedings stood transferred. 
In Ranganatha Rao v. Hanumantha Rao’, 
a Bench of this Court held that the expression 
“the Court by which the decree was passed” 


cannot be taken to be limited to the original ' 


Court and Order 9, rule 13, Code of Civil 
Procedure being an enabling provision pre- 
scribes what is to be done in the crd'nary 
course, to get an ex parte decree set aside. 
It was pointed out that the requirement of 
Order 9, rule 13, Code. of Civil Procedure. is 


‘not that the Court which passed the decree 


should be the original Court, there is nothing to 
restrict the wording and confine it only to 
that Court and accordingly it was held that 
the Court to which the whole business of the 
Court which passed the decree was transferred 
would be allowed to set aside the ex parte 
decree passed by the transferor Court. Even 
with reference to transfer of business to 
another Court as a result of territorial re- 
organisation or readjustment, such a principle 
has been held to apply. In Narasimha Raju 


v. Brundavanasahv?, a preliminary mortgage - 


decree was passed in 1925 by the Sub-Court 


t. (1922) 42 M.L.J. 344: 18-0. W. 


458: I.L.R. 46 Mad. 1: A. I. R. 1922 
Mad. 10. i i 


~ta 


2. (1943) 2 M.L.J. 31: A.T.R. 1943 


Mad. 617. Ni 
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at Berhampore, which became final in 1926 and 
during the pendency of an application for 
execution filed in 1929 for the sale of the pro- 
perty, the Government of India (Constitution 
of Orissa) Order, 1936 was passed under 
which a separate Province of Orissa was 
‘created and was placed under the jurisdic- 
tidn of the High Court of Judicature at 
Patna. A portion of the Ganjam , District 
which was formerly in Madras Presidency 
was transferred to and became a part of 
Orissa and the Sub-Court at Berhampore was 
in the area so transferred, while the remain- 
ing portion of the Ganjam. District, which 
remained in the Madras Presidency, was 
made a part of Vizagapatnam District. The 
properties covered by the final decree appli- 
cation were situated within the area so trans- 
ferred and an application was filed oy 
one of the .defendants in the ‘Court of 
Subordinate Judge of Berhampore, ` under 
section 20 of Act IV..of 1933, for the pur- 
pose of getting the execution of the mortgage 
decree stayed and another -application was 
filed in the same Court under section 19 for 
the purpose of scaling. down the decree. 
Yet another petition under section 19 was 
filed by the same person in the Court of the 
Subordinate Judge of Chicacole. Both the 
„applications were dismissed and. while dis- 
posing of the civil revision petitions challeng- 
ing the correctness of the orders of dismis- 
sal, it was pointed out by this Court as uader. 
ur Dd qos If therefore the Court of the 
Subordinate Judge of Chicacole can be 
regarded to be a Court to which (in view 
of the fact that the mortgaged -property 
came to be within its jurisdiction after the 
Order in Council’) the business of the Court 
of the Subordinate Judge of Berhampore 
is transferred, the former, Court will then 
have the same powers and will be liable to 
perform the same duties as the latter had 
before the transfer of such business. In 
short, in respect of the business, thus transter- 
red the transferee Court will be in the sam? 
position as the Court which passed the de- 
cree. The question then is whether the busi- 
ness of the Court of the Subordinate ‘Judge 
of Berhampore can be found to have been 
transferred to the Court of the: Subordinate 


Judge at -Chicacole in the circumstances . 


existing in the present case. Whatever 
“might have been said in-regard to execu- 
tion applications 
Procedure Code, in terms applied, the ques- 
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tion as to fresh and independant applications, 
as the application under section 19 of Act 
IV of 1938, has now been found to be, is a. 
very different one. In dealing with an 
application for setting aside an ex parte 
dd:ree made to a Court to which part of 
the territorial jurisdiction of another Court | 
that had passed the decree had been trans- 
ferred, along with the locality in which the 
properties were situate a Division Bench 
of this Court in Srinivasa Raga v. Hana- 
mantha Rao, held that the words used in 
Order 9, rule 13, Civil Procedure Code, 
previding that it should be made to “the 
' Court by which the decree was passed” 
. were not so definite and precise as to €x- 
clude the . possibility of the ` application: 
' being entertained by the Court which had 
subsequently .. come to be seized of the 
jurisdiction." 


Again, this decision also makes it clear that 
Mhe expression "Court by which the decree 
was passed" should not be too rigidly. con- 
sttued but should be read in a manner as to 
include within itself. the Court to which the 
In P. N. 
decree for  dis- 


proceedings stood transferred. 
Kalathi v. EllammaP, a 
solution of a marriage was passed by the 
Sub-Court, Chittoor, while the parties were 
residents of Sholinghur which originally 
formed part of the Chittoor Judicial District. 
Thereafter, Sholinghur came within the juris- 
diction of North Arcot District and within 
the jurisdiction of the Sub-Court at Vellore.. 
An application was filed before the Sub-Court, 
Vellore, for setting aside the ‘ex parte decree 
of dissolution of marriage and an objection 
was raised that the application was not main- 
tainable. The Sub-Court, Vellore, upheld 
that objection, but on appeal, the District 
Judge held that the application to set aside 
the ex parte decree was. maintainable and in 
affirming the conclusion of the District Judge, 
Venkatadri, J., pointed out that having 
regard to the transfer of the business of 
Chittoor - Sub-Court to Vellore Sub-Court, 


‘the application to set aside the ex parte decree 


was maintainable. 3 


E 
MN ————vw MJ hé 


1. (1922) 42 M.L.J. 344: 18 L. W. 
458: LL R. 46 Mad. 1: A. I. R. 1922 


: Mad..10.. 


2.. 77 L.W..245: I. L. R. (1964) Z 
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5. From the aforesaid decisions, it is clear 
that it is not the Court which passed the decree 
or made the order alone that can entertain 
either the application -for . disobedience of the 
. Order of injunction or an application to'set 
aside the ex parte. A literal 
cannot, therefore, be put upon the expression. 
"to the Court which passed the decree or 
made the order" even with reference to 
Order 47, rule, 1, Code of Civil Procedure. 


6. It is not in dispute that the suit stood 
transferred from the District Munsif’s 
Court, Tuticorin, to the Court of the Princi- 
‘pal District Munsif, Tirunelveli. In view of 
its transfer, under ' section 150, Code of 
Civil Procedure, the transferee Court had 
all the powers that could be exercised by the 
transferor Court. Having regard to the 
aforesaid interpretation of the expression, 
"to the Court which passed the decree. or 
made the order" occurring in Order 47, 
rule 1, Code of Civil Procedure, the expres- 
sion, "Save as otherwise provided" Occurring 
if the opening part of section 150, Code of 
Civil Procedure, cannot be so construed ‘as 
to take away the jurisdiction .of the trans- 
feree Court to deal with an application for 
review in a proceeding received by it by way 
of transfer. The expression “save as other- 
wise provided” would mean that in the 
absence of a contrary. provision and having 
regard to the above interpretation of the ex- 
pression, “the Court which passed the decree 
or made the order’ occurring in Order 47, 
rule 1, Code of Civil Procedure, it cannot 
be accepted. that it is only the Court which 
passed the decree or made the order that 
can review it as even a transferee Court can 
do so and that cannot be construed as a con- 
trary provision made.so-as to exclude the 
applicability of section 150, Code of Civil 
Procedure. 


7. It now remains to consider the other 
decisions to which a reference was made by 
the learned counsel for the petitioner. 
Mehar Singh v. Kasturi Ram, dealt with a 
case of transfer of territory from one Court 
to the jurisdiction of a different Court after 
passing of a decree for, possession and mesne 
profits and it was held that the transferee 
Court can entertain an application for exe- 
cution without an order for: transfer by the 
Court which passed the decree. That deci- 

St E 
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sion really is of not much assistance in this 
case where the suit itself had been transferred. 
and section 150, Code of Civil Procedure, 
would stand attracted. Achuthan v. Kar- 
thiyayani Amma’, considered the jurisdiction 
of a transferee Court and the question arose 
whether the transferee: Court can call upon 
the Receiver appointed by the ' transferor 
Court to deposit a sum, which, as Receiver, 
Should have been deposited by him in chat 
Court. Overruling the objection raised by 
the Receiver, that it is only the transferor 
Court which can call upon him to order the 
payment, the Kerala High Court held that the 
transfer of the case from the District Court, 
of Ernakulam to the newly established Court 
of Subordinate Judge of Cochin would 
‘amount to transfer of business of the Court 
within the’ meaning of section 150, Code of 
Civil Procedure, and therefore, the transferee 
Court got all the powers to enforce the obliga- 
tions of the, Receiver. appointed in the case 
and ‘the “dbjection as to jurisdiction of the 
Subordinate Judge to pass the impugned 
order had, therefore, no merits, Kahan Chand 
v. Fagir Chand*, dealt with a case of dis- 
Obedience of the order of injunction under 
Order 39, rule 2 (3),,Code of Civil Proce- 
dure, prior to the changes effected by Act 
CIV of 1976. 


perpetual injunction had been granted and an 
application complaining of a breach thereof 
had also been filed before the transferor ‘Court. 
The transferee Court rejected the application 
holding that the transferor Court rejected the 
application holding that the transferor 'Court 
alone had jurisdiction and that order was 
also upheld on appeal. In revision, rc- 
liance was placed upon section 150, Code of 
Civil Procedure, and it was contended that 
the. transferee Court had jurisdiction to enter- 
fain the application complaining of a  dis- 
Obedience of.an order of injunction and also 
for passing appropriate orders. This conten- 
tion was accepted and it was pointed out that 
the view that the disobedience of the order of a. 
Court passed unier: Order 39, ruie 1, Code 
of Civil Procedure, cannot be punished by 
the transferee Court will necessarily lead to 
hifurcation of the proceedings arising out of 
Order 39, rule 1, Code of Civil Procedure, 








. 1. .A.I JR. 1962 Ker. 105. 
2. 'A.I.R. 1968 P. & H. 374.- 


l In that case also, there was. 
a transfer of the suit to another Court after a 


‘Procedure, that the proceedings in 
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as in the event of a transfer under section 24, 
Code of Civil Procedure, the transferor 
Court retained the proceedings arising out 
of Order 39, rule 1 and rule 2 (3), Code 
of Civil Procedure, and the remaining pro- 
ceedings in the suit had to be conducted by 
the transferee Court and that such a  situa- 
tidn was not conceivable, as it will add con- 
siderably to the confusion. Ultimately, it 
was held that the application laid before the 
transferee Court was properly laid and it 
had jurisdiction to proceed further in the 
matter. In Howrah Insurance Co. v. S. M. 
Das Gupta, the Supreme Court had occasion 
fo consider the question of the enforceability 
of a surety bond given in favour of the Dis- 
trict Judge of Agartala by the Subordinate 
Judge of Agartala, to whose file the pro- 
ceedings stood transferred. Overruling the 
Objection raised against the enforceability of 
the security bond, the Supreme Court pointed 
Qut after referring to section 150, Cede of 
Civil Procedure, that the surety bond was part 
of the proceedings pending before the District 
Judge and on the.transfer of the suit, the 
entire proceedings, including the bond, stood 
validly transferred to the Court of the Sub- 
ordinate Judge and thus by virtue of sec- 
tion 150, Code of Civil Procedure, the Sub- 
ordinate Judge was entitled to exercise the 
same powers in the matter of the enforce- 


. ment of the bond as the District Judge him- 


self. All the decisions referred to  earler 
clearly point out that the transferee Court 


which- has seisin over the proceedings either ” 


owing to transfer of territory or the proceed- 
ings to its file, by virtue of operation of sec- 
tion 150, Code of Civil Procedure, is clothed 
with all the powers and is obliged to per- 
form all the duties of the transferor Court. 
An application for review of the kind made 
in this case would also be proceedings in the 
suit which stood transferred to the file of the 
Principal District Munsif, 'Tirunelveh. In 
the absence of anything to indicate either in 
Order 47, rule 1 or section 150, Code of Civil 

i review 
must be taken only before the transferor Court, 
it follows that the transferee Court will have 
jurisdiction to entertain the review proceed- 
ings and indeed would be bound to do so. 


|The view taken by the Court below that only 


ithe District Munsif’s Court at Tuticonn, can 
356: A.T.R. 1975 
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entertain the review application cannot, there- 
fore, be supported at all. Under those cir- 
cumstances, the rejection of the application 
for review is set aside and the mater is remit - 
ted to the Court, namely to the file of the 
Principal District Munsif, Tirunelveli for 
consideration and disposal on the merits, if 
the application is otherwise in time. Jn 
other words, the question of delay in filing 
the review application has to be first consi- 
dered and only thereafter the Court below will 
proceed to deal with the review applica- 
tion as such. ‘Subject to these directions, the 
civil revision petition is allowed. There will 
be no order as to costs. 


R.S. Petition allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRresENT:—V. Ratnam, J. 


Mohanambal Ammal Petittoner* 
Ramamoorthy and another 
l Respondents. 


Limitation Act- (XXXVI of 1963), Sche- 
dule I, Article 136—Money decree—Providing 
for realisation in execution in the first instance 
of the amount from the decree in another 
mortgage suit—Direction not one with refe- 
rence ta payment of money as envisaged in 
col. 1 of Article 136—Direction only an 
equitable one—Does not have the effect of 
directing enforcement in execution of the 
decree at a future date—Commencement cf 
period of limitation — Scope and effect of 
clauses (2) and (3) of the decree. 


The plaintiff first respondent brought a suit 
O.S. No. 211 of 1964) District Munsif’s 
Court, Trivellore against the petitioner and 
the second respondent herein (defendants 2 
and 3) and another B (first defendant) to 
recover the amount due on a promissory note 
executed by one S (father of defendants 2 
and 3 and husband of B the 3rd defendant). 
The decree passed in favour of the first respon- 
dent, by the District Court, on appeal on 5th 
February, 1965, provided under clauses (2) 
and (3) thereof:— 





*C.R.P. No. 3240 of 1981. 
: 8th December, 1983. 
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from the landlady along with the reply notice: 


sent under Exhibit P-38. 

5. The learned counsel for the revision 
petitioner/tenant has cited the case reported 
in Ramaswamy Pathar v. Thiagaraja 
Chettiar’, and another casc reported in 
Chithirai  Vadivu Ammal v. Dr. Moses 
T. Sunder?, rendered by me in support of 
the contention that the default commitsed 
by the tenant cannot be deemed to be wilful 
as the landlady used to allow the rents to be 
accumulated. On the other hand, it is 
contended on the side of the respondent 
herein. viz. landlady, that only on one 
prior occasion when the tenant committed 
default in the payment of renta for 
February, March and April, 1977, the 
^ landlady condoned the delay and received 
the rent on 17th June, 1977, that such. con- 
doning of the delay in the payment of rent 
ona single occasion cannot be taken 
advantage of by the tenant, that on no other 
occasion thelandlady received accumulated 
rents, tha& the tenant did not make any 


whisper in the reply notice given under: 


Exhibit P-31 that because the tenant refused 
to pay the enhanced rate of rent, when 
demanded by the landlady, the landlady did 
not send her representative demanding. the 
rent and that, therefore, it is only as an 
after-thought in the eviction petition such a 
ground has been invented. -It is further 
contended that if really the belated accept- 
ance of rent as urged by the tenant in the 
counder was true, the tenant would have 
sent the rents for May, 1979 to July, 1979, 
either by Money Order or would have 
deposited the rent amount in any bank as 
contemplated : by the provisions contained 
under section 8 (2) of Act XVIII of 1960, 
instead of waiting for the receipt of the 
notice from the landlady 
contention advanced on the side of the land- 
lady the learned counset has relied upon the 
decisions reported in G. K. Jose and others 
v. Ramathal®, Nagalinga Josiar v. The 
Trust*, Lingambhotla Subbayyar v. The Sub- 


. (1982) 95 
e ( T 
. (1979) 1 
sx 2 


l . W. 444, 

2 N. J. 57. 

3 L.J: 377; 92 L.W. 315. 
4 , L, J. 623. 


M. L. J.—51 


.and July, 1977, 


In support of the - 


valid ground for the 


ordinate Judge, Vijayawada and another!, 
and Kesavan v. Vincent Pillai*. l 


6 - The fact that the tenant has been in 


. occupation'of the demised building from 


1976 and paying a monthly rent of Rs. 1,500, 
that the tenant had fallen into arrears of 
rent for the months of February, March and 
April, 1971, and the seme was received in 
lum psum ou 17th June, 1977, by thelandlady 
without protest, that subsequently the tenant 
had fallen into arrears only in May, June 
and that, therefore, the 
landlady sent rsgistered Jawyer’s notice 
under Exihbit P-36 claiming -arrears of rent 
is not in dispute. The only reason advanced 
on the side of the tenan t for the default in 
the payment of the said arrears of rent is 
that, because the landlady demanded 
enhanced.rate- of rent and the tenant refused 
to pay the same, the landlady did not 
send-her representative to collect the rents. 
The -tenant further contended that the 
default cannot be deemed to be wilful in 
view of the fact that after receipt of notice 
the tenant paid the entire arrears and sent a 
reply notice under Exhibit P-38. Such a 
vita) reason should have been put forward 
on the earliest occasion, viz, when the land- 
lady sent a lawyer notice and the tenant 
sent a reply notice. In Exhibit P-38, reply 
notice, no whisper has been made about that 


reason. Therefore, since the reason, urged: 


in the counter filed by the tenant is nota 
real reason, the same had not 
mentioned in Exhibit P-38 . reply . notice. 
Now, it has to be seen, in the above circum- 


stances, whether the default committed by' 


the tenant is wilful. or not. 


7. It-is well-settled in several judicial 
decisions in favour of the landlord that 
because.on a prior occasion the delay or 
default in.the payment of rent was Condoned 
by the landlady, the same cannot serve as a 
tenant committing 
default in the payment of rent in' future 
also. Of - course, R. W. 1 appears to 





1, (1951) I M. L. J, 514:64 L, W. 3961 A. I'R, 
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have stated in chief-examination -that. the 
landlady was in the habit of receiving 
accumulated rents. But in cross-examina- 
tien he has statedthat the tenant had 
never committed default in the payment 
of rents and that therents were paid 
promptly. Therefore, the default committed 
ona single occasion cannot be taken . as 
constituting the practice of the landlady in 
collecting the accumulated rents in a 
lump sum. So far as the decisions rendered 
in Ramaswamy Pathar v, Thicgaraja 
Chettiar*, and Chithrai Vaidivu Ammal v. 
Dr. Moses T. Sundar?, are concerned, they 
were cases in which it was established 
that the landlady allowed the arrears of -rent 
to :get accumulated and ‘then received 
the same and those decisions cannot be 
" applied to this case at all. On the other 
hand thedecisions rendered in G. K. Jose 
and others v. Ramathal?, Nagalinga Josiar 
v. The Trust?, Lingambhotla Subbayya v. The 
Subordinate Judge, Vijayawada and another*, 
and Kesavan-v. Vincent Pillai’, apply on 
all fours tothe facts of the present case. 


8. Itisnotis dispute that the tenant did 
not make any attempt either to send the 
arrears of rent by Money Order or to 
deposit the same in any bank or in Court, 
especially when the reason urged in the 
counter is that because the tenant refused to 
pay the rent at an enhanced rate when 
|demanded by the landlady, the landiady 
refrained from sending her representative to 
collect tbe rent. There is absolutely no 
excuse given as to why the, tenant did not 
comply with the said statutory provision 
contained in section 8 (Z2) of Act XVIII of 
1960. Therefore, the finding given by the 
appellate authority that - the tenant has 
committed wilful default cannot be said.to 
be erroneous or perverse. 
the civil revision petition filed by the tenant 
is concerned, there is absolutely no reason 
whatsoever to interfere with the decision of 
the appellate authority. : 
ERES 


+ -— 
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9. Coming to the revision petition filed by 
the landlady, viz., C. R. P. No. 2039 of 1982, 
the conditions that have to be satisfied under 
section 10 (3) (a) (iii) havé to be considered 
Section 10 (3) (a) (iii) is as under : 


10 (3) (a) A landlord may, subject to the 
provisions of clause (d) apply tothe 
Controller for an order directing the tenant 
to putthe landlord in possession of the 
building 


G) 


(Gi) asci: 


(iii) in case itis any other non-residential 
building, if the landlord or any member of 
his family is not occupying for pürposes of 
business which he or any member of his 
family is carrying on, a non-residential 
building in the city, town or village 
concerned which is his own. 


If the conditions laid out above are satisfied, 
the landlady is entitled to an orde? of evic- 
tion. The specific contention ofthe land- 
lady is that the building is required for the 
partnership business in which she isa 
partner, that the partnership business is now 

carried on only in a rental building and not 

in any other building of her own and that 
therefore the demised building is required 

for the purpose of partnership business. It. 
is not disputed that the landlady isa partner 

in the partnership business, that such a 

partnership business is carried on in a 

rented building and that she is not possessed 

of any other non-residential building in the 

concerned city. | 


10. Learned counsel for the tenant 
contends that the requirement of the land- 
lady for the partnership business is not her 
own requirement and that therefore, she is 
not entitled to invoke the provision of 
section 10 (3) (a) (iji) of the Act. Learned 
counsel for the respondent-tenant has not 
cited any authority on this point. On the 
other hand, the learned counsel for the 
revision petitioner has cited the case 
reported in Mahalakshmi Metal Industries 
v. Suseela Devi}, in support of the conten- 
tion that the requirement of premises by the . 
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landlady for her partnership business will 
satisfy the requirement of section 19 (3) (a) 
(iii) of the Act. In paragraph 6, the single 
Judge of this Court has held that the Rent 
Controller, if he is satisfied that the claim 
of the landlady is bona fide, shall make an 
order directing the tenant to put the land- 
lady in possession of the building.- The 
learned counsel has also citeda decision 
reported in Chandra Agencies v.. Kantha 
Kumari and others', which is direct on the 
point. At page 457, it has been observed 
‘that in Danmull v. Syed Ali®, it was held that 
a partner could ask the premises on behalf 
of the firm. Even though the landlady is a 
partner in the firm, it cannot be 
said that she is not carrying on a 
business.- If a question will arise, whether 
- |a person isa business man or not. and 
if that person isa partner in a partnership 
business, it will certainly be held that the 
said person is a business man. There will 
be no other nomenclature for such a person, 
who isa partnerin a -business firm. ‘On 
.|such a viqw, it has to be found that the 
requirement of the premises for his partner- 
ship business._under section 10 (3) (a) (iii) 
shall be deemed to be a } 
the landlady. Therefore, the contention 
raised on behalf of the tenant to the contra 
cannot be countenanced. 


11. The learned appellate authority has. 


found in paragraph 9 of its order that ithere 
can be no doubt that the respondent herein 
is a partner of the abovesaid partnership 
concern, that the respondent seeks an order 
of eviction on the ground that she who is 
the owner of the demised building, requires. 
the same for her partnership business, that 
the.existence of the partnership. business 
has been proved by the documents marked 
on the side of the landlady as Exhibits P-33 
to P-33 and that itis not challenged by the 
learned counsel. for the tenant that the 


partnership concern of which the landlady . 


1s a partner is not doing any business at all. 
The learned appellate authority has also 
found in paragraph 10 of the order that 
there is abundant proof that the- premises 


bearing door No. 54 is a rented one (where- , 
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requirement of 


in the partnership business is carried in) 
and that the requisities under the provisiong 
of section 10 (3) (a) (iii) of the Act has been 
satisfied. In spite of the above. findings, 
the only ground on which .the appellate 
authority has negatived the prayer. for the 
order of eviction is that the landlady hos 
been paying only a rent of Rs. 150 per 
mensem for the rented building, whereas she 
is in receipt of Rs. 1.500 per mensem for the 
demised building, and that there is no 
evidence in proof of any inconvenience or 
lesser area of the rented building under 
occupation and hence he was not inclined to 
think that the application for eviction is 
backed by any bona fides. The above reason 
given by the appellate authority is quite 
against the principles discussed by him 
earlier with reference to section 10 (3) (a) 
(iii) of the Act and* his finding that the 
requirements of section 10 (3) (a) (iif) have 
beenfully complied with. Obviously, the 
learned appellate authority has taken into 
consideration extraneous matters, which are 
not germane for the consideration of the 
-point in issue and hence his conclusion, 
being quite against his own finding as to the 
requirements of section 10 (3) (a) (iii) had 
been satisfied, is perverse and erroneous in 
law. The conclusion cannot bc sustained 
as the finding on the question of bona fides 
is not based on any legal evidence or any 
judicial decision. Itcan also be observed ` 
that the said finding is capricious and cannot 
be sustained. Therefore, the finding of the 
appellate authority passed in H. R. A. 
No. 410 of 1981 has to be set aside. 


12. In the result, therefore, €. R.P. 
No. 371 of 1982 is dismissed and C. R. P. 
No. 2039 of 1982 is allowed. There will be 
single costs payable by the tenant to the 
landlady and the. costs will be paid in 
C. R. P. No. 2039 of 1982. The tenant is 
granted three months time to vacate the 
demised premises. l | 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. | 
PassEntT:—V, Ratnam, J. 

Kuppurajammal Petitioner* 


V. 


~ 


Meenakshi Ammal and others 
we Respondents: 


` Civil Procedure Code (V of 1908), sections 


145 and 151 — Compromise final decree for 


. partition —Clause in the decree providing for 


payment of compensation — Time fixed in 
the decree for payment — Amount not paid 
within the stipulated time — Petition for 
exeusing delay in depósiting. the amount — 
Trial Court allowing application — Delay 
condoned — On revision, order set aside. 


Held: In this case, on the passing of the 
final decree by consent of parties, the Court 
below ceased to have any seizin over the 
proceedings, and therefore, it had no juris- 
diction to condone the delay or enlarge the 
time as prayed for. Though the final decree 
in this case Was passed on 9th July, 1980, 
the application filed by the respondents was 
for further postponment of the payment of 
the amount decreed till the date of deposit 
of that amount. In such a situation, 
though section 148, Civil Procedure Code, 
was quoted, the appropriate provision that 
would apply is Order 20, rule 11 (2) and if 
the Ceurt should pass an order for postpone- 
ment of the payment of the amounts due 
under the decree, then such an order can 
be passed on the application of the judgment- 
debtor and with the consent of the decree- 
holder. In this case, the petitioner has 
been opposing the’ postponement of the 
payment by the respondents to the petitioner 
and therefore, it cannot be said that by any 
stretch of imagination that the petitioner 
who was in the position of a decree-holder 
with reference to the amount, was a consent- 
ing party and on this ground it has to be held 
that the Court below did not have the juris- 
diction either to excus: the delay or even 
enlarge the time postponing the payment of 
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the amount decreed in favour of the peti- 
tioner. '[Para. 4, 5.] 


In this case, in the affidavit absolutely no 
reasons were stated as to why and how the 
delay in making the payment was occasioned 
and whether those circumstances were, really 
beyond their control and' whether they were 
entitled to any further indulgence from the 
Court in the matter of extension of time. 
Even on merits the respondents have not 
made out acase forthe extension of time. 

[Para. 6.] 


Cases referred to:— 


Subramania v. Shanmugha, (1967) 1 M. L, J. 
215 : 80 L. W. 149: A. I, R. 1968 Mad. 48 ; 
Hukumchand v. Bansilal, (1968) 2 S. C. J. 
32:(1967) 3 S. C. R. 695: A. I. R. 1968 
S. C. 86; P. K. Sukumaran v; Sulaiman. 
(1971) 1 M.L J 511:84 L.W. 385: 
A. 1. R. 1971 Mad. 454. | 


R Sengottian, for Petitioner. 
M. Srinivasan, for Respondents. e 
The Court made the following. 


OaDBa.—The plaintiff in O. S. No 341 of 
1964, Sub-Court, Coimbatore is tbe peti- 
tioner in this civil revision petition which is 
directed against the order of the Court below 
passed in E. A. No. 1703 of 1981 ia 1. A. No. 
685 of 1980 in I. A No. 136 of 1978 in O. S. 
No. 341 of 1964, allowing the application 


filed by the respondent herein under sections ` 


148 and 151, Civil Procedure Code, praying 
that the delay’ in depositing the sum of 
Rs. 8384 for payment to the petitioner be 
ezcused and time for such payment been 
larged. On 28th August, 1968, the peti- 
tioner obtained a preliminary decree for 
partition and separate possession of her 
one-tenth sharc of the suit properties. ' The 
respondents herein filed I. A No. 685 of 1980 
O. S. No. 341 of 1964 praying for the 
appointment of a Commissioner for the 
division of item 1 of the suit properties into 
ten equal shares by metes and bounds and 
for suggesting the manner of allotment and 
to pass a. final decree thereafter. While 
that application was pending, a joint peti- 
tion was filed by the respondents herein and 
the first defendant in O. S.No. 341 of 1964, 
praying that by consent or parties, a final 
decree way be pasred. Pursuant to this, on 
9th July, 1980, a compromise final decree was 


” 


i . 
I] KUPPURAJAMMAL ¥. MEBNAKSHI AMMAL (Ratnam, J.) 


passed and clauses 1 to6 thercunder were 
as. follows : , 


s / 
‘1. That the value of the suit property 
item 1 be and hereby is fixed at Rs. 80,000 
and that the said item in its entirety be 
allotted to the petitioners-defendants 2 
to 9. 


‘2. That the petitioners-defendants 2 to 9 
do pay oompensation amount of Rs. 8,000 


tothe responden-tfirst defendant in lieu . 


of his1/10 share in item 1. 


3. -That the petitioners-defendants 2 to 
9 do pay Rs. 7,800 to the cespondent-first 
defendant towards the costs of improve- 
ments effected by him to item 1. 


4. Thatthe petitioners-defendants 2 to 9 
do pay Rs. 8,000 to the plaintiffs in lieu of 
her 1/10 share in item 1. 


3. That in respect of the sale proceeds. of 
Rs, 42,000 of suit item 2 (which is not 
included in the final decree application) 

. the petitioners-defendants 2 to 9 do pay 
the respondent-first defendant Rs. 4,000 
for the 11/50 share and Rs. 384 tothe 
plaintiff for her 1/50th share. 


6. That the petitioners-defendants 2 to 


9 do pay the amounts mentioned in 
clauses 2 to 5 above mentioned to the 
respondent-first defendant and the 


plaintiff within six months from date of 
final decree". 


Thus, under clause 6 of the final decree 
above referred to,the respondents should 
have paid the sum of Rs. 8,384 to the peti- 
tioners within six months from 9th July, 
1980, that is, onor before 9th January, 1981. 
There is no disputs that the respondents did 
not make the payment of Rs. 8,384 to the 
petitioners as provided under the clause 6 of 
the final decree passed by consent. 
Similarly, the respondents also did not pay 
the amounts payable to the first defendant 
as per clauses 2,3 and 5 within the time 
stipulated under-clause 6 of the final decree 
earlier referred to. Thereupon, the first 
defendant in O S. No. 241 of 1964, who was 
entitled to be paid: Rs. 20,000, under cfauses 
2, 3 and 5 and 6 of the final decree, issued a 
notice on 2nd February, 1981 drawing 
attention to tbe terms of the compromise 


— 
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` decree and stating that the respondents had 


becn evading to make payment on some 
pretext or other and that if any payment is 
made thereafter, that will not be accepted 
and that the first defendant will continue to 
enjoy his property as before. This notice 
evoked a reply from the respondents on 9th 
March, 1981, tothe effect that while it is 
true that the amounts should be paid within - 
six months from the date of the final decree, 
yet, they had not been in a position to raisc 
funds and that every affort was being made 
to raise funds at en early date with a view 
to make the payment and, therefore, the 
first defendant in O. S. No. 341 of 1964 will 
be advised to wait for some more time and 
be informed that the payment will be made as 
early as possible. Even thereafter amounts 
payable by the respondents under clause 6 
of the final decree had not been paid either 
to the petitioner or to the first defendant in 
O. 8. No. 341 of 1964. On 11th August, 
1981, the respondents filed E. A. No. 1763 
of 1981 purporting to be under sections 148 
and 151, Civil Procedure Code, praying fer 
the excusing of the delay in depositing the 
sum of Rs. $,384 due te the petitioner under 
clause 6 of the final deeree dated 9th July, 
1980, and also for enlargement ef time for 
payment thereof. In the affidavitfiled in 
support thereof by the third respondent im 
the civil revision petition it was stated that as 
per clauses 4 and 5 of the final decree the res- 
pondents were directed to pay a total sum of 
Rs. 8,384 te the petitioner herein within six* 
months from the date of the fisa! decree, as 
per clause 6 thereof, and that they were 
unable to pay that amount within that 
time. It was further stated that 
in view of several formalities required 
to ;be observed before a loan could be 
raised on the security.of the property, 
a long time had been consumed in tha} 
process and that the respondents were not 
wantonly delaying the payment and that 
only a few days prior to the filing of the 
application, they were able to raise the 
amount from.some other source and were 
depositing the amount of- Rs. 8,384 into 
Court and under these circumstances, the 
delay in depositing the amount should be 
excused by enlarging the time for payment 
already fixed under clause6 of the final 
decree. The petitioner resisted the applica- 
tion by contending that the final decree was® 
passed on 9th July, 1980 in terms of the joint 
petition filed by defendants 2 to 9 and the 
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first defendant in O. S. No. 241 of 1964 to` 


which the petitioner was not a party at all 
and, therefore, the terms would not be bind- 
ing upon her, that the failure on the part of 
the respondents to pay the amount within 
six months would disentitle them from 


claiming any right under the final decree. 


that the question of excusing the delay 
- in depositing the amount into Court did not 
arise at allas the decree did not contem- 
plate any deposit assuch into Court, that 
the Court cannot enlarge the time for 
payment asit has no jurisdiction to enter- 
tain the application and that those 
objections were raised without prejudiee to 
the rights of the petitioner to set aside the 
ex parte final decree passed against her. 


2. Byan order dated 4th January, 1983, the 
II Additional Subordinate Judge, Coimba- 
tore, dealt with not only the application 
filed by the respondents herein against-the 
petitioner in E. A. No. 1703 of 1981, but 
also a similar application in E. A. No. 1775 
of 1981 filed by the respondents herein 
against the first defendant in O. S. No..341 
of 1964. Thelearned Subordinate Judge, 
found, after referring to the exchange of 
notices dated 2nd February, 1981 and 9th 
March, 1981, that the reasons mentioned in 


the reply notice or in the affidavits filed in . 


support of the applications for the non-pay- 
ment of the amounts in time were not very 
material, but. that the substance of the 
matter was that the amounts could not be 
paid in time owing to the reasons beyond the 
control of the respondents. Dealing with 
the question of the jurisdiction of the"Court 
to enlarge the time, the learned Subordinate 
Judge proceeded to consider the terms of 
the final decree and found that clause 1 of the 
final decrce vested the property in the res- 
pondents and in the absence of any clause 
providing for divestment of title to item. 1, 
no inconvenience could be caused to the 
respondents on account of ‘the delayed 
payment, especially in the absence of any- 
thing to indicate that the time fixed under 
clause 6 of the final decree was;an essential 
part of the compromise The filing of the 


applications for enlarging the time after the . 


expiry of the time fixed under clause 6 of the 
final decree was also taken note of by the 
e Court below and it was held that an extension 
of time by exercising the inherent powers of 
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Court could delay in depositing the amount 
but could be condoned fn that view, the 
applications were allowed. Challenging the 
correct ness of the order in E. A. No. 1703 of 
1981, the petitioner has preferred this civil 
revision petition. 


3. Thelearned counsel for the petitioner 
submitted that even assuming that the 
compromise final decree in O. S. No. 341 of 
1964 dated 9tn July, 1980, is binding on the 
petitioner, the time stipulated under clause 
6 of the final decree was of the essence of the 
in the 
absence of consent on the part of the. peti- 
tioner for any further enlargement of time, 
the Court below had no jurisdiction: either 
‘to excuse the delay or even to ‘extend the 
time as has been done. Strong reliance in 
this connection was placed. by the learned 
counsel for the petitioner upon the decisions 
in Subramania v. Shanmugha!, Hukumchand 
v Bansilal?, and P. K. Sukumaran v. Sulai- 
man’. The learned counsel for the petitioner 
further pointed out that the delayen the 
payment of the amounts under clause 6 of 
the final decree cannot be condoned and an 
enlargement for the mere asking by the res- 
pondents as the affidavit filed by the respon- 
dents before the Court below for that pur- 
pose did not disclose or make out good and 
acceptable reasons for the delay and also 
for the enlargement of the. time. Onthe 
other hand, the learned counsel for the 
repondents would submit that under clause 
1 of the final decree dated 9th July, 1980 in 
O, S. No. 341 of 1964, item 1 of the suit pro- 
perties stood allotted in its entirety to the 
respondents herein and under clauses; and 5 
thereof, the petitioner had been granted à 
decree for a sum of Rs. 8,384, and clause 6 
granting six months time to the respondents 
to pay that amount would really be in the 
nature of a bar to the realisation by the 
petitioner of those amounts or postpone- 
ment of the payment of the amounts payable 
under clauses 4 and 5 of the final decree. It 
was, therefore, contended that the direction 
regarding the payment of the amounts by 


I. (1967) 1 M. L. J. 257:80L W.149 : A.T. R. 
1968 Mad. 43. 

2. (1968) 2S. C. J. 321 (1967) 3 S. C.R. 695 : 
A. I. R. 1968 S. C. 86. ; 

3 (1971)1 M.L. J.511:84 L. W,385 ; A. IL R 
1971 Mad. 454, | 
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the respondents to the petitioner within six decree. It is not possible to` read 
. months is not in any manner linked up with clause 1 of the final decree in 
title to item 1 of the suit properties and ‘isolation and to infer. there from 
therefore, the Court was quite justified in the absolute allotment of item 1 of the suit 
enlarging the period of stay, asit were, properties in favour of the respondents 
under clause 6 till ona 21st August; 1981 herein without it being in any manner linked 
when the deposit was made In reply to this, up with the payment to be made by the ges- 
the learned counsel for the petitioners pondants towards the one-tenth share each 
would contend that all clauses of the final one to the petitioner and the first defendant 
decree have to be read together and ifso the suit. True that there is no specific 
read, the allotment of item 1 ofthe suit provision in the final decree as to what 
properties exclusively to the respondents should happen in the event of the respon- 
cannot be divorced from the- payment of the dents not paying the amounts as stipulated 
amounts due to the petitioner .under clause under clause 6 of. the final decree, but the 
4 in lieu of her one-tenth share and the very absence of a clause to that effect cannot 
circumstance that the respondents have take away the rights recognised even under 
applied for an extension of time suggested clause 4 in favour of the petitioner and 
that thë payment is linked up with the res- clauses 2 and 3 in favour of the fiirt defen- 
 pondents securing rights to that share of dant with reference to their one-tenth share 
the petitioner. initem 1 of the suit properties and the 

"n f . improvements therein. A conjoint reading 
4. Thus, the principal question that arises ofall the clauses of the final decree makes it 
for consideration is, whether the Court clear that the real bargain between the- 
below had jurisdiction, on the facts and in parties Was that the amounts payable by the 
the circumstances of the case, to excuse the, . respondents in lieu of the one-tenth share 
delay aħd enlarge the time as prayed for by ofthe petitioner in item 1 of the suit pro- 
the respondents. That question is dealt perties should be paid within six months and 
with on the footing that the petitioner Is also thoreupon the-respondents get their’ right to 
a consenting party to the compromise, the entirety of item 1 inclusive of the one- 
though the petitioner in her eounter had tenth share of the petitioner. Viewed in this 
‘also taken up the stand that she was nota. jight. clause 6 seems to be really in the: 
party to jhe compromise and would not natureofa stipulation regarding the time 
be bound by the final decree passed on the within which the payment should be made 


basis of such compromise. Fhere is DO in order to enable to the respondents to claim 
dispute that the petitioner was entitled to a title to the entirety of item 1 of the suit. 


one-tenth share in item 1 and also afrac- properties, In other. words, time was 
tional share in the proceeds of item 2 which stipulated to be of the essence of the 


had. already been disposed of. Under contract and if the payment within the time 
clause 1 of the final decree, no doubt, the 4; provided thereunder had uot been made 
value of item 1 is fixed at Rs. 80,000, and it by the respondents, the parties will be 
is allotted exclusively to the respondents thrown back to the position which they 
herein. Butclauses 2 and 4of thefinal Sccupied proviously. That would mean that 
decree had recognised the right of the first the concession had not been availed of by 
defendantin O. S No. 341 of 1964ahd the the payment not having been made by the 
petitioner herein to a one-tenth share in item res pondents on or before 9th' January, 1981 
1 and in lied of that share, the respondents and they had not become entitled to.the one- 
had agreed to pay certain amounts tothe tenth share of the petitioner in item 1 of the 
petitioner as wellas the first defendant. cuit properties and that the petitioner 
Implicit in the final decree is, therefore, the continued to remain the owner there of entitl- 
recognition of the right of the petitioner to cq io enjoy the same. ‘This ought not to be 


a one-tenth share in item 1 as well as that of equated to a case of forfeiture as such, for 


the first defendant toa similar one-tenth 4° appointed out earlier, there is no specific 

share in item l and it is the payment to be provision in that regard. Therefore, no 

| made by the respondents in lieu of that share question of granting relief. against forfeiture 
that would enable the respondents to claim 5; condoning the delay and enlarging the e 

the entirety of ftem 1 pursuant to allotment tine would arise at all in this case. Con- 

of that item under clause lof the final sidering the real bargain between the 
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Parties as reflected in the terms of the 
compromise final decree, this appears to be 
a case where time was considered to be of the 
essence of the contract and if that be so, 
the decision in Subramania v. Shanmugha!, 
would govern such a case and the Court has 
no jurisdiction to extend the time, Earlier, 
it has been noticed that the final decre: had 
been passed by consent of all parties con- 
cerned. In such a situation, the time for 
payment under clause 6 of the final decree 
had also been granted to the respondents by 
consent of parties and the Court had, there- 
fore, no power to extend it without the 
consent of the parties. The Suprem:s Court 
in Hukumchand v.. Bansilal?, pointed out 
that where an application of the judgment- 
debtor to set asidea sale held undera 
mortgage decree filed under Order 21, rule 
90, Civil Procedure Code, was dismissed 
allowing the judgment-debtor to pay the 
decretal amount and the auction-purchaser's 
commission within a timeagreed to by both 
parties and the  jadgment-debtor did not 
deposit the amount within the time but 
prayed for an extension of time which was 
opposed by the decree-holder and the 
auction-purchaser the Supreme Court upheld 
the dismissal of the application filed by the 
judgment-debtor and pointed out that as the 
time had been-granted by consent of parties, 
tbe Court had no power to extend without 
consent of parties and section 148, Civil 
Procedure Code, would not apply in those 
circumstances, and, therefore, the executing 
Court was right in holding that it could not 
extend the time. Similar is the situation in 
this case and applying the decision of the 
Supreme Court referred to above, it has 
to be held that the Court below had no 
jurisdiction to entertain the application 
or toenlarge the time in the face of the 
opposition raised by the petitioner herein. 
Again in P.K Sukumaran. v. Sulailman® it 
has been laid. down that when once a judg- 
ment or decree is signed, it shall not after- 
wards be altered or added to save as pro- 
vided bysection 152, Civil Procedure Code 
and section 148, Civil Procedure Code, can- 





1, (1967) 1 M. L. J. 257 : A. I. R 1988 Mad. 48. 
2. (1968) 2 S. C. J. 32 : A. Ii R. 1968 S. C. 86. 
yey 0970 1M. LJ. 511: A. LR. 1971. Mad. 
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not be allowed to take away the effect of that 
rule. Pointing out the distinction between the 
cases where a-decree fixing the time was not 
intended to be final and the Court retaining 
control over the same and a case where the 
proceedings have come to a close, it was 
held that if the nature of the order is a final 
one, the Court which passed that order will 
become functus officio and has, therefore, 
no jurisdiction to enlarge the time. In this 
case, on the passing of the final deceee by the 
consent of parties, the Court below ceased 
to have any seizin over the proceedings and, 
therefore, it had no jurisdiction to condone 
the delay or enlarge the time as prayed for 
by the respondents, 


5. The matter may also be looked at from 
3 different angle. Even accepting the stand 
taken by the learned counsel for the respon- 
dents that the petitioner, under clauses 4 
and 3 of the final decree had a decree in her 
favour, the payment of which could be 
postponed by a period of six months under 
clause 6 of the final decree, the ordeffexcus- 
ing the delay and enlarging the time in the 
face ofthe opposition raised by the petitioner 
cannot be sustained. Though the final 

decree in this case was passed on 9th July, 

1980, the application filed by the respondents 
in E. A. No. 1703 of 1981 was for a further 
postponement of the payment of.the amount 
decreed in favour of the petitioner till the 
date of deposit of that amount by the res- 
pondents, namely, 22nd August, 1981, In 
sucha situation, though the respondent 
have quoted section' 148, Civil Procedure 
Code., the appropriate provision that would 
apply is Order 20, rule 11 (2), Civil Procedure 
Code, and if the Court should pass an order 
for postponement of the payment of the 
amounts due under the decree, then such an 
order càn be passed on the application of 
judgment debtor and with the consent of the 
the decree holder. In this case, as stated 
before, the petitioner has been opposing the 
postponement of the payment of the amount 
of Rs. 8, 384 by the respondents to the peti- 
tioner and, therefore, it cannot be said by any 
stretch of imagination that the petitioner, 
who was in the position of a decree-holder 
with reference to this amount, was acon- 
senting party and on this ground also, it has 
to be held that the Court below did not have 
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the jurisdiction either to excuse the delay or 
even enlarge the time 
payment of the amount decreed in favour of 


the petitioner. 


6. Aperusal of the affidavit filed by the 
respondents in support of the application 
filed by them before the Court below also 
does not indicate that there were any valid 
or acceptable reasons for the delay in the 
payment and for seeking an enlargement of 
time fixed under clause 6 of ‘he fical decree. 
The first defendant in the suit had already 
issued a notice under Exhibit B-1 to the res- 
pondents on 2nd February, 1981, drawing 
the attention of the respondents to the decree 
and stating that the payment had not been 
made in accordance with the decree and 
pointed out that no rights to the property 
would flow thereunder in favour of the res- 
pondents. All that had been stated by the 
respondents in reply thereto under Exhibit 
B-2 was that they were attempting to raise 
the mongys and that the first defendant will 
do well to wait and get payment. The stand 
thus taken by the respondents does not 
disclose that there had been any serious or 
earnest attempt on their part to comply with 
clause 6 of the final decree — excepting to 
vaguely suggest that attempts were being 
made to get moneys and that the first defen- 
dant should wait for the payment The 
conduct ofthe respondents made out by 
their own reply under Exhibit B-2, also 
indicates that they were never anxious or 
desirous of performing the obligations cast 
on them under clause 6 of the final decree 
for the payment of the amounts due to the 
petitioner as well as the first defendant in 
the suit. The affidavit filed by the respon- 
dents before the Court below " does not 
improve mattersatall. Indeed, there is 
nothing mentioned as to the steps taken and 
attempts made by the respondents to make 
the payments contemplated under clause 6 
of the final decree within the time stipulated 
therein and how they were prevented from 
doingso. Inthe absence, therefore, of any 
attempt having been made by: the respon- 
dents to discharge their obligation’ under 
clause 6 of the final decree within the time 
stipulated thereunder, the respondents do 
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postponing the, 


not deserve to be granted 
indulgence. In other words, absolutely no 
reasons were stated by the respondents as 
to why and how the delay in making the 


payment was occasioned and whether those| 


circumstances were really teyond . their 
control and whether they were entitled to 
any further indulgence from the Court in 
the matter of extension of time. Even on 
merits, therefore, the respondents have not 
made out a case for the extension of time. 
No other point was argued. 


7. Theresultis, the order of the Court 
below in E A. No. 1703 of 1981 is set aside 
and that application will stand dismissed. 
The civil revision petition is allowed with 
costs. i ' 


8. In view of the order passed in this civi[ 
revision petition, it would be open to thé 
respondents to withdraw the amount of 
Rs. 8384 stated to have been deposited by 
them on 22nd August, 1981. Equally, with- 
out prejudice to her contention ; that to the 
compromise final decree, the petitioner was 
not a consenting party, it will be opento 
the petitioner to work out her rights, with 
reference to her one tenth sbare in item 1l 
of the suit properties by reopening the final 
decree proceedings. nies 


R. S.. 
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IN THE HIGH COURT OF J UDICATURE 
. AT MADRAS. i 


PABSENT :—G. Ramanujam, J. 
M. "Abdul Rahman -~ Pefitionef*. 
y. | 
S. Sadasivam Respondent. 


Tamil Nadu Buildings (Lease and Remt 


Control) Act (XVIII of 1960) as amended. 


by Act, XXIII of 1973, sections 10 (3) (a) (1) 
and I0 (3) (a) (iii) — Eviction petition by 
landlord — Requirement of the landlord for 
own use and occupation — When to be con 
sidered bona fide — On condition set out in 
section I0 (3) (a) (iii) being satisfied afpli- 
cation cannot be rejected — Demand of land- 
lord for enhanced rent af earlier Stage does 
nof make requirement mala fide 


Held: Section 10 (3) (a) G) of Act XVIII of 
1360 uses the expression “if the landlord 
requires" and naturally in cases coming 
under that sub-section the Rent Controller 
has to see whether the requirement ‘is bona 
fide. But the expression "require" does 
not occur in section 10 (3) (a) (iii) of the 
Act and it merely enables the landlord to 
apply to the Rent Controller for an order 
of eviction in case the landlord is not occupy- 
ingfor purposes of business which he is 
carrying on of any non-residential premises 
of his own in the city. In sucha case the 
Controller has no jurisdiction to consider 
Whether the requirement is bona fide. Tf 
the conditions set out in section 10 (3) 
(a) (iii) of the Act are found to be satisfied 
on an enquiry by the Rent Controller, then, 
unless the application filed by the landlord 
under that section is found to be for any 
oblique purpose, the Rent Controller cannot 
reject that application. The mere fact that 
atan earlier stage the landlord had 
demanded enhanced or higher rate of rent, 
will not show that the claim of the landlord 
that he wants the premises for his own 
occupation is either mala fide or oblique. 
Therefore, in respect of a claim made under 
section 10 (3) (a) (iii) of the Act, the Rent 
Controller has no jurisdiction to go into 
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the question whether the requirement of the 
When the provisions 


landlord is bona fide. 

under section 10 (3) (a) -(i) and 10 (3) (iii) 
use different expressions, it should be taken ` 
that the Legislature intended these provision 
to have different operation. Thus once the 
landlord establishes that he is carrying on 
business in a premises, which is not his own, 
andthathe has no other non-residential 
premises in the city except the building in 
respect of which eviction is sought, the 
Rent Controller has only to find whether 
the claim made is true andis not for any 
oblique purpose. [Para. 6.] 


Gases referred to: 


M/s. Mahalakshmi Metal Industries v. 
K. Suseela Devi, (1982) 2 M. L. J. 333; 
N Sampathu Chetty v. S. V. Babulal, (1967) 1 
M.L J. 289. - 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control Act) XVIII 
of 1960 as amended by Act XXIII, of 1973 
praying the High Court to revise the order 
of the Court of Small Causes (VI 
Judge), Madras, dated 18th December, 
1981 and made in H. R. A. No. 1130 of 1981 
(H. R. C. No. 2329 of 1980, Court of Small 
Causes (X Judge), Madras. 


R. Kannan, for Petitioner. 
A. V. Raghavan, for Respondent. 
The Court made the following 


OspzR.— This revision is filed by the land- 
lord against the order of the Appellate 
Authority constituted under the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 (hereinafter referred to as the Act) 
affirming the order of the Rent Controller, 
dismissing his eviction petition filed against 
the respondent tenant. à 


2. The landlord/petitioner herein filed an 
eviction petition under section 10 (2) G) of 


the Act for wilful default in pay ment of rent 


and under section 10 (3) (a) (iii) of the Act 
based on his requirement of the building for 
his use and occupation for the purpose of 
carrying on his own business; The tenant- 
respondent resisted the said eviction petition 
on the ground that he has not-committed 


wilful default in payment of arrears rent 
and that the claim ofthe landlord that the 
building is required for his own use and 
occupation for non-residential purposes was 
not bona fide. Tho Rent Controller, after 
considering the evidence, both oral and 
documentary adduced by both parties, held 
that the tenant had not committed wilful 
default in payment of the monthly rents and 
thatthe claim of the landlord that he requires 
the premises for his own use and occupation 
for purposes of carrying on his own business 
is. not bona fide. In that view, the Rent 
Controller dismissed the eviction petition. 
On appeal, the Appellate Authority has 
agreed with the view of the Rent Controller 
confirmed his order dismissing the evic- 
tion petition. i 


3. In this revision filed by the landlord 
against the findings rendered by the Rent 
Controller as well as the Appellate Authority 
in respect of both the grounds of eviction 
has been questioned. However, I do not see 
how the landlord could challenge the concur- 
rent finding of the Rent Controller as well as 
the Appellate Authority that the tenant has 
not committed wilful default in payment of 
arrears of rent. It is well-established that 
a concurrent finding based on evidence be 
interfered with in revision by the High Court 
exercising jurisdiction under sectton 25 of 
the Act. Therefore, the concurrent tinding 
of both the authorities below that the tenant 
had not committed wilful default in payment 
of arrears' of rent, cannot be successfully 
questioned before this Court. ~ 


4. Sofar as the finding rendered by the 
authorities below that the requirement of 
the premises by the landlord was not bona 
fide is concerned, the learnd counsel for the 
petitioner/landlord contends that though 
that finding is a concurrent one, it could be 
interfered with by this Court as that finding 
has been rendered without reference to the 
relevant statutory provisions: applicable to 
the case. According to the learned connsel 
for the laudlord, the Rent Controller as well 
as the Appellate Authority have proceeded to 
adopt the test applicable to a case to deter- 
mine the bona fide or otherwise of the land- 
lord in requiring the premises for his own 
occupation as a case falling under section 10 
(3) (a) (i) of the Act “ignoring the fact that 
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Section, 10  (3)(a)(iii) of .the ^" Act is 
differently worded from section 10 (3) (a) (t) 
of the Act. The learned counsel seeks 
support for his submission that the authori- 
ties below have not applied the correct 
statutory provision from the decision of 
Mohan, J., in M[s. Mahalakshmi Metal 
Industries v. K. Suseeladevis. M 


5. . Before I proceed to consider the acope 
of the said decision and its applicability to 
the facts of this Case, the relevant facts can 
be touched upon. The petitioner is the 
landlord of the premises viz., Shop. No. 2 
in New Door No. 65, Irusappa Gramani 
Street, Triplicane, Madras-5. According to 
the landlord, the respondent is a tenant in 
respect of that.shop, which he is using asa 
non-residential premises. The landlord is 
carrying on business in matresses, pillows 
and matsin New Door No. 256, Pycrofts 
Road, Triplicane, Madras-5 under the name 
and style of M/s. A. Sheik Meera Sahib and 
Sona on a monthly rent of Rs. 140. The 
landlord has alleged in his eviction 
petition that he wishes to run his businees 
in his own place and for this purpose, he 
requires the shop under the occupation of 
the tenant. His further.case is, that he 
does not own any other building in the city 
of Madras to carry. on the busineses on his 
own. On these facts, the landlord sought 
for the eviction of the tenant under section 
10 (3) (a) Git) of the Act.. 


6.: In the counter-affidavit filed by the 
tenant, he had stated that the landlord had 
no bona fide intention of occupying the 
shop in question for his own use, that his 
‘attempt is:only:a ruse to get higher rent 
from the tenant and that in fact, the land- 
lord had demanded a higher rent sometime 
before the filing of the eviction petition, 
which the tenant refused to pay and that 
therefore, the filing of the eviction petition 
on the ground that he,requires the- shop for 
his own use has to be rejected. As already 
stated, the Rent Controller has held on this 
aspect of the case, that the landlord has been 
carrying on his business in pillows, 
metresses and mats at Row No. 256, 
Pycrofts Road, Triplicane, Madras-5 for 
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about 49 years, that he has also gota 
godown quite opposite to the said premises, 
that he has not shown any compelling circum- 
Stances to shift the place of business from 
the present place, where he would be having 
his own customers, that no businessmen 
would intend to shift his business just for 
purpose of running the business in his own 
place. Thus, the Rent Controller has 
proceeded on the basis that since the 
shifting of the landlord’s business from the 
present rented premises to his own premises 
will not bea prudent act, the landlord’s 
alleged intention to shift the business from 
the rented premises to his own premises is 
only a ruse for evicting the tenant somehow 
or other and that therefore, his requirement 
cannot be said to be bona fide. When the 
matter came before the Appellate Authority, 
the Appellate Authority had proceeded to 
hold that the requirement of the premises in 
question, which isin the occupation of the 
tenant, for the purposes of shifting the 
landiord's own business, is not bona fide. In 
this view, the Appellate Authority has 
affirmed the view taken by the Rent Con- 
troller. It is with reference to the said 
finding given by the authorities below that 
the requirement of the premises by the land- 
lord for his own use and occupation is not 
bona fide the learned counsel for the land- 
lord refers to the judgment of Mohan, J : 
referred to above and contends that both 
the authorities below have really miscon- 
seived the relevant scope of sections 10 (3) (a) 
ti) and 10 :3) (a) (iii) of the Act. According 
to the learned counsel, the question whether 
the landlord's requirement is bona fide will 
arise only in a case arising under section 10 
(3) (a) (i) of the Actand not to a case 


arising under section 10 (3) (a) (ti) 
of the Act and therefore, the authorities 
below are in error in applying the 


test applicable to cases arising under 
section 10 (3) (a) (i) of. the Act to a case 
arising under section 10 (3) (a) (iii) of the 
Act. According to the learned counsel for 
the landlord, in cases arising under section 
10 (3) (a) (iii) of the Act, the claim of the 
landlord, once it is found to be bona jide, 
has to be accepted by the Rent Controller, 
though in cases arising under section 10 (3) 
(a) (i) of the Act, where a landlord 
requires a residential premises for his own 
occupation when he is not occupying a 
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residential premises of his own in the 
City, hecan get an order of eviction only 
M his requirement is shown to be bona fide. 
However, a landlord of a non-residential 
building can apply for eviction under that 
provision ifhe is not occupying any non- 
residential building for the purposes of his 
business, which he is carrying on and the 
Rent Controller has to merely satisfy him- 
self whether the claim of the landlord is bona 


fide. Thus, in cases arising under section 10 


(3) (a) (3) of the Act, the Rent Controller 
has to find out whether the requirement of 
the landiord is bona fide. But, in cases 
arising under section 10 (3) (a) (iii) of the 
Act, the landlord has to show that his claim 
is bona fide. Thus, the learned counsel for 
thelandlord makes a distinction between 
cases arising under section 10 (3) (a) (i) of 
the Act and those arising under section 10 
(3) (a) (iii) of the Act with reference to the 
power of the Rent Controller to order 
eviction. The contention put forward by 
the learned counse! for.the landlord finds 
support from the decision of Mohan, 7., in 
M/s. Mahalakshmi Metal Industries v. 
K. Suseeladevit, In that case, it’ has been 
pointed out that the word "requirement" is 


Dot used anywhere in section 10 (3) (a) (iii) 


of the Act or in section 10 (3) (e) of the Act, 
which deal with the power of the Rent Con- 
troller, and that itis not for the Courts 
equate the word “‘claim”’ occurring in section 
10 (3) (e) with ‘‘require” and when the legis- 
lature has avowedly used **claim" in contra- 
distinction to the word *'require", the cases 
arising under section 10 (3) (a) (iii) of the 
Act cannot receive the same treatment from 
the Rent Controller as the cases arising 
under section 10 (3) (a) (i) of the Act. In 
that case, ia more or less similar circum- 
stanccs, the Court held that section 10 (3) 
(a) (iii) of the Act is an enabling provision 
for the landlord to apply to the Rent Con- 
troller and if he satisfies that the conditions 
stated therein are fulfilled, an order for 
eviction would normally ensue and once the 
claim of the landlord is found to be in good 
faith and is actuated by bona fide, the Rent 
Controller has to accept the claim and order 
eviction, In short, the Court in that case, 
has laid down that when in respect of case 
arising under section 10 (a) (3) (i) of the 
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Act, what has to be decided by the -Rent 
Controller is whether the requirement of the 
landlord is dona fide butina case coming 
under section 10 (3) (a) (ii) read with 
section 10 (3) (a) of the Act, -what is to be 
decided by the Rent Controller is whether 
the claim of the landlord is bona fide. The 
Court also pointed out in that case, that in 
all the cases the claim falling under section 
10 (3) (a) (tii) of the Act could be taken to 
be bona fide. The Court has referred to an 
earlier decision of a Bench of this Court in 
N. Sampathu Chetty v. S. V. Bapulal’ 
wherein it has been held that the expression 
**bona. fide" will have to be understood. inthe 
context that the landlord honestly desires to 
occupy the premises for which he sought for 
eviction and his aim is not to serve an 
oblique purpose. The Court has also 
referred to the decision in Selvaraj v. 
Narasimha Rao?, wherein it was held that 
the quality and content of the expression 
**bona fide" appearing in the various sections 
of thé Act and for purposes therein 
enumerate] have to be weighed and con- 
strued in different lines under different cir- 
cumstances having regard to the context in 
which the expression appears, and expressed 
the view that so long asthe landlord 
honestly desires to occupy the premises and 
his claim is not a device to serve an oblique 


. purpose, the landjord’s claim that he wants 


. already stated, the facts are 


to occupy his own premises for the purposes 
of carrying on his own business should be 
taken to be bona fide. In the case on hand, 
more or less 
similar to the facts that give rise to the 
decision of Mohan, J., in M/s. Mahalakshmi 
Metal Industries v. Suseela Devi’. . 1 am 
inclined toagree with the view taken by 
Mohan, J., in that case. Section’ 10 (3) (a) 
(i) of the Act uses the expression “if the 
landlord requires" and naturally, in cases 
coming under that sub-section, the Rent 
Controller has to see whether the require- 
ment is bonafide. But the expression 
"require" does not occur in section 10 (3) 
(a)(iii) of the Act and it merely enables the 
landlord to apply to the Controller for an 
order of eviction in case the landlord is not 
occupying for purposes of business which he is 
carrying on, any non-residential building in 
the city, which is his own. Therefore, in res- 
SS Ve eem 

i (1967) 1 M. L. J, 289, 

2. (1969)1M.L, J. 587. 

3. (1982) 2 M. L. J, 333, 
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pect of a claim made under section 10. (3) 
(a) (fii) of the Act, the Rent Controller had 
no justification to go into the question 
whether the requirement of the landlord is 
bona fide. When the provisions under section 
10 (3) (a) (iii) and 10 (3) (a) (i) use different 
expressions, itshould be taken that the 
Legislature intended these provisions to have 
different expressions, it should be taken.that 
the Legislature intended these provisions to 
have different operations. Thus, once the 
landlord establishes that he is carrying on 
business in a premises, which is not his own, 
and that he has no other residential premises 
of his own in the city, except the building in 
respect of which eviction is sought, the 
Rent Controller has to find whether the 
claim made by the landlord is true and the 
claim is not for any oblique purposes.. In 
such cases, it is not for the Rent Controller 
to go into the question asto whether the 
requirement of the premises is bona fide or 
not Ifthe conditions set out in section 
10 (3) (a) (iii) of the Act are found to be 
satisfied on enquiry by the Rent Controller, 
then, unless the application filed by the land- 
lord under that section is found to be for 
any oblique purpose, the Rent Controller 
cannot reject that application. 


7. In this case, as already stated, the Rent 
Controller rejected the  landlord's claim 
under section 10 (3) (a) (iii) onthe ground 
that the landlord, as a prudent business man, 
would not shift from a spacious place 
where he is carrying on the business at 
present to a small place like the premises, 
in respect of which eviction issought. Thus 
according tothe Rent Controller, the land- 


ord will not be acting ina prudent manner, 


if he shifts the premises from the rented 
premises to his own, Whether the act isa 
prudent one or not, toa certain extent may 
be a factor for determination of the question 
whether the requirement of the landlord is 
bona fide. But that cannot bea relevant 
matter for considering the questica whether 
the true conditions set out in section 10 (3) 
(a) (iii) have been shown to existand whether 
the claim of the landlord is made for an 
oblique purpose. The Appellate Authority 
also has dealt with the question as to whether 
it will be prudent on the part of the landlord 
to shift his business from the rented 
premises which is more spacions than the 
premises in question, which is too small for 
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‘carrying on the businessof the landlord. 
. The appellate authority has also referred to 
the fact that on ‘some earlier occasion the 
landlord had demanded a higher rent. from 
‘the tenant. The mere fact that at an earlier 
istage the landlord had demanded enhanced 
rate of rent, will not show that the claim of 
the landlord that he wants the premises for 
his own occupation is -either mala fide or 
‘Oblique. It may be proved that the claim 
of the landlord is.true and bona fide for in 
cases where the landlord is not able to get 
{Suitable or higher : rate of rent for his 
premises, he may think it worth while 
to shift his business from the rented 
premises to his own permises. Therefore 
{merely because there was at some stage, 2 
demand by the landlord for higher rent, the 
application seeking his own premises for 
carrying on his business, cannot be said to 
be either mala fide or that the application 
for eviction is filed for an oblique purpose 
[n this view of the matter, the orders of the 


 guthorities below holding that the landiord's 
| requirement is not bona fide, cannot legally 


be supported. , Therefore the orders of the 
earned Rent Controller as well as the 
appellate authority, which in turn confirms 
the order of the Rent Controller, areset 
aside and there will be an order of eviction 
against the respondents on the ground that 
the landlord is entitled to occupy the 
premises in question for the purpose of 
-carrying on his own business as admittedly 
he has no non-residential premises of his 
own in the city for the purpose of carrying 
his business. No order as to costs. The 
respondent, is however, granted three 
months time for vacating the premises. 


R. S.. . Petition allowed, 
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COURT OF JUDI- 
AT MADRAS. 


IN THE HIGH 
CATURE 


PassENT:[-K. B. N. Sin h, C.J. and 
S. Padmanabhan, J. s j 


Pugal Appellant® 
y. í 
Kamala and another Respondents 
and | 

Pugal Appellant* 
y. 

Kamala and anothet Respon dents; 


Civil Procedure Code (V of 1908), Order 17, 
rale 3 (aj—Scope and applicability— 
Plointiff’s suit taken up for trial—Plaintif} 
applying for time for obtaining ` certain 
documents—Request refused—Suit dismissed 
on the ground that plaintiff had declined to 
lead evidence and prosecute the suit—Dis- 
missal if one on merits—Dismissal of applica- 
tion for restoration of the suit—Application 
for restoration whether | maintainable— 
Whether remedy of the plaintiff is only to file 
an appeal—Dismissal of suit in instant case 
only for non-prosecution—Application for 
restoration held to be maintainable. 


Held: It cannot be disputed that Order 17 
Civil Procedure Code, enables a Court to 
decide a case either under Order 17, rule 3 
or under Order 17, rule 2. In the circum- 
stances, what exactly the Court has done 
will depend upon the facts and circumstances 
ofthesituation. The fact that the Court 
has cited the provisions of Order 17, rule 3 
(d) for the purpose of dismissing the suit 
will not be conclusive on the question 
whether the decision was on merits or not. 
In every case the Court will have to life the 
veil and find out whether really the decision 
was on the merits. If the Court came to the 
conclusion that the suit happened to be dis- 
missed really on the ground of non-prosecu- 
tion on the part of the plaintiff, then not- 
a EE t 


*O.S.A No 228 of 1982. and Application No' 
1165 of 1981 in O. S. No. 246 of 1973, 
1464 September, 1983 


— 


ji. i 


withstanding the fact that the provision 
under Order 17, rule 3 (a) has been cited by 
the Court, it will be open to consider the 
order as really one for non-prosecution and 
not on the merits. Ifan order in law and 
substance is an order under Order 9, though 
purported to be under Order 17, rule 3 it 
would cause unnecessary expenditure of time 
and money to an aggrieved party if he is 
compelled to file an appeal instead of an 
application for restoration. .Obviously in 
the majority of such cases, particularly in 
cases where the suit is dismissed for non- 
prosecution, the decree cannot at all be on 
the merits as there will be no evidence at all 
for the appellate Court to consider. The 
present case is a clear illustration. of the 
same. Insucha caseallthat the appellate 
Court could do, if it accepts the case of the 
appellant, will be to set aside the decree on 
the ground tbat the trial Court was not 
justified in proceeding under Order 17, rule 3 
and remand the case. Thus the parties will 
be in the same position as they would have 
been if t&e defaulting party had not been 
compelled to file the appeal. Notwith- 
standing the fact the Court purports to act 
under Order 17, rule 3 if the circumstances 
set out by the Court are such that an order 
under Order 9 read with Order 17, rule 2 
could be legally justified and the actual order 
passed is one under Order 9 read with Order 
17, rule 2 it is permissible for the Court to 
entertain an application for restoration 
under Order 9. Fn this ease even though the 
party was present his appearance must be 
deemed to have been only for the purpose of 
requesting for an adjournment; once the 
adjournment ís refused there was default on 
his part to prosecute the suit further. 


[Para. 6.] 


Held also: That in this case, the appearance 
ofthe plaintiff can be construed as being only 
for the purpose of making a request for 
adjournment and once the adjourment was 
refused there was default on his part to 
prosecute the suit further Hence the appli- 
cation for restoration is maintainable. 


Cases referred to : 


Pichamma v. Sreeramulu, (1918) I. L R. 41 
Mad. 286:34 M. L. J. 24 ; Munna Lal v 
Jai Prakash, (1968) All. W. R. 869: I.L. R 


(1969) 1 All. 619: A. I. R. 1970 All. 257; 
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Lalta Prasad v. Nand Kishore, (1899) All. 
W. N. 176 : (1900) I. L. R. 22 All. 66. 
Appeal under Clause 15 of the Letters 
Patent against the Order of Mr. Justice 
Shanmukham‘ dated 10th August, 1981, 
and made in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court in Application. No. 1165 of 1981 
in O. S. No. 246 of 1973. 


K. Pugal, party in person. 


K. N. Balasubramanian, appointed 
Amicus Curiae to assist the Court, 


as 


K. T. Palpandian, for first Respondent. 
K. Doraiswami, for Second Respondent. 
The Judgment of the Court was delivered by 


Padmanabhan, J.—This Original side 
appeal has been filed against the judgment 
ofa learned single Judge by which he 
dismissed Application No. 1165 of 198] 
which is filed by the appellant-plaintiff for 
setting aside the dismissal of O. S No. 246 
of 1973 in the following circumstances. The 
plaintiff's suit was taken up for trial on 26th 
November, 1979. On that day, the plaintiff 
applied for time on the ground that he had 
to obtain certain documents. The adjourn- 
ment was refused by Nainar Sundaram, J 
On the very same day, the learned , Judge 
dismissed the suit While dismissing the 
suit the learned Judge observed that the 
plaintiff had deciined to lead evidence and 
prosecute the suit on the ground that he had 
to gef documents from other sources. 
Further, the learned Judge observed that 
the plaintiff had to discharge his burdén of 
proof so as to enable the Court to consider. 
the grant of reliefs prayed for by him and 
the plaintiff was not prepared to produce 
his evidence to substantiate his case. The 
learned Judge also was conscious that there 
was no material placed before the Court for 
considering the case of the plaintiff at all. 
With these observations the learned Judge 
said : **'In the said circumstances, this Court 
has no other alternative but to negative the 
reliefs prayed for in the suit for want of sub- 
stantiation of the plaintiff's case and lack of 
evidence. Hence the suit is dismissed under 
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Order 17, rule 3 (a) of the Civil Procedure 
Code, but I make no order as to costs.” 


2. The plaintiff then filed I. A. No. 1165 of 
1981 for restoration of the suit. 


Shanmukham, J. dismissed the said applica-: 


tiqn. Before the learned Judge a preliminary 
objection was taken by the first respondent 
that the dismissal of the suit by Nainar 
Sundaram, J., on 26th November, 1979 was 
a dismissal on the merits and hence the 
plaintiff's remedy would be to file an appeal 
against the said judgment. and that an 
application for restoration of the suit would 
not be maintainable. The learned Judge 
hcld that since the order of dismissal of the 
suit was on the merits under Order 17, rule 


3 (a), Civil Procedure, the remedy of the- 


plaintiff would be to filean appeal and not 
an application for restoration. Accordingly, 
the learned Judge dismissed the application 
by his order dated 10th August, 1981 and 
hencé this O. S. Appeal by the plaintiff. 


3. The plaintiff who appeared in person 
submitted that the order passed by Nainar 
Sundaram, J., was essentially a dismissal for 
non-prosecution. He argued that the 
learned. Judge himself had refused the 
adjournment prayed for by the plaintiff and 
had noted that the plaintiff refused to 
prosecute the suit by letting in evidence. 
Consequently, the . dismissal. of the suit 
would be deemed to bc essentially for non- 
prosecution on the part of the plaintiff. The 
plaintiff further referred to Order 20, rule 
5- A, Civil Procedure Code which has been 
introduced by the Amending Act, 1976 to 
the effect that. when a party appears in 
person itis the duty of the Court. while 
delivering judgment to put in writing that 
the party hasa right- of appeal -specifying 
the Court in which the appeal would lie and 
also the period of limitation therefor. 
According .to the .plaintiff the learaed 
Judge must -be presumed to be aware 
of Order 20, rule 5-A, Civil Procedure 
Code and inasmuch as the learned 
Judge had not recorded in writing that 
an appeal would lie from that. order and 
had not stated the time within which such 
an appeal could be filed, the learned' Judge 
himself thought that he was dismissing the 
case for non-prosecution and that no appeal 
would lie from that order. 


4. Atour request Mr. K. N. Balasubra 
aniam, advanced argumentson the question- 
"2 
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whether the only remedy of the plaintiff was 

to file an appeal against the dismissal of the 

suit by Nainar Sundaram, J., or an applica- 

tion for restoration of the suit would be 

maintaipable. Mr K.N. Balasubramanian 

argued that Order 17, rule 3 (a), Civil Proce- 

dure Code could be invoked only where 

there is already some material on record to 

enable the Court to adjudicate vpon the 

issue arising for consideration in the case. 

Further, in order to attract Order 17, rule 3 

(a), Civil Procedure Code, the following con- 

ditions should be satisfied. The party toa. 
suit must have been granted time to produce 

his evidence or to cause the attendance of. 
his witnesses or to perform any other act 
necessary to the further progress of the suit 
and he must have failed to comply with the 
order of the Court. Then, he must be pre- 
senti in Court. If these conditions are satis- 
fied, then it is open to the Court to proceed, 
uncer Order 17,1ule 3 (a), Civil Pro edute 
Code. Mr. Balasubramaniam further sub- 
mitted that the language used in Order 
17, rule 3 (a) is thatif these con- 
ditions are satisfied, the Court can proceed 
to decide thesuit forthwith. According 
to the learned counsel when the Legislature 
has used the word ‘decide’ there must be 
some méterials before the Court :on the 
basis of which the Court can be said to 
have decided the case on the merits. When 
the plaintiff has not let in any “evidence or 
has failed to prosecute the suit, the Court 
would not be in a position to decide the 
suit. According to the learned counsel, it 
would be 2 travesty of justice to say that 
there has been a judgment on the merits 
when absolutely no evidence has been let in 
by the parties and essentially . the suit is 
dismissed for  non-prosecution. On the 
other hand, Mr. Paul Pandian, the learned 
connsel for the respondent relying on the 
judgment of the Full Bench in Pichamma v. 
Sreerammu >, stated that when a plaintiff is 
present and the Court dismisses the suit in 
a situation contemplated under Order 17, 
rule 3 (a), Civil Procedure Code, it could 
only be a decree and the right . of the party 
wasto file an appeal. The learned counsel 
further argued that the very provision itself 
contemplates that when an adjournment has 
been granted toa party fora particular 


—— a —M————— —— 
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purpose and the party does not comply with 
the purpose for which the adjournment has 
been granted, the Court will be entitled to 
pass a judgment on the merits. In such 
cases, only an appeal would lie and not an 
application for restoration. 


S. Thougha number of cases were cited 
at the Bar, in the view that we take, it is 
unnecessary to referto allthe decisions. 
Mr. Paul Pandian conceded that on the facts 
ofthe Full Bench case in Pichamma v. 
Sreeramulu*, there were materials in the form 
of oral and doeumentary evidence adduced 
on the side of the plaintiff ona considera- 
tion of which the Court passed -the decree 
in favour of the plaintiff. Mr. Paul Pandian 
has not been able to cite before us any case 
where the suit happened to be dismissed for 
want ofany evidence on the side of the 
plaintiff where the entire burden of proof 
was on him and that it was construed to be 
a decision on the merits. and the only remedy 
available to the plaintiff was held to be to 
file an appeal. 


6. Onething that cannot be disputed is 
that Order 17, enables a Court to decide a 
case either under Order 17, rule 3 or under 
Order 17, rule 2. In the circumstances, 
what exactly, the Court has done will depend 
upon the facts and circumstances of the 
situation. The fact that the Court has cited 
the provisions of Order 17, rule 3 (a) for the 
purpose of dismissing the suit wil] not be 
conclusive on the question whether the 
decision was on the merits or not. In 
every case the Court will have to lift the 
veil and find out whether really the decision 
was on merits. If the Court comes to the 
conclusion that the suit happened to be 
dismissed really on the ground of non- 
prosecution on the part of the plaintiff, 
then notwithstanding the fact that the pro- 
vision of Order 17, rule 3 (a) has been cited 
by the Court, it will be open to consider the 
order as really one for non-prosecution and 
not on the merits. If an order in law and 
substance is an order under Order 9, though 
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purported to ^be under Order 17, rule 3 it 
would cause unnecessary expenditure of 
time and money toan aggrieved party if he 
is compelled to file an appeal instead of an 
application for restoration. Obviously, ina 
majority of such cases, particularly in cages 
where the suit is dismissed for non-prosecu- 
tion, the decree cannot be at all on the 
merits as there will be no evidence at all 
for the appellate Court to consider. The 
present case isa clear illustration of the 
same. In such a case all that the appellate 
Court could do, if it accepts the case of the 
appellant, will be to set aside the decree on 
the ground that the trial Court was not 
justified in proceeding under Order 17, rule 
3 and remand the case. Thus the parties 
will be in the same position as they would 
have been if the defaulting party had been 
otiginally permitted to file a restoration 
application and had not been compelled to 
file an appeal. Weare of the opinion that 
notwithstanding the fact the Court purports 
to act under Order 17, rule 3, if the circum- 
stances set out by the Court are such 
tha} an order under Order 9 read with 
Order 17, rule 2 could be legally 
justified and the actual order passed is 
one which could be legally passed under 
Order 9 read with Order 17, rule 2 it is 
permissible for. the Court to entertainan 
application for restoration under Order 9. 
In this case, even though the party-was 
present his appearance must be deemed to 
have been only for the purpose of requesting 
for an adjournment. Once the adjournment 
was refused, there was default on his part 
to prosecute the suit further. This position 
is supported by a Full Bench decision of the 
Allahabad High Court in Munna Lal v. 
Jai Prakash', There, the facts are these. A 
suit was filed by the respondent against 
the appellant for rendition of accounts 
and recovery of commission. 6th May, 
1965 wa:an adjourned date of hearing. 
On that date, the defendant was absent 
and the Court recorded. an order 
in the order sheet to .the following 
effect: “This is an adjourned date of hearing 
because the -defendant had been allowed 
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adjourment on the previous date, viz , 14th 
April, 1965. The defendant to-day | has 
failed to appear and in my view this suit 
should be heard under rule 3 of Order 17, 
Givil Procedure Code. I accordingly pro- 
cegd to hear the suit under ` Order 17, 
rule 3, Civil Procedure Code”. Thereafter 
the plaintiff's witnesses were examined and 
the next day was fixed for judgment. On 
7th May, 1965, the Court delivered its judg- 
ment, decreeing the suit on merits. The 
appellant then filed an application to set 
aside- the decree . treating it as ex-parte 
decree. The application wás dismissed for 
the following reasons: ‘‘For the reasons 
given in the English note dated 6th May, 
11965, the suit was decided under Order 17, 
rule 3, Civil Procedure Code, and therefore, 
this application for setting aside the decree 
is not maintainable and is hereby rejected." 
In this situation, ihe following question was 
referred for-the opinion-of the Full Bench 
‘‘whether a decision recorded specifically 
under Order 17, rule 3 of the -Code of Civil 
Procedure would exclude relief under the 
provisions contained in Order 9 of the Civil 
Procedure Code irrespective ofthe question 
whether, in recording. its decision under 
rule 3 the Court acted rightly or wrongly?”’. 
The Full Bench answered the question 
referred to in these terms:— 


j “Our answer to-the question referred | is 

that it is permissible to entertain an appli- 

cation for restoration under Order 7, even 

: when the Court purports to act nnder 
Order 17, rule 3 if the circumstances set 
out by the Court are such that an order 
under Order 9 read with Order 17, rule 2 

. would be legally justified and the actual 
-order passed is one which ‘could be legally 
panee under Order 9 read with Order 17, 
rule 2”. , 


~~ ae -- 


After extracting a passage 
Bench. decision of that Court in Dalta 
Prasad v. Nand Kishore’, the Allahabad 
High Court observed thus: 


"What has been said by.the Full Bench 
- regarding section 103 (Order9, rule 9) 

applies ‘equally to. Order 9, rule 13. A 

-suit is decreed under Order 9, rule 6, if 

apart from the meré description which the 
re ee te ee beh 
2. (1899). All. W. N. 
ll. 66. 
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Court gives to its gerin; the real meaning 
and substanee of the Court's action .is 
when it proceeds to decree the suits on the 
view that the . plaintiff appears and 
the defendant does not. We have 
accordingly come to the conclusion that, 
if the facts, on the basis of which the 
Court has proceeded under Order 17, rule 
_3are such that order under Order 17, 
rule 2 read with Order 9, would be legally 
justified and the order actually passed is 
;also one which could be legally passed 
under Order 9,it is permissible-to hold 
that the order is an ‘order, under Order 9, 
and thatan application under Order 9, 
rule 9 or 13as the case may be, lies." 


The Allahabad High Court then observed :— 


“The view, which we are taking, appears 
to us to be just. and equitable also." 


We are in respectful agreement with the 


view expressed by the Full fenes of the 
Alahabad High Court. 

7, In this case, we can construe the 
appearance of the plaintiff as only for the 
purpose o? making a request for adjourn- 
ment. Thereafter, he has failed to 
prosecute the suit. Even though the learned 
Judge has stated that the suit was being 
disposed of under Order 17, rule 3, the real 


meaning and substance of the Court’ 8 action 


is only to dismiss the suit for non-prosecu- 
tion. Wetherefore hold that the applica- 
tion for restoration is maintainable. 


$. Shanmukham, J., has dismissed the 
application only on the ground that an 
application for restoration is not mainain- 
able. He has not expressed any, opinion 
whether the appellant is entitled to have the 
suit restored. We therefore remit the 
matter back to the original ‘side of this 
Court for the application being taken on file 
and disposed of on the merits. The appeal 
is allowed. However, there will be no order 
as to costs. 


Ws record our appreciation for the valuable 
assistance rendered to us by Mr. K. N. Bala- 
subramanian with his lucid and learned 
arguments. 


R. S. Appeal. allowed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MÁDRAS. 


PRESERT:—S. Nainar Sundaram, J. ` 


Sivachidambaram = Appellant* 
y. 
/ 
Annamalai Mudaliar and another 
— Respondents. 


(A) Pondicherry Cultivating Tenants Pro- 
tection Act (IX of 1971), sections 2 (a) and 2 
(b)— Cultivating Tenant ‘cultivation’ and 
‘land’ —De finition of —Kuthakai-of cocoanut 
trees for collecting the usufruct, whether 
lease or liceace—Kuthakaikararar, whether 
entitled to benefits of the Act—'Kuthakar 
relating to cocoanut trees, whether includes 
the land also—Test as to who can claim bene- 
fits as cultivating tenant under the Act. 


(B) Words and Phrases—'*Küthakai" and 
*tKuthakai Karan" —Meaning. 


On the questions whether ‘kuthakai’ relating ` 


tococoanut trees would include the land 
also, and whether a  kuthakaikarar of 
cocoanut trees for collecting the usufruct 
would be entitled to the benefits of the 
Pondicherry-Cultivating Tenants, Protection 
Act, D 


Held: Apart from any other test to be 
satisfied to find out as to whether a person 
could claim the benefits and piotection asa 
cultivating tenant under the Act, primarily 
it has got to be established that the deinise 
was of the land and such a demise was for 
cultivation, the meaning of which is the use 
of  landfor the purpose of agriculture 
or horticulture. The word . agriculture’ 
means the performance of operations 
like tilling of the land, sowing of 
the:seeds or planting in order to raise pro- 
ducts of some utility and the nature of pro- 
ducts raised on the lands. The primary 
sense in which the term ‘agriculture’ is used 
—ager, field, and culture cultivation, is, culti- 
tion of the field for purposes of effectively 
raising produce from the land. The presence 
————— d —— AQ ED 

*S. A. No. 866 of 1982. 25th November, 1983. 
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Of raising the produce.from the land by per- 
formance of operations is ‘agriculture’. The 
term agriculture connotes the integrated 
activity of a person beginning with tilling of 
the land, sowing of the seed, weeding, tend- 
ing, harvesting and rendering the produce 
fit for the market. Agriculture with ts 
grammatical variations and cognate expres- 
sions, shall include horticulture, The strict 
meaning of ‘agriculture’ according to. its 
derivation means the cultivation of a field, 
the cultivation of an open space as opposed 
to horticulture the cultivation of a compar- 
atively small enclosed space. Agriculture 
includes horticulture. These are primary 
aspects to be adverted to and satisfied before 
it could be stated that there has been a 
transfer of land under a tenancy agreement, 
express or implied, for cultivation, meaning 
thereby the use of the land for the purpose of 
agriculture or horticulture. 
is contemplated under the Act, and that is, 
the tenant must contribute his own physical 
labour or that of any member of his family 
in the cultivation so that he could become a 
cultivating tenant. [Para.10] 


In the present case, the controversy between 
the parties cannot be solved by merely giving 
the finding as to whether the demise was of 
the usufructs alone or of the land also. 
There ought to bea probe into the further 
question as to whether the plaintiff fulfils 
the character of a cultivating tenant under 
the Act and an answer found therefor on 
factual materials. For this, the Court will 
also find outas to whether the land Was 
transferred for cultivation, namely, the use.of 
the land for purposes of agriculture or horti- 
culture and as to whether the plaintiff 
contributed -his own physical labour 
or thatofany member of the family 
in the cultivation of the land. 

[Paras. 14 and 15.] 
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Appeal against the decree of the II 
Additional Court Pondicherry in Appeal 
Suit No. 136 of 1981, preferred against the 
decree of the Court of the Principal District 
eT Pondicherry in Original Suit No. 666 
o š i 


G. Masilamani, K. Surendranath and 
T. P. Manoharan, for Appellant. 

J, Stanslas and R. Gøpalakrishnan, for lst 
Respondent. 


R. Shanmugham, for 2nd Respondent. 
The Court delivered the following 


JupGwENT.—The second defendant in O. S, 
No. 666 of 1980 on the file of the Principal 
District Munsif, Pondicherry is the 
appellant inthis second appeal. The first 
respondent herein is the plaintiff and the 
second respondent herein is the first defen- 
dant in the suit. The plaintiff laid the suit 
for a permanent injunction restraining the 
defendants from in any manner interfering 
with his peaceful possession and enjoyment 


of the suit property. The suit property was - 


described in the schedule as follows: 


. *Pondicherry— Orleonpet Commune, 
Sarampsoom, Cadestre Numbers 65, 66 
76, 102, 104, 62, 66-B and a coconut thope 


in No. 86 total extent is 3 kani, 37 
kulies,." ` i 


The plaintiff, in support of the above prayer, 
put forth the following allegations: He is 
a cultivating tenant in respect of the suit 
property. The suit property comprises a 
coconut tope in Cadastre No. 86 and the 
lease spccifically covers the coconut tope 
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also. The first defendant claims to have 
leased out the coconut tope in Cadestre 
No. 86 to the second defendant and the 
sscond defendant is trying to interfere with 
the peaceful possession and enjoyment of 
the suit property by the plaintiff. The 
plaintiff has the right statutorily available 
to him under the Pondicherry Cultivating 
Tenant’s Protection Act, X of 1971, 
hereinafter referred to asthe Act. The first 
defendant contested the suit by stating that 
the plaintiff is not a lessee in respect of the 
coconut tope in Cadastre No. 86 and he was 
only a licencee for plucking the coconuts 
and even that licence was terminated and 
subsequently, the second defendant has been 


^ 
. 


given that tight, and the plaintiff cannot 
Come under the definition of a ‘cultivating 
tenant’ as defined in the Act. Ihe written 
statement of the second defendant 
practically ran more or less on the same 
lines as that of the first defendant and he 
reiterated that the plaintiff was only a 


licensee for collecting the usufrusts from, 


the coconut tope On the pleadings put 
forth by the parties, the fifst Court 


formulated the following issues : ` 


*]. Whether the plaintiff is lessee in 
respect of the suit coconut tope or is 
only a licensee? i 


2. Whether the plaintiff is in possession 
and enjoyment of the suit properties? - 


3. Whether the second defendant is in 
possession of the suit cocount toppu?" 


4. Whether the plaintiff is entitled for 
issue of injunction as prayed? 


S To what relief is the plaintiff entitled? 


The first Court examined the evidence, oral 
and documentary placed by the parties in 
the case and on issue No. 1, it came to the 
conclusion that the plaintiff is only a licensee 
for the usufructs from the cocount tope in 
Cadastre Ne. 86. With regard to issue 
Nos. 2 to 4, the possession of the lands, 
other than the coconut tope in Cadestre 
No. 86, having had been admitted by the 
first defendant and over which the second 
defandent did not make any claim, the first 
Court came to the conclusion that the 
plaintiff is entitled to a decree as prayed 


(j 


. lower 


r 


1]. 


for, except with regard to the coconut tope 
in Cadastre No. 86. As a result, the suit 
was decreed as prayed for, except with 
regard-to the coconut tope in Cadastre 
No. 86. The plaintiff's claim in respect of 
the coconut tope. in Cadastre No. 86 was 
dismisscd. The plaintiff appealed and the 
appeal, A. S. No. 136 of 1981 was heard and 
disposed of by the Second Additional 
District Judge, Pondicherry. Before the 
appellate Court, the parties 
appear to have taken out applications for 
adducing further documentary evidence. 
The first defendant had two earlier lease 
documents for Faslis 1388 and 1389 entered 
into by the plaintiff with it, marked as 
Exhibits B-4 and B-5. The plaintiff had an 
earlier document of sub-lease by tbe then 
lessee to a third party, dated 6th December, 
1965, marked as Exhibit A-8. I will have 
o:casion to refer to Exhibits B-4 and B-5 at 
alater stage. The lower appellate Court, 
on an assessment of the factual materials, 
including the new documents placed before it, 
came to the conclusion that the lease in 
respect 8f Cadastre No. 86 is not only of the 
usufructs of the coconut tope but also of the 
land therein. In this view, it chose to 
teverse the judgment and decree of the first 
Court in respect of Cadastre No. 86 and 
decreed the suit of the plaintiff in respect 
of this item also. Thus, the plaintiff has 
now obtained the reliefs be asked for in 
respect of Cadastre No. 86 also. This 
second appeal is directed against the judg- 
ment and decree of the lower appellate 
Court. 


2. At the time of admission of this second 
appeal, the followings substantial questions 
of law were mooted out for consideration: 


*1. Whether the lower appellate Court 
was right in its interpretation of the Tamil 
word ‘Kuthakai’ relating to coconut 
trees, would include the land also? 


2. Whether the lower appellate Court wa? 
right in holding that a ‘kuthakaikarar 
of coconut trees for colleciing the 
usufruct would be entitled to the benefits 
of the Pondicherry Cultivating Tenants’ 
Protection Act? ee 


3. Imust point out that the submissions 
made by the learned counsel for the segond 


- 


Mu 
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defendant as well as the learned counsel for 
the plaintiff practically travelled beyond the 
substantial questions of law mooted out for 
consideration and | permitted such sub- 
mission in order to decide the matter com- 
prehensively. In my view, they do touch 
upon questions of law, substantial indeed 
and a decision on them cannot be obviafed. 
Learned counsel for the plaintiff advanced a 
particular submission, which was not 
projected before the Courts below in the 
manner now advanced before me and that is 
a question of law simpliciter, reflecting an 
er of a learned single judge of this 
ourt. i 


4. Mr. G Masilamani, learned counsel for 
the second defendant, would submit that so 
far as Cadestre No. 86 is concerned, the 
subject-matter of demise in favour of the 
plaintiff was only the rightto pluck the 
coconuts or, in other words, learned counsel 
would submit that it could be only either a 
licence to pluck the coconuts or a lease of 
the land. Secondly, learned counsel would 
submit that even if the ‘lease could be 
considered as the lease of the land, yet, the 
plaintiff must satisfy the definition of a 
‘cultivating tenant’ under the Act, in that, 
he must prove that the land was leased for 
agricultural purposes and that the plaintiff 
or a member. of his family contributes his 
own physical labour in the cultivation of 
«he land. 


—- 


5. Mtr. J. Stanislas, learned counsel for the* 
plaintiff, would submit that the demise was 

not of the usufruets alone or, in other words, 

a lease or licence to pluck the coconuts alone, 

but the lease was of the land also. Learned 

rounsel further advanced a proposition that 

even assuming that the lease was only of 
the usufructs or, in other words, it conferred 

onlya right to pluck the coconuts, the 

plaintiff would still fall within the definition 

of a ‘cultivating tenant’ under the Act. For 

this proposition, learned counsel has drawn 

support from a judgment of Mohan, J., in 

Saravanan v. Sri Vedaranyeswaraswami 

Devas thanam!. 


6. Before Í go into the other questions, it 
has become incumbent for me to examine the 
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: Ramanujam, J. 


counsel for the plaintiff Mohan, J., in the 
decision referred to above; had to deal with 
a case where the plaintiff laid a suit fora 
permanent injunction  contending that a 
bere right to pluck coconuts could amount 
to a lease and so long as the lease is subsist- 
ing between the parties, he would be entitled 
to the benefits of the Tamil Nadu Cultivat- 
ing Tenant's Protection Act (XXV of 1955,) 
hereinafter referred to as the Tamil Nadu 
Act, and therefore, he could not be evicted, 
nor could his enjoyment be disturbed. In 
defence, it was contended in that case that 
a bare right to pluck coconuts would not 
amount toa lease, but was only a licence. 
This defence prevailed with the Courts 
below and the matter came up before the 
learned Judge by way ofa second appeal. 
Before the learned Judge, reliance was 
placed upon two rulings of this Court, one 
of a Bench and the other of a single Judge. 
The decision of the Bench is the one found 
in Venugopal Pillai v. Thirunavukkarasut. 
The decision of the single Judge is the one 
found in Ranga lyengar v. Sivasami Panda- 
ram?.. The attention of the learned Judge 
was also drawn to a judgment of 
in Venkatachalapathi 
Odayar v. Rajalakshmi Ammal?, but he 
chose not to follow the same. Presently I 
will have occasion to discuss the import of: 
these decisions, but suffice it to point out at 
this juncture.that Mohan, J., opining that 
the rulings in Venugopal Pillai v~. 
Thirunavakkarasu! and Ranga Iyengar v. 
Sivasami | Pandaram? have decided the 
question faced by bim, upheld the pleas of 
the plaintiff in that case, and allowed the 
second appeal holding the plaintiff to be. a 
lessee. As against this, Mr. G. Masilamani, 
learned counsel for the second defendant, 
would submit that the plaintiff could derive 
no support from the above ruling of Mohan, 
J.,for a decision on the question as -to 
whether the plaintiff could fall within the 
definition of a ‘cultivating tenant’ within the 
meaning of the Act, the provisions of which 
are more or less in pari materia with the 
provisions of the Tamil Nadu Act, in view 
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of the decision of a Bench of this Court in 
Govindaswami v. Mahalakshmi Amman, 
where the Bench found that the grant of the 
usufructs of the cocenut trees would not 
amount to any lease of the land and the 
lessee under such demise, would not bea 
cultivating tenant under the Tamil Nadu 
Act. Learned counsel submits that the 
attention of Mohan, J. was not drawn to 
this judgment of the Bench which is squarely 
on the point and the other two rulings relied 
on by the learned judge did not in fact,' 
decide this moot question as to when and 
how a person could fulfil the character ofa 
‘cultivating tenant’ and hence, the appro- 
priate ruling to be followed is the one 
expressed by the Bench in Govindaswami v. 
Maaalakshmi Ammal!. In view of these sub- 
missions,I am obliged to examine the 
rulings referred to above to find out and 
express an opinion as to which of the rulings 
should be appropriately applied with 
reference to a question of the present nature, 
arising under the Act, the provisions of 
which, as stated above, are more or less in 
pari materia with the provisions of the Tamil 
Nacu Act. 


7. In Venugopal Pillai v. Thirunavakkarasu? 
Rajamannar, O. CJ, and Yahya Ali, J., 
dealt with the question as to whether the 
rightto tap the coconut trees for toddy 
would confer the right of a lessee or only 
that of a mere licensee. It was a case ofa 
lease of coconut trees for the purpose of 
drawing toddy.. The document which was. 
executed between the parties showed that the 
lessee obtained the right only to the toddy 
yield from the trees and the right to enter 
upon the land for thegaid purpose. But, it 
was olear from it that the lessee did not 
obtain any right in law to the land. It was 
held by the Bench that so far as the land was 
concerned, the lessee was a mere licensee 
and his right to enter into the land was only 
so long as he had the right to enjoy the 
toddy yield from the trees. There wasa 
further question in that case, namely, 
whether such a right as was granted to the 
lessee, the right of drewing toddy would be 
‘immovable property’ within the definition of 
tha: term in the Transfer of Property Act. 1 
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must frankly point out that such a question 
does not arise for consideration at all in the 
preseat case and this has also been 
pointed out by the Bench in Govindaswami 


yv Mahalakshmi “¥ AmmaP , "Tbe following 


observation of the Bench in Govindaswami 
v. Mahalakshmi Ammal?, clearly brings ‘out 
the inapplicability of the ratio of the Bench 
in Venugcpal Pillai v. Thirunavakkarasu?, 
to the questions which have directly arisen 
under the Act: 


“We are not however concerned in this 
case with any such provision of the 
Transfer of Property Act or whether 
a lease of usufruct from trees: will 
be immovable property ; what we have to 
, see is whether there has been a lease of 
theland. There can be no doubt that the 
appellant's right was to enjoy only the 
coconut yield from the trees which 
' derived their nutriment from the land. It 
may be that such a benefit amounts to an 
interest in immovable property. But that 
is not the same thing as saying that there 
has been a transfer of the land itself. 1n 
the case cited above, the distinction that 
there could bea transfer of interest in 
immovable property without there being 
a transfer of the land has been 
recognised." 


8. The question has got to be primarily 
examined with reference to the definitions 
found adumbrated in the Act. Certain 
definitions need advertance for the purpose 


of apreciating the question, assessing the ` 


same and answering it one way or the other. 
Section 2 (a) of the Act defines ‘cultivating 
tenant’ as follows : l 


‘‘Cultivating tenant means a person who 
contributes his own physical labour or 

, that of any member of his family, in the 
cultivation of any land belonging to 
another, under an agreement express or 
implied on condition of paying rent 
therefor in cash or in kind or delivering or 
receiving a share of the produce and 
includes :— 
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| (/ any such person who continues in 
possession of the land after the determina- , 
‘tion of the agreement : 


(il) the heir of such person, if the heir 
contributes his own physieal labour or 
that of any member of his family in the 
cultivation of such land ; 


(iii) sub-tenant if he contributes his 
own physical labour or that of any 
member of his family in the cultivation of 
such land ; 


(iv any such sub-tenant who continues 
in possession of the land notwithstanding 
that the person who sublet the land to 
such sub-tenant ceases to have the right 
to possession of such land: and 


(v) 'a person who cultivates the land on 
paynient of waram; but does not include 
a mere intermediary or his heir” 


"cultivation! as 
follows : P 


** ‘Cultivation’ means the use òf lands for 
the purpose of agriculture or horticulture 
and a person is said to carry on personal 
cultivation on a land when he contributes 
his own physical labour or that ofthe 
. members of his family in the cultivation: 
of that land." , 


Section 2 (f) defines ‘land’ in the following 
terms : ` 


- ** ‘land’ means and used for the purpose of 
agriculture of horticulture and includes 
any building, or any waste vacant or forest 
land appurtenent thereto,- and any house- 
site belonging to the landlord and let to the 
cultivating tenant under the same agree- 
ment of tenancy." 


Similar definitions occurring in the Tamil 
Nadu Act were the subject-matter of scrutiny 
for the purpose of finding óut an answer for 
a similar question arising more or less on 
similar facts in Govindaswami ~V. 
Mahalakshmi Ammal. The Bench con- 
eentrated on two aspects, namely as"to 
whether there was a transfer of the land by 
way ofa lease, express or implied, and 
secondly, whether such transfer was for 


` 
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agricultural purposes.  Construing the 
contents of the document involved in that 
case. the Bench held that there had been no 
lease of the land. But, the Bench has 
further countenanced that even if the first 
question is to be answered in the affirmative, 
yet, the lease could not be automatically 
regarded as one for agricultural purposes in 
the absence of satisfaction of the other 
tests of ‘agriculture’. Reference was made 
to the decision of the Supreme Court in 
Commissioner of Ineome-tax v. Benoy Kumar 
Saras Roy’. The Supreme Court pointed 
out that the ‘term ‘agriculture’ would 
comprise within it (1) basic operation like 
tilling of the land, sowing seeds, planting 
ete., such basic operations requiring 
expenditure of human skill and labour on 
the land itself and (2) other operations which 
have to be resorted to by the agriculturist 
and which are absolutely necessary for the 
purposes of effectively raising the produce 
from the land, referred to as subsequent 
operations like protecting the crops, pruning, 
cutting, harvesting, etc. The Supreme 
Court held that where there had been no 
sowing or planting but only subsequent 
tending and protection of the produce as 
in the case ofa forest, it would not be 
agriculture. This view was reiterated in the 
subsequent pronouncement of the Supreme 
Court in Commissioner of Income-tax, Bihar 
and Orissa v. Sri Ramakrishna Rao*, After 
adverting to the above dicta of the Supreme 
Court, the Bench in  Gavindaswami v. 
Mahalakshmi Ammal?, observed as follows: 


“t... What is therefore essential to 
constitute an agricultural operation is the 
tilling of the land, sowing seeds, planting 
and similar operations on the land. The 
more presence of subsequent operations 
without there being the basic operation 
referred to above, as in the case of forest 
produce and spontaneous growth, could 
not be agricultural operations. In other 
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words, if there are no basic operations as 
_referred to above, there cannot be an 
agricultural operation.” 


On the facts of that case, the Bench held 


` that there wasno demise of the land at all. 


This decision of the Bench is squarely on 
the point and has discussed the provisions 
of the Tamil Nadu Act. The provisions of 
the Act being similar to the provisions of 
the Tamil Nadu Act there cannot be 
any ambiguity that the decision of the 


Bench in Govindaswami v. Mahalakshmi 
Ammal’, must hold the field ‘until 
and unless over-ruled by a larger 


Bench of this Court or bya decision of 
the highest Court in the land. The Bench, 
in Govindaswami v. Mahalakshmi Ammal!, 
categorically pointed out the inapplicability 
of the ratio in Venugopal Pillai v. 
Thirunavakkarasu?, to the — question as to 
when a person could be a cultivating tenant, 
arising under the Tamil Nadu Act, which 
question was the same as the one which has 
arisen before me, of course, under the Act. 


9. Coming to the ruling of the single Judge, 
V.Ramaswami, J, in Renga Iyengar v. 
Sivasami Pandaram?, which has also been 
referred to by Mohan, J., I find there the 
question which arose and which came to be 
decided by V. Ramaswami, J., was as to 
whethera lease of the right to collect the 
usufructs from the coconut trees was an 
agricultural lease of animmovable property 
so as to entail determination of such lease, 
and the learned Judge did find that there 
was no leas: of the land itself, yet after adver- 
ting to the decision in; Venugopal Pillai v. 
Thirunavakkarasu?, held that it was an agri- 
cultural lease with respect to immovable 
property and, in the absence of termination 
of such lease, the suit for recovery of posses- 
sion was not maintainable. That was also 
nota decision rendered on the question as 
to when a person could be a cultivating 
tenant with reference to the provisions of 
either the Tamil Nadu Act, or the Act, on a 
construction of whieh alone as answer to 


> 
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‘the question could be found, os dene by 
the Bench in Govindaswami v. Mahalakshmi 
Ammal, 


cultivating tenant under the Act, primarily it 
bas got to be established that the demise 
was of the land and such a demise was for 
cultivation, the meaning of which is the use 
of the land for the purpose of agriculture or 
horticulture. Section 2 ( f) of the Act says 
that ‘land’ means land used for the purpose 
of agriculture or horticulture. The word 
‘agriculture’ means the performance -of 
operations like tilling of the land, sowing of 
the seeds or planting in order to raise pro- 
ducts of some utility and the natare of the 
products raised on the lands is immaterial. 
The primary sense in whichthe term 
‘agriculture’ is used is-ager field and culture- 
cultivation, i e., cultivation of the field for 
purposese of effectively raising produce from 
the land. The presence of raising the 
produce from the land by performance of 
operations is ‘agriculture’. The term agri- 
culture’ c1aaotes th2 integrated activity of 
a person beginning with tilling of the land, 
sowing of the seed, Weeding, tending, 
harvesting and rendering the produce fit for 
the market Agriculture with itsgrammatical 
variations and cognate expressions, shall 
include horticulure. The strict Meaning of" 
‘agriculture’ according toits derivation means 
the eultivation of a field, the cultivation of 







use of the land for the purpose of agriculture 
or horticulture. There is a further test contem- 
plated under the Act and that is, the tenant 
must contribute his own physical labour or 
that ofany member of his family in the cultiva- 
tion, so that he could become a cultivating 


rcc CE CC E 
1. (1963) 2M. L.J. 137. 





M. L. J.—54 


` cultivation of the land. This is 


425 


tenant.. The Bench, in Govindaswami v. 
Manalakshmi Ammal}, had no occasion to 
advert to this last test because, on the 
application of the first of the two primary 
taste, it found that there had been no 
demise of the land at all The Bench abso 
countenanced that it is not necessary for 
the purpose of an agricultural lease that the 
lessee should do both the basic as wellas 
the subsequent Operations, it would be 
Sufficient if the basic operations had been 
done by somebody else even years earlier; 
and both sets of operations need not neces- 
sarily have been done by the same individual 
or within a specified period of time. . It was 
further pointed out that there can bean 
agricultural Jease in regard to coconut trees 
planted already and existing on the land an 
the time the lessee takes the property ot 
lease. Onthe whole, the decision of the 
Bench eiterates that two primary tests 
should be satisfied, namely, that the lease 
should be of the land andit should bea 
lease for agricultural purposes I must add 
that the tenant must further satisfy the test 
of contribution of his own physical labour 
orthatofany member of his family in the 
the require- 
ment of the statute. With due respect, I 
must point out that neither the provisions of 
the Tamil Nadu Act nor the àbove tests have 
been adverted to by Mohan, J , in Saravanan 
v. Sri Vedaranyeswaraswami Devasthanarn?, 
Obviously, the attention: of the learned 
Judge was not drawn to the decision of the 
Bench in Govindaswami v. Mahalakshmi 
Ammal’, The answer to a question of the 
present nature cannot be found by merely 
adverting tothe aspect as to whether the 
lease was of an immovable property. The 
ingredients to be satisfied under the Tamil 
Nadu Act to find out as to whethera person 
could be a: cultivating tenant under it, have 
also not been adverted’ to by Mohan, J, 
Mchan,.J. declined to follow the decision 
of Ramanujam, J., in Venkatachalapathy 


Odayar v. Rajalakshmi Ammal, jn my. 

view, this is of no consequence © at ail 

because, Ramanujam, J., also had no 
ry 
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occasion to consider the -provisions of the 
Tamil Nadu Act to spell out as to whether 
a person was a cultivating tenant within the 
meaning of the Tamil Nadu Act. There, the 
learned Judge was more concerned with the 
question as to whether the transaction between 
the parties isa lease or a licence, so, as to 
find out whether there should be determi- 


nation of the tenancy in case the transaction - 


is:a lease, or a mere revocation of the 
licence in case of the transaction is a 
licence. The discussion which ‘has pro- 
ceeded, obliges me to hold that the ruling 
in Govindaswami v. Mahalakshmi Ammal!. 
isstrictly.on the point and it will have to 
held the field, and that is the rule that will 
govern the proposition arising in this case. 
If this position. is. appreciated, I cannot 
subscribe my support to the extreme proposi- 
tion put forth by Mr. J. Stainislas, learned 
counsel for the plaintiff, that even ina case 
where the lease is of the usufructs alone or, 
in other words the grant is only ofa right to 
pluck the coconuts, still the plaintiff could 
beequated to a cultivating tenant within 
the meaning of the Act. : 


11. But, eschewing of the extreme , conten- 


tion put forth by Mr. J. Stanislas, learned. 


counsel for the plaintiff, would not bring 
abouta solution to the other questions, 
namely,as to whether there was, in fact a 
transfer of the land for cultivation and 
further as to whether the plaintiff satisfied 
the definition ofa cultivating tenant under 


Mr. G. Masilamani, learned counsel for 
would submit that 
except for a reference to the land is one of 
the receipts in Exhibits A-1 series, the 
receipts for payment of rents, there is no 
other material evidence placed in, the case 
by the plaintiff to establish that the transfer 
was of the land also. Learned counsel 
would.submit that the lower appellate Court 
erred in brushing aside Exhibits B-4 and 


12. 


- B-5, the documents of leasé executed by the 


plaintiff himself for faslis 1382 and 1383 
wherein it.has been made ciear that the 
plaintiff has got only a right to the usufructs 
from the coconát. tope. Learned. counsel 
for the second defendent would also express 
a gcigvance over the lower appellate Court 


* drawing an adverse inference against the 


defendants from the copy of the petition 


——— 
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flleé before the Revenue Court in spite of 
the specific averments therein that the plain- 
tiff is nota cultivating tenant in respect of 
the coconut trees, though be claims to be 
one. 

f 


13. On those aspects, Mr. J. Stanislas, 


learaed counsel for the plaintiff, has much to 
say in answer. 
No. 86 has been written by the concerned 
emplayee of the first defendant temple is one 
ofthe receipts in Exhibit A-1 series and 
further, there isa specific reference to the 
land in that receipt in Exhibit A-6, a copy of 
the petition filed by the first defendant for 
eviction of the plaintiff under the Act 
Cadastre No. 86, has been specifically 
mertioned in Column No. 5 thereof, though 


in some other place it is stated that the ^ 


plaintiff is nota cultivating tenant in respect 
ofthe coconut tree, in spite of his claiming 
to be so, Exhibits B-4 and  B-5 
cannot at all be relied. on because, 
as pointed -out by the lower appellate 
Court, the writings therein? above 
the signatures of the plaintiff, which writings 
refer to the right to enjoy the coconuts alone, 
are subsequent interpolations in different 
ink, and the lower appellate’ Court has 
appreciated these factual aspects when it 
came to the conclusion that the lease was 
not a lease of the usufructs alone, but of the 
land also. | 


14. May be, I would have been persuaded 
to accept the submissions made by the 


learned counsel for the plaintiff. But I could 


not do so because the judgment of the lower 
appellate Court suffers certain 
infirmities which cannot be omitted to be 
taken note of by me. The lower appellate 
Court has not even set out the points for 
determination. Itis true that this. by itself 
may not vitiate its judgment. But, it has not 
assessed the question at all after, adverting 
totheentirety of the evidence, oral and 
documentary, placed in the case. 
appellate Court has | chosen to 
advert to Exhibit B-4 and Exhibit A-8 alone, 


though there is a reference to the earlier : 


petition for eviction taken out by the first 
defendant; without pointendly referring to 
the exhibit number. Stating that the first 


defendant has not produced. any document . 


the land in Cadestre 


to show asto whom 
leased out, the lower 


No. 86 has been 


He submits that Cadestre. 


legal . 


The lower , 


x Uh 


+) 


. appellate Court. 
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appellate Court has drawn the inference 


- that the lease must be of the land also. I am 


not able to appreciate and  susíain this 
negative approach on facts. I find that 
Exhibits B-4 and B.5 were not marked as 
such by consent, as that it can be argued that 
the plaintiff cannot eschew consideration of 
these documents by pointing out alleged 
interpolations. But Mr. G. Masilamani, 


learned counsel for the second defendant, ' 


would submit that the lower appellate Court 
ought not to have opined that the writings 
therein referring to the usufructs alone, are 
subsequent additions, without giving an 
opportunity to the parties to explain this 
aspect. As stated above, Exhibits B-4 and 
B-5 have not been marked by consent. The 
parties were not called upon to explain and 
omment upon any discrepant writings found 
herein by rendering the appropriate 
evidence therefor. ín the absence of such 
evidence, it will not be fair and proper to 
draw any adverse inference from these 
documents. I also find that significantly 
there isg total omission on the part of the 
iower appellate Court to advert to the oral 
evidence and the learned counsel appearing 
for both sides before me are very much on 
this lacuna in the judgment of the lower 
The evidence has not been 
assessed not only on the question with 
reference to the property demised but also 
with reference to the character of -the 
plaintiff being a cultivating tenant under the 
Act. Thesolution to the controversy that 
has arisen between the parties cannot be 
found by. giving a finding only on the 
question as to whether the demise was of 
the usufructs alone or of the land also, but 
there ought to be a probing into the further 
question as to whether the plaintiff fulfills 
the character ofa cultivating tenant under 
the Act and an answer found therefor on 
factual-materials. The second aspect has 


been glaringly omitted to be taken note of. 


both by the first Court as well as. the lower 
appellate Court. Asa final Court of fact, 
the lower appellate Court is duty bound to 
go into these questions and find an answer 


and, I feel, that in the interests of justice, 


the matter requires a remittal- to and re- 
investigatioh by the lower appellate Court 
on these relevant questions. This obliges me 
to interfere in second appeal. . l 


A 
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15.; Accordingly, this second appeal is 
allowed and the matter, A. S. No. 136 of 
1981 is remitted to the file of the lower 
appellate Court for it to consider the same 
afresh in the light of the observations made 
in this judgment. The lower appellate 
Court will first advert to the question ag to 
whether the demise was of the usufructs 
alone or of the land also. The lower 
appellate Court will also advert to the other 
relevant question as to whether the plaintiff 
fulfils the character ofa cultivating tenant 
under the Act. For this, the lower appellate 
Court will also find out as to whether the 
land was transferred for cultivation, namely, 
the use of the land for purposes ‘of agri- 


- culture or horticulture ‘and as to whether 


the plaintiff contributes his own physical 
labour or that of any member of his family 
in the cultivation of the land. The parties 
are at liberty to place further evidence as 
they may feel necessary in the matter. In 
the peculiar circumstances of the case, the 
parties are directed to bear their respective 
costs throughout upto .this stage. The 
appellant is entitied to the refund of the 
Court fee. paid on . the memorandum of 
second appeal. i 


16, The parties are directed to appear 
before the lower appellate Court on 30th 
January, 1984 to take direction from tbat 
Court with regard to the further presenta- 


tion of the matter. 


R. S. 
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Second appeal allowed 
and remitted. 7 
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IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS 


PaE3BNT:—V. Ratnam, J. 


Mis. Thiakesar Alai, Manapparai, a unit of 
ri Meenakshi Mills Limited, Madurai, 


' having its registered office at Thirupp aren- 
. kundram Road, Madurai represented by, its 


"^ Office 


! Marat. 


' Company, a 


"Held: The effect of the 


manager having his oficc at that 


place Petitioner* 


‘oy, 


M/s. Lakshmi Shanmugham Chettiar and 
registered partnership firm 
doing business iu yarn at Karur represented 
by its Managing partner P. S, Kumaravel, 
No. 2, Pandarinathan Sannathi Street, 

e. Respondent. 
Civil Procedure Code(V of 1908), section 
20—Jurisdiction of Court fo try the suit— 
Contract entered into between the parties 
conferring jurisdiction on Court in Madurai 


' —Contract entered into at Karur—Cause of 


action for the suit arising at Karur— Suit 
instituted in the Sub-Court, Karur — Held 
that Karur Court has jurisdiction to try .the 
suit. | 


Ip the instant case the contract sued upon 
had been entered into between the respon- 
dent and the petitioner at Karur. Clause 12 
of the contract provided ‘All contracts 
shall be deemed to have been made and be 
construed and take effect as contract wholly 
to be fulfilled in Madurai, and all proceed- 
ings of whatever nature arising out of any 
contract shall be instituted or taken only in 
Courts having jurisdiction in Madurai. The 
respondent— plaintiff sued for recovery ofa 
sum of money in respect of the contract at 
Karur. TheSub-Coustat Karur held that 
it had jurisdiction to try the suit. On 
revision challenging the correctness of the 
order, - 


clause 12 in the 
contract would ba to confer jurisdiction on 
the Courts in Madurai even though, accord- 
ing to the unchallenged finding of the Court 
below, the cause of action had arisen at 
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Karur, where the petitioner represented by . 
its Office-Manager and the respondent, had - 


signed the contract. Such a contract which 
confers jurisdiction on a Court, which does 
not have or possesses such; jurisdiction 
under the provisions of the Code of Civil 
Procedure Code, cannot be valid at all. 
[Para. 6.) 


i 


In this case in view of the unchallenged, 
finding that the contract had beən entered 
into dt Karur, the cause of action -for the 
institution of the suit arose at Karur. To 
hold on the strength of the clause 12 of the 
contract, that the Court at Madurai alone 
will have jurisdiction to entertain the suit, 
would be to confer jurisdiction to entertain 
the suit, by agreement of parties on a Court 


at Madurai, within whose jurisdiction nox, 


part of the cause of action arose. Jn other 
-words this is not a case where the respondent 
and the petitioner by the terms of clause 12 
of the contract have agreed to exclude the 
jurisdiction of one of the competent Courts 
having juritdiction but have purported to 
confer jurisdiction on the Court at Madurari 
where according to the unchallenged finding 
of the Court below no cause of action arosy 
atall. Henceit cannot be contended by 
invoking the clause in the contract that the 
Court at Karur had no jurisdiction to try 
the suit S [Para. 6. 


Cases referred to:— 


Hussain Kasam Doda (India) Ltd. v. Motilal 
Padampat Sugar Mills Co. Ltd, (1954) 1 
M. L. J. 434:1.L. R. (1954) Mad, 854: 
69 L. W. 36:A I. R. 1954 Mad. 845; 
Hukam Singh v. M/s. Gammon (India) Ltd., 
(:971) 2 S. C. J. 576 : (1971) 35 C. R. 31 : 
A. 1. R.. 1971 S. C. 740; M/s. Salem Chemi- 
cal Indusiries v. M/s. Bird & Co., (P) Ltd., 
(1978) 2 M. L J. 189: 91 L. W. 522: 1. L. R. 
(1979) 1 Mad. 35: A. I. R. 1979 Mad. 16. 


Petition under section 115 of Act V of 1908 


praying the High Court to revise the order ., 


ofthe Court of the Subordinate Judge, 
Karur, dated 19th February, 1983 and made 
in O. S. No 154 of 1981. 


Malini Ganesh, for Petitioner 
The Court delivered the following 


" 


^N 
e 


JUDGMEN1:— The defendant in O S. No. 154 | 
9 


2 c 
*C. R. P. No. 0711 of 1983. 25.h Julp, 1983. of 1961, Sub-Court, Karur, is the petitione. | 
V n d = - Se : * * | 


pc 


. on some ground or other. 


.entered'into on 20th November, 
concerned, the respondent 


ti 


in this civil revision petition. That suit was 


- instituted by the respondent herein for the 


recovery of a sum of Rs. 72,976-33 with sub- 
sequent interest and costs under the following 


circumstances. 


2. The petitioner is a manufacturer of 
yarn and the respondent is.a dealer doing 
business in yarn. On 20th November, 1980, 
according to the case of the respondent, the 


petitioner entered into a contract with the 


respondent agreeing to deliver 50 bales of 
181. 6. kgs. nett each of 1 os plain yarn at 
the rate of Rs. 63 per 4.34 kgs. ex-mill plus 
Sales Tax and 50 bales of 200 kgs , nett each 
of 2/17 plain yarn at the rate of Rs. 94 
per 5 kgs ex-mill plus Sales Tax etc. The 
petitioner-used to intimate the respondent 
aboutthe readiness and availability of the 


bales and on receipt of such intimation, the 


respondent used to -send the value of the 
bales either by draft or by cheque, -as was 
the usual practice. Sometimes, the respon- 
dent used to request the petitioner to send 
through bank also. In so far as thecontract 
1980 is 
stated that the 
petitioner informed the respondent about his 
readiness to deliver 10’s plain’ yarn and 
that had also been taken delivery of; but as 
per the usual practice,the respondent had 
sent moneys tothe petitioners even before 
the receipt of the goods and such payment 
included the amounts for the supply of 2 / 
17 plain yarn as well. After adjusting the 
value of 10’s plain yarn supplied, it was 


' found that the respondent had paid a sum 
: of Rs. 20,105.11 in excess to the petitioner 


in anticipation of the ‘supply of 2 /'17 


plaint yarn in November, 1980. .The delivery 


of 10’s plain yarn „was effected only in 
February and March, 1981. With reference 
tothe delivery of 2 /17 plain . yarn, the 
petitioner did not intimate the respondent 
about the probable date of delivery though 
the respondent had been througout waiting 
for such delivery and also been demanding 
the petitioner to supply 2/17 plain yarn 
which was being evaded by the petitioner 
On 6th May, 


. 1981, a letter was received by the respondent 


from the petitioner to the effect that the 
contract between the respondent and the 
petitioner for the supply of yarn had 
been’ cancelled and the reasons 


. given for such cancellation, according to the 
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respondent, are not sound The petitioner, 
according to the respondent, was liable to 
return the amount of Rs. 20,105.11 being 
the payment made by the respondent for the 
supply of Hf. 2/17 plain yarn with 
interestat 12 per cent per annum from 4th 
March, 1981 It was the further claim of the 
respondent that on account of the non-supply 
of Hf. 2/17 plain yarn by the petitioner 
and the commission of breach of the contract 
to supply the yarn, the respondent was 
cbliged to purchase yarn from outside at a 
heavy cost in respect of which the respon- 
dent had sustained aloss of Rs. 52,000 
and this amount according to the respon- 
dent, was also payable by the petitioner. 
To recover these amounts, the respondent 
instituted the suit in O. S. No. 154 of 1981. 
Sub-Court, Karur. 


3. The petitioner resisted the suit contend- 
ting that‘on 20th November, 1980, two 
copies of the contract were sent to the res- 
pondent for signature in token of the 
acceptance of the terms thereof; but that the 


. respondent did not send back the copy of 


the contract duly signed and that therefore 
there was no contract entered . into between 
the petitioner and the respondent on 20th 
November, 1980. The copy of the contract 
filed with the plaint by the respondent, 


according . to the petitioner, was 
only the original sent by it duly 
signed and it was notreturned by the 


respondent and therefore, it cannot be taken e 
that . there was any confirmation or 
acceptance or even a valid contract between : 
the parties. The petitioner further put-forth 
the plea that according to the terms ‘of the 
offer signed as original contraet, the respon- 
dent should have lifted the goods by the end 
of November, 1980 failing which the peti- 
tioner was at liberty to cancel the contract 
either partly or fully as time was of the 
essence of the contract. Thesupply of 50 
bales of 10's plain yarn and the payment in 
respect of such supply were pursuant toa 
different contract, according to the peti- 
tioner The petitioner denied having entered 
into a contract with the respondent for the : 
supply of 50 bales of Hf. 2/17 plain yarn. 
The payment of Rs. 20, 105.11 stated to have 
been made by the respondent to the peti- 
tioner in anticipation pf the supply of 50 
bales of Nf 2/17 plain’yarn was disputed by, 
the petitioner and the petitioner stated that 


t 
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no advance was received for the supply of 
50 bales of Nf. 2/17 plain yarn and therefore, 
the petitioner was not bound to intimate the 
respondent about the availability of such 
yarn. The over-payment of Rs: 10,125.11 
claimed by the respondent was characterised 
by the petitioner to bea voluntary cne and 
that it had nothing whatever to do with the 
supply of 50 bales of Hf.2/17 yarn. The 
petitioner also expressed its readiness and 
willingness to return to the respondent 
a‘sum of Rs. 20,105 11 under -a proper 
voucher and disputed the right of the respon- 
dent to'claim interest on that amount. The 
total amount sent by the respondeat towards 
50 bales of 10's plain yarn on three occasions 
was claimed. by the petitioner. tobe 
Rs: 1,50,00) against which deliveries of 
yarn for the total valve of Rs. 1, 29,894-89 
were effected and the petitioner could not be 
made liable in any manner for the imaginary 
loss. The loss alleged to have been 
sustained by the respondent in a sum of 
Rs 52,000. was stated by the petitioner to 
be arbitrary, speculative and excessive -and 
that the respondent was not entitled to 
claim that amount either by way cf damages 
or even as representing the- difference in the 
price.. An objection was raised with 
reference to the maintainability of the suit 
as, according to the petitioner, the respon- 
dent had relied upon the original contract, 
which had provided for the institution of 
, the sait in Madurai in the Gourt having 
jurisdiction and therefore, the Sub-Court, 
Karur had no territorial jurisdiction to try 
the suit. -The contract, according to the 
petitioner, was ‘concluded at Madurai in the 
Mills and therefore, no part of the cause -of 
action arose within the jurisdiction of the 
Sub-Court, Karur. On the aforesaid grounds, 
the petitioner. prayed for the dismissal of 
the suit. .. | ^ 

4. Onthe aforesaid pleadings.‘ of the 
parties, amongst other issues, the Court 
below framed issue No. 6 relating to the 
jurisdiction of the Sub-Court at Karur to 
try the suit and in I. A. No. 395 of 1982, 'on 
an application made by the parties that 
issue relating to jurisdiction was tried as 
preliminary issue. Excepting the agreement 
entered into between the respondent and the 
petitioner on 20th November, 1980, no 
other evidence was placed by both parties 
* before the Court below. Ona consideration 
of the terms of the agreement dated 20th 
November, 1980, the learned Subordinate 
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Judge was of the view that no part of the 
cause of action arose at. Madurai but the 
contract had been entered into between the 
respondent and the petitioner only at Karur 
within the jurisdiction of the Sub-Court at 
Karur and therefore, the Sub-Court at 
Karur had jurisdiction to entertain the suit. 
in this view, the suit was posted for trial of 
the other issues to 8th- March, 1983. It is 


_the correctness of this order that is challenged 


in this civil revision petition. 


5. The learned counsel for the petitioner 
Mr. Varghese Iype strenuosly contended 
that the view taken by the Court below that 
the Sub.Court at Karur had jurisdiction to 
try the suit is erroneous as, according to 
clause 12 of the contract dated 20th 
November, 1980, the Court at Madurai alone 
had jurisdiction and was the competent 
Court to try the suit. 


6. itis necessary to record ‘at this stags 
that the conclusion arrived at by the Court 
below in paragraph 10 of its order tothe 
effect that in entering into the congract, the 
petitioner had been represented by its 
office Manager at Manapparai and tlie 
contract had been signed only at Karur, 
has not been challenged at all. Though 
repeatedly the learned counsel was asked to 
how, without challenging this conclusion, 
the finding of the lower Court regarding 
jurisdiction can be upset, the learned counsel 
frankly submitted that there is absolutely 
no evidence on the basis of which the con- 
clusion arrivedat by the Court below and 
referred to -earlier could be successfully 
assailed. 
in view of the absence of any challenge by 
the learned-counsel for the petitioner to the 


conclusion of the Court below above referred 


to, the contract which had been sued upon 
had -been entered - into between the 
respondent and the petitioner only at Karur. 
Whether clause 12 of the contract, would, 
in any manner, affect the jurisdiction of the 
Court at Karur, where -admittedly the cause 
of action arose, may next'be considered. 


Clause 12 of the contract reads as follows :— 


“All contracts shall be deemed to have 
been made and be construed and take 
effect as contract wholly to be fulfilled in 
Madurai and all proceedings of whatever 
nature arising out of any contract shall be 
- instituted or taken only in Courts having 
jurisdiction at Madurai," i 


It has therefore to be taken that - | 


- a. a iaga 
= 


.|would be to confer 


I] 


The effect of this clause in the contract 
jurisdiction on the 
Courts in Madurai even though, according 
to the unchallenged finding of the Court 
below, the cause of action had arisen at 
Karur, where the petitioner represented by 
its office Manager at Manaparai and the 
respondent, had signed the contract. Such 


` 


_|a contract which confers jurisdiction on a 


Court, which does not have or possess such 


. Jurisdiction under the provisions of the Code 


of ,Civil Procedure, cannot be valid at all. 
No doubt, cases have arisen-where stipula- 
tions in a contract restricting the jurisdic- 
tion of one of two Courts within whose 
jurisdiction the cause of action had arisen, 
have been upheld. For instance, in Hussain 
Kasam Dada (India) Ltd, by agent Sakeer 


` Dawood v. Motilal Pandampat Sugar Mills 
"Co. Ltd.',a Division Bench of this Court 


held on a review of the entire case law that 
Where there are two competent Courts which 
can deal with the subject-matter of the 
litigation, it is open to the parties toa 
contract to agree that the dispute in respect 


' thereof should be adjudicated upon by one 


of-the two competent Courts and that such 
an agreement is legal and does notrun 
counter to section 28 “of the Contract Act 
and is also not against public policy, as the 
party to such an agreement is not absolutely 
restricted or hindered from enforcing his 
rights under or in respect of the contract by 
the usual legal proceedings in the ordinary 
Courts and as the restriction is partial. 


Similarly, in Hukam Singh v. M/s. Gammon 


. 855167 L.W. 361A. 


(India) Limited?, dealing with a clause 
providing for the settlement of disputes by 
arbitration after providing that the contract 
shall be deemed to have been entered into 
in the city of Bombay and the law Courts in 
Bombay only shall have jurisdiction to 


adjudicate upon the disputes, the Supreme - 


Court pointed out that it is not open to the 
parties by agreement to confer jurisdiction 
ona Court which does not possess such 
jurisdiction under the provisions 
Code, but that where two Courts or more 
have under the Code of Civil Procedure 
jurisdiction to try a suit or proceeding, as 
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agreement between the parties that the 
dispute between them shall be tried in one 
of such Courts, is not centrary to public 
policy. Inthis case, it bas already been 
noticed that the unchallenged finding of the 
Court below is that the contract had been 
entered into between the respondent afid 
the petitioner at Karur and therefore, the 
cause of action for the institution of the 
suit arose at Karur. To hold on the strength 
of clause 12 of the contract referred to earlier 
that the Courts at Madurai alone will have 
jurisdiction to entertain the suit, would be to 
confer jurisdiction to entertain the suit, by 
agreement of parties on a Court at Madurai, 
within whose jurisdiction ro part of the 
cause of action arose. In other words, this 
is not a case where the respondent and the 
petitioner by the terms of clause 12 of the 
contract have agreed to exclude the jurisdic- 
tion of one of two competent Courts having 
jurisdiction, but have purported to confer|. 
jurisdiction on the Court at Madurai where, 
according to the unchallenged finding of the 
Court below, no cause of action arose at all 
and under those circumstances, the decision 
in M/s. Salem Chemical  Indusiries, a 
registered Firm v. M/s. Bird and Co. (P.) 
Ltd., Calcutta’, will have no application 
whatever to the instant case. Hence, the 
petitioner cannot by invoking clause 12 of 
the contract referred to earlier contend that 
the Court at Karur had no jurisdiction to 
try the suit. The Court below was, there- 
fore, quite correct in concluding that the 
Sub-Court at Karur within whose jurisdic- 
tion the cause of action arose had also the 
jurisdiction to try the suit. There is no 
irregularity or illegality in the order of the 
Court below. Consequently, this civil 
revision petition fails and is dismissed with 
costs. ; 


R. S. — —— Petition dismissed. 
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